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* JINTABHS TEOPH TA ICTOPII AEPYCABH I TIPABA

FM.Auopycax

KO IIMTAHHSA CHIBBIAHOIMEHHS "XPUCTUAHCTBO -
HPABO" (FTEPMEHEBTUKO-BIBJIHMHUMA ACHEKT)

VAK 348.01.07

"Binakite kecapese kecapio, a boxe - Borosi” (MT. 22:21; Mp. 12:17).
Nane €BaHIENbCLKE CBIAYEHHA HE TLIBKM PO3MENYBANO "napcrBo boxe" i
"UapCIBC 3eMHE", aNe # PO3XINANO PAAM AOCHIAHUKIB MpaBa Ha ABa TabopH.
"Onui, - 3a3Ha4ae BunaTHUI dinocod npasa XIX cronirrs [Tampin FOpkeBuy,
- 330CPEYYIOTi: 3HAUCHHSA XPUCTUAHCTBA I8 NMpaBa i 6ayaTs Y HHOMY JiMie
peairiline Biehny, a iHwi, HaBnakw, CTBEPPKYIOTD, O CNPABKHE POIYMIiHHS
TpaBa MOXIMBE TUILKH 3 XPUCTHAHCHKOTO nornany” (2, ¢.140].

AH2n13 CY4acKol IOpHAAYHOT AiTepaTypH CBigYMTh, o GinsuricTs
NPasO3HABLIB BCE~TAKM BU3HANM HAsBidiCTH TICHOTO B3a€MO3B'A3Ky MIX peJIiri€io
XpHCTa Ta TipaBOPOIO PEANHICTIO 355 AHCY UMBINI3ALY,

Tax, C.C.AxexceeB BUCYHYR TiF0Tes)y NPO HEBKNAAKOBICTH 1CTOPHYHOT
OTHOMCHMEHTHOC T GOPMYBRHHA PRMUBKOTO SIDHBATHOIO NPaBa Ta 3aPOIDKEHAA
XErCTHAHCTBE, (forandnen: XOCIITKe MY ik beuomexis, BBaxkac BucHuMH,
MOXC BHAGTY NEPIIOCCHOBH JyXO8HEX Wik HGCICH MOACTBA [3, ¢.681].

Pnz uayxesuis, sokpema K. K. Xons, B.A Baundin BBAXAIOTh XPHCTHAHCHKE
BipOBYSHEA (NOPSAR i3 MOCTYNATAM IPELbHOT dinocodii Ta puMcBKOrO rpasa)
niABARMHOIO JaXinKoTO Npada [4, ¢.124; 3, ¢.162-163]. BuuiesasHaqeHy JyMKy
noginge i arenidceke dinocod npasa Hesric Jitoiin {6, c.89].

B&urarore y XpucToeomy BaeHui LiHIGHO-MOPAIBHY OCHOBY CYYacHOTO

€BPONSHCHLIOIO MPaBa M Taki JOCiAMMKK, 5K M.B Koctuupkafi, 5.0 . Umins,
C C.Crueka, B.B lIxona, P.A Tanaz 12 iswi [7.¢.46,192,282; 8,¢.15;9,¢.31;
10]. 13 sapyGixHux nparoinaauie, KOL{: TEKCN YKa3yioTh Ha MiHHICTH
XPUCTHAHCEKOTO OJKPOBEHHN Y PODMYiziui Pasa, C1iJ HAIBATH P.JTaBuna,
K. Xoddpe-Crinosi, Cigxa O Tipawaw [11, ¢.23; 12, ¢.15-16].
! Boanouac i 33004 HAMH BUILE TO3KLGAMMY B HaykoBil Aymui 36epiractoca
| I niaxiz po PUSLIALY XPHCTHAHCHKO-NPaBOBOT NpobneMaTHKH y cBiThi
CE[CRP-0BIMHONO HIMELLKOTO NPHCAiB'a: "HOPHCT - noraxmuit xpucTraxun". [1pu
HECMY XPHCTMAHCLKE BIPOBYEHHA PO3LIHIOETBCA AX HECYMICHMA 4K Biarani
BOpoxuit npasy daxrop.

HasBMicTs Takux AlAMETPAIRHO RPOTHIEKHUX MOMISNIB Ha poab
XPUCTMANCIHA Y 1APUHI NPaBa 3yMOBNEH: pixoM dakropie:

- BiGnis - coRMUEHHA KHUrR XPUCTHRH - ARNISE c06010 He eauKMit WwinicHul
81, a crnanaerbes i3 74 Kuur wo Hanekars nepy Gararbox rariorpadis pissumx
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icTopuusnx enox. Came Jana o6cTasura HacTo He Bpaxouycnca. 2OCIIA)H ?K?M u,
WO, y CBOIO CPrY, NPH3BOANTL A0 OTPHMANIT CYNICPESINBUX T2 HEAOCTATELO
06rpYHTOBAHUX BHCHOBKIB; .

- nepwa 4yactiHa Cearoro nucoema - Ctapun 3anopir - €, NEPIU 34 3CE,
3000yTKOM iymeitchkol UMBinizauii, a ans XPUCTHURH, 'Hessa;)y.amrm Fa ?'/'IO?‘O
rapMoHifive noeananus y 6ibiilinoMy xanosi 3 HoBum 3anoeiTom, Mae 30BCIM
IHILE CMUC/IOBE HABAHTAKEHHSA, OCOBAMRG Y cdepi niparoBore pery:

HORAL 5]
XPUCTHAHCBKA peniria, aK i Npaso, - ABHIE bararoacuekTHe, B TOMY
wKchHi i coLian bHO-iCTOprYHE. TOMY HEAONYCTUM M € MpGeHEHA XOCniTKe g
TpO6NeM ChiBBIAHOWIEHHR "XPUCTHAHCTEO - paBo” 6¢3 ypaxyBaHHA IcTopHnmX
Ta COLIANbHUX YHHHUKIB POIBUTKY AaKUX QeHOMEH:s;

= XPUCTHAHCTBO BNPOLOBX CBOIO ABOTHCAYONITHBORO
BYPATWIIO NEPBUHHY 1iRICHICTb, PO3AUTMBIIHCE Ha TPH Beauki Tenil:
KaTOIMLUM3M Ta NPOTECTAHTCTBO. 3MilCHE HHS nonpaeku ua
BIPOBYCHHA Tiel uu immoj xoHecii a50 xk Ha noniko
AACTh 3MOTY OTPUMATH Ginbil 06"
AOCTIDKEHHA B3a€MO3B'A3KY XPUCTHAHC

1CHYBaFHS
JpaBeC.1an's,
0CO0IUBOCTI
HecifnicTs cycninpataa
€KTURHI Ta ADCTOBIpHI pe3ynbTaTH

TB3 3 KGHKPETHOIO 11 480BOIC CACTE MO,
XPUCTHAHCTBO Mae, IpwhalimMui, agi INOCTATE 2) XPHCTHIES L ke
BIDOBYEHHS K CHCTemz PenirifHo-Moparsyux MDRILICIB, 6) XpucTHS.:Cbka
Uepksa sk conjansua 4y COLANBHO-NIONI TR HA leTHIYRIA. Poame s yeaHK
AAHUX ENIEMEHTIB XPUCTUSHCTEA Mae CYTTERE 3PALEHEN, 0CKiMTbXHU Uepxag,
HECYYM 10 moncTsa ¢ioso Boxe, wacro cama NSN3 Boynepey Aomy. Tomy,
NEPEHECEHHA "rpixiB" okpemoi Llepkea wa xpuotusinerss p RiIoMyY ke €
KOPEKTHUM VIS HAYKORIIA.

3a3HaueHuUi nepenik, KoTpuis, Be3yMoBHO, He ¢ BHYEDIiNAM
POGEMHE NONTe "XPUCTHHHCTRO - npazo"
rnGokMX i cucTeMuux BOCTIIKE RS, PUYMOMY ¥ TICHOMY KOWTakTi i3

3arankHOryMaHiTapHUMM Ta BorocnorchKiMNin HAYKOBRMMT ABCIIIANY IHAM
TakuM unriom, 06pastun npeamerom nocni pxenns XPHCTHAHCHRO-NPABOBY
npoGnemaruixy, caig, nepm 3a sce, 3BEpHYTHCA 20 ananizy Carroro Iuchma -
NEpUIOKEPesia XPUCTLANCHKOTO BIPOBUCHIA Ta icTopii Xprctonoi Lepxsn
YBaxHe BUBYEHHA TexcTip Hororo 3asiry nacts 3mory swweurs icinume
CTARNCHHA 710 IPABOBOT PEANBHOCTI CAMOTO Icyca Xpucra. )
"He nymaitre, wo » MPUAIOB YCYHYTHU 33KOH "Il TPOPOKIB: X npn.i‘umms i
HE YeyHyTH, 2 10noBHUTH" (M. 5:17), - £ Takift NiTKiR T8 OAHOIHAUHIK Yoy
BUCI0BUBCS CriacuTent cTOCOBHO CBOET Micii WORO MO“CefBOP? Vpaa.
Ipore neonnopazone nopywenna X PUCTOM OKPEMHX TIPHTIHCIE iyneltcbkoro
npasa Ro3asonuno PRAY ROCNIAHMKIB BMCYHYTH TE3Y NpPO Te, mo :sa.c.ktoaauh
XPHCTHUAHCTBA, Bi KK 1a108 U IMNIepaTau 3aKkony, OyB NPaBosUM Ml L TOM.
loroantuca 3 TAKO0 MO3INUIEIO, HA HAMY AYMKY, HC MOXHA, OCKIJIbKYH
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HEBMKOHAHHIO DIASACANK Ti NPABOBI MPUNKCY, IO BTPATWIM B TOTOYACHOMY
CYCNiAbCTBI CBOE NEPBUHHE NPUIHAYEHHA | 3BOAUNUCS HO KpaHHbOIO
dopmanizmy. Tomy, Bunusioun, Ha nepwnit mornap, npfmonopymeﬂm, Ieye
TiNbKM HAMAraBCst IBEPHYTH YBAry Ha BTPaueHy CYTHICTD Ti€l UM iHWIOT IPaBOBOT
HOPMH. 30KPeMA, Ha KapTaHHA CTOCOBHO NMOPYIIEHHS CHOKOIO cyOOTHLOTO JAHS
3414 3ULICHHA XBOPUX dapHcel OTpAMANH TaKy BiANOBiAb: "Un € Sxuiich MK
BaMH, WO, MBUIK OAHY BIBIYO, HE Bi3bMe 1T 1 HE BUTATHE, KONK BNaJC BOHA B
cyboTy B iMY? A CKUTHKH X YONOBiK HAR BIBLIO BapricHiwu#A! Tum To i B CyGoTy
MOXHa 106po unruTH" (MT. 12:12; JIK. 6:9). AJvKe, "He MOAMHA Ans Cy6OTH,
ane cyborta ans moavuu". :

Ulo x cTocyetbes "gonosHenHs" 3aKOHY, TO B €BaHrenifaxX 4itko
NPOCTEXKYETLCR TyMaHilyloua, Taxa, WO MiLKPECIOE LWIHHICTh JHOACHKOL
TiAHOCTI, JliRid. TIPHKN2IOM TAKOTO OMOAHEHHS npaea € XpucToBi OAKPOBEHHS:

"By yynu, mo ckazano naswuim: He B0uBail; i KoM XToch y6'e, TOH nianage
CYAOBI. A 5t Kaxy BaMm, 10 KOXKH¥#, XTO THIBAE€TLCA HA Opara CBOTO, mianane
cynosi. X1o 5 ckaxe Sparosi: HikueMa! - ToH nianane Bepxosromy Cynosi. A
Xto cxaxe: Jlypens! - Toii ninnane min Borous nexeasuumii" (Mr 5:21-23).

"B 9yan, wo Gyno ckazano; He wumu nepenkody. A a1 BaM Kaxy, WO KOXKHUM,
XTO AMBHTHCA HA XKIHKY 3 NOXKAZAHHAM, TON BXKE BYMHHMB nepenod 3 Hew B
cBoeMy cepui” (Mr 5:27-28).

"Cxasano Tex: X10 Binmyckae 3XiHKY, xalt 2acTh 1% MUCT possiganit. A 2
Kaxy BaM: XT0 BIL[yCKae CBOIO XKikxy, - XiGa Y BUNIAJKY PO3MTYCTH,- TOI POCUTS
3 Hel nepesiro0Ky; | XTo B3AB 64 PO3BEACHY, UMHATD Nepeno6” (Mr 5: 31-32).

"By yyay, wo 6yno ckazano: Oxo 3a 0Ko, 3y0 3a 3y0. A 2 xaxy Bam: He
SIPOTUBTECS 3nOMY. XTO BAApUTh Tebe B [pasy UIOKY, 00epHK A0 Hboro #
Apyry..." (Mr 5: 38-39).

"Bee, oTxe, mo G6axanu 6 By, o6 Moam Bam YHHUWIY, T€ YHHITD 1M, - De X
60 3akon i npopoxu™ (Mt 6:12 ) 1a in.

Orxe, #x 6a4uMO, He3BAKAIOH Ha MOpaNIbHO-€THYHHIA Ta €CXaTMIOrYHUMN
XapakTep CBOSO BYEHHS, XPUCTOC NPUHIC NMPHHLMNK M0GOBI 20 SNIIKHLOTO &
floBaru e moackkoi rianocti iy nuiowmmy npasa (criepmy - iyae#chbkoro,
3TOLOM PUMCBKOIO, & BiKE Yepe3 Hboro i CY4aCHOI0 €BPOfICHCHKOIO MpaBa).

1. Casre Mucsmo Craporo Ta Hororo 3asity: nosuust TIEPEKNAL, INIACHEHHR 38 OPHTIHARBHUMHK
EBPCHCLKMME, BPAMINCEKMMM T8 MPEULKUMH TEKCTAMM, - Maapna, 1990. - 1419 ¢,

2. }Upkeany 11, Icropia pinocodii npasa. dinocodin npaea. inocopeskuit woreHHRrk. - K.: Pex.
XypH. "Yxpaiicoxuh cBiT”, 2001 - 756 ¢.
3. Aiekceen C.C. Tpaso’ mGyka

M. Craryr, 1999 . 712 ¢,

4. Xoms 1CK Ouaocodun u cowstonorus npasa: Yuet. nocobue. - K.: tOpunrox Uurep, 2000. -
480¢,

= reopun - HHIOCOPUA. ONBIT KOMIVIEKCHONO HCCACAOBAHHA. -




5. Bawnuin B.A., Xypaecokn#t B.C., Ianos M.U. ®inocodis npasa: Tliapyuunk Ans OpUa.
Cle1ianbHOCTEN BUIILMX HaBY, 3aknamiB. - K.; Bunasnuanii Tim "I Ope", 2003. - 472c¢.

6. llenuc Jino#in MUaea npasa/ Iepenon ¢ anrnuiickoro M.A FOmaiuesa, HO.M.IOMaiwes, HayuHbift
peaaxrop KO.M . IOmawes, - M.: IOFOHA, 2002. - 416 ¢.

7. ®inocodin npasa: Hasy. noci6. / 0.0 Basaypa, C A By6nuk, M.JI.3aiHax0BCLKHMIt Ta iH.; 3aF.
pea. M.B.Kocruuskoro, B.®. Umina. - K.: Opinkomlurep, 2000. - 336 c.

8. Cnusxa Crenan. Ykpaincoka HauionansHa dinocodis rpasa: aHronoriynuit pakype. - Jlesis:
Bons, 2001. - 168 c.

9. Ikona B.B. Beryn ao npasosoi dinocodii. - Xapkia: Domio, 1997, - 223 ¢,

10. IManasu P A. Xpucruanckue kopHu coBpemMeHHOro npasa. - M.: HOPMA, 2002. - 416 ¢.

11. Japua P., XKoddpe-Criunosn K. OcHosusic npasosbie cuctemsr coppemennocts / [ep. ¢ &p.
B.A. Tymanosa, - M.: MexayHapoaHeie oTHowexnd, 1996. - 400 ¢.

12. Cunxa Cypus Mpaxaw. IOpucnpyacHums. Dunocogua npana. Kparkuli kype / Ilep. ¢ aHrn. -
M.: Axauemna, 1996, - 352 ¢.

R.Andrusyak
TO THE ISSUE OF RELATION “CHRISTIANITY - LAW" { GERMANEVTIC-BIBLICAL
ASPECT)
The article analyses the most important points of communication between Christian religion
and law. The special attention is paid to Jesus Christ's mind about law.

B.Bozonui

HOPMATUBHO-ITPABOBE PETYJItOBAHHSA rOCnoOJIArCbLKOi
AIAJIbHOCTI BIAITOBIAHO X0 3AKOHOXABCTBA IOJILLUI HA
[TOYATKY XX CTOJAITTSHA

VK 346.16

[lepiox 20-x pokiB XX CTOMTTA XapaKkTePU3y€ETHCH BIACYTHICTIO NONBLCHKOO
3aKOHOAABCTBa CTOCOBHO MiANIPHEMHULLKOI AtsnbHOCTI. lle noscHioeTsCs
3arajlbHUMH CKOHOMIYHHUMHU Ta NIOTHTHYHHMH TPYAHOLLIAMM, 3 TAKOX BIACYTHICTIO
3JAKOHOJABCTBA B EPLili POKK OKynawii 3axiaxotl Yipaiuu. [onscuke cycninserso
BBIAWIO y ¢aszy BCEOXONMAIOIMOTO (€KOHOMIYHOTO, NPaBOBOro,
TpaHchopmalLiliHoro) npouecy.

Po3BuTOK PMHKOBHX BiIHOCHME Y 3axiawilt Yxpaiui Ha nouarxy XX crt.
CNPUYUHUB TI0ABY BEIMKOI KiJIbKOCTI IODUIAMMHUX OCi6 | HeobXiamIcTy iX
peecTpaull YNOBHOBaXKEHNMH Jep)kaBHMMK opraHamu. lle Gyna nepenomua
€r10xa, i BeKTOp 11 pO3BMTKY Mil 3MiHUTH PO3BHTOK €KOHOMIxY. Boanovac nis
LbOro NpoTAroM 6ararbox pokis Oyna BIACYTHA He nuuie ynidikosana npoucaypa
peecTpauii KOpMAMYHKUX 0Ci6, a f €ANHE PO3YMIHHA AEPARBHOT peecTpauil ax
TaKofT.

Hopmarusno-npasosa 6a3a INonnwui kisug XIX CT. AIKOTH He Biupisusiacs
ROCKORANICTIO | BHYTPILUHBOIO Y3TOMKCHICTIO BAACHOIO 3aKOHOTABCTBA,
Haftsickpasitie npo ue MOXe CBiA4uTH npasosa “pedopma”, wo sialysataca
ynpoaosx 6aratbox pokis. CefiM OuH 33 OXHUM NPHAMAB QyHAAMEHTAIbH
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3aKOHONABY! aKTH, AKi Y GiibwiocTi Bunagkis Gararo 8 yomy Cynepeyun oaux
OIHOMY.

Y uinoMy x, yHacsrinox rmu6oxux 3MiK, IO Bia6ynuca B 3axi
HACT&B 4ac CepHO3HOro NepeocMHUCIe HHS
3aKOHOAABCTBA WIOAC HOr0 BIUIMBY Ha CTAHOR

HOCmaxKe s uuX nyraus e crnpodoio, Bp
HOBOMY MiZIATH 0 NPWKH i HACKiAKIB cTan

llorpeba B pocninxkenni npasosoro P
Eisnnaocti ypagom Jlonsiyi Ha TEPHTOPIT

CYMHIBIZ | BUIHUNAETHCA TAKEMM MOTH3aMu. [lo-niepure, CTaHOBNECHHA Ta
PO3BHTOK MIAIPHEMHHMUBKUX BiAHOCHH Y HeNanexoMy MHHYIOMY Chpusnu
PO3BMTKY SKOHOMIKHM [Tonbini B UiioMY Ta 3axiaHol YKpaium 30kpema. [lo-apyre,
ICTOpIA PO3BUTKY TOCNOARPCHKOro 32KOHOAABCTBA NEPEKOHANBO 3aCBiauye daxt
BU3HAYANLHOT poni i Bruwsy rOCnoAapcsKOro 3aKOHOAABCTBA HA €KOHOMIKY Ta
BCI CYCTiRBHI TIpouecy, § TOMY “HCTi | 30BHILIHIO NONITAKY.

I ckmapiii nuranis CTAHCRICHHA 3aKOHOA
MipNPUEMCTB, TX PEECTpaLii i 3ymorHnY rmyop

[Hepwi mpaai 3 npodren OFGBOBOIC DRTYMIOBEHHA MIATPUEMHMUBKO]
RILHGCT] Ha TepuTopii Nonsnii ' sewiucs g MDKBOEHHUN niepiog 20-30-x pp.
He Syiig cnorana Ge3niocepesnix yusacuukis UbOTO MIPCLUECY, 30KpeMa
M. io3ascer0:0 "Tanwsysa o pp. 1918-1220" (Binens, 1922 P.), " Yipaikceio-
DONRCLiCH BIRHOCHHK® (JibRis, 1935 p.), 0.Casbonmma “Ictopis Manvuuny s
Pp.1918-1919" (Jisais, 1935 P.).

XPOKONOritiHO 1, NeBROK MIPOIC, TEMATHYHO HabAMKEeHOIO JO AaHOro
ROCHIJUKEHNRA € npaug C.C.[JuicTpaecsioro "T'ocnomapeske 3axosoaascrso”.
BrcroBkn syenoro cainqars TIpO REBHY DOIHTUBHY AMHAMIKY B eKOHOMIHII,
MPAsGBIA Ta couiamnHii cpepax [onnmi,

Jaranom norpibuc EU3naTH:
rocnog

QHOMY perioui,
popmysanus rocnoaapcekoro
NREHHA MANPUEMHUITBA,
AXOBYIOUH peatii CyqacHoCTi, no-
CBNCHHA EKOHOMIKH B LioMy.
CrYAIOBAHHA NIANPUEM HHLbKOT
3axigHol Ykpaiuu He Buknukae

as401 0asu i nopsaaxy CTBOPEHHS
CACHHA AAHOTO AOCiIKEHHS.

TIMTAHKS CTAHOBJCHHA NONLC bKOTO

4PCLKOTO 3aKCHOMABCTRA Ta KO0 SIIMBY H3 PO3PNTOK NiAPAEMHAUTEA

B 3axianiss Yxpaidi komnnescus H¢ ZnciiKysanocs. Takrii cTal cnpas
AOHCHIOE ThCA Hae

\MNEPE 1ACOROTIYHMNH MIPKYBAHHAMH, & TAKOXK 3aKPUTICTIO
berateox JUKEpEN, NOCTYN A0 AKUX 3'SBUBCK JlMme B OCTaHH1 POKM.

meoﬂymm HCJOCTATICT.: BUBYCHMA MPOONEMK, MK NTPArHYNIK 1aTH ULTICHY
RaP1uny npancsora 3a0e3neue ks MiAMPHEMHRULKOI AIRABLHOCTI,
Ypoana.risypary HaRBHI HOPMATHBRI aKTH Ta IX BIIKB Ha CTAHOBJICHHA

MANDACM B M L KX DULIIOCHH Y perioui, OOIpYHTYRATH NO3HTHBHICTD

JacTocynaung 8BCTPIACHLKOIO JAKOHOAABCTBA ANS PETYMIOBAHHKA NOPAAKY

CTBOPOHMA | RignbHOCT] NPHBATHIX NLANPHEMCTS.
PI3HI icTopwam nepion

M 8 Crily O0'EXTHBHHX Ta CY6'eKTHBHUX NpHY UK,
oy MOBIC Y CKUHOM P

THMH JUDNAHHAMN, WO BUHMKANK HA NEBHUX eTanax
7




PO3BUTKY €KOHOMiKH, B 3akoHOAaBCTBI [loabLui yacTo Biaﬁysa_nuca- IMIHMY H.K
CTOCOBHO THX YM IHIUMX NPABUA PeryNiOBaHHA NIAMPUCMHALLKOT A1AJ5HOLTT,
TaK i BIANOBIAAILHOCTI 32 iX NMOPYLUEHHS.

Y 20-x pokax XIX c¢T., He3BaXal4yu Ha BIACYTHICTsL BHaCHUKAE
rocnogapcekoro 3akOHopaBscTBa, Ha teputopii Honeul 3aCTOCOBYBaAJIOCH
aBCTPINChKE 3aKOHOAABCTBO MR PO3BUTKY nianpuemiuiTia. lie npusseno go
MO3UTMBHMX HACNIAKIB: PO3BUTOK MPUBATHOIO MIANPUEMHAUTSZ HE TUILKHU HE
3MEHIIUBCA, @, HABNAKHU, 3HAYHO 3Pic.

3aKOHOAABCTBO MOBUHHO BH3HAYATH NPABMIA 33CHYBAHEA KD AAUYHNX OCI6
Ta iX 3aHECEHHA KO NEPXKABHOIO PEECTpY, CTPYKTYPY, POfib i NMOBHOBANKCHHS
OpraHiB, Aki MaXOTh NPABO NPEACTABAATH iX y BilHOCHRAX i3 TpETIMM ocodany,
a TaKkoX KepiBHULTBO. He Maoun HopMaTuBHOT Ga3H, MOMBCHKA BIIAZA 30EPUIC
NMPUCTYMNUIZ2 A0 NOOYAOBH HOBOTO CYCMiILCTBA, KOPiHHOT MepeOynoBH
TOCNIOAAPCTBA, 0 CTBOPEHHSA Ta SMILUHEHHA HOBOTO PEXXHMY.

JA1a pexuMy HOBOT €KOHOMISHOT MOMITHXY XapaKTepHumMu Gynn A03ei%
BLIBHOI TOPTiBJIi, PO3BUTOK RPABATHOTO NIAUPHEMHHITEA, HalimM poboUoT cunu
Ta opeHAa 3emii. HeobXixuo BigsHauuTy, WO He3zaxaloyd Ha CIIPOUIEHY
MpOUCAYPY CTBOPeHHA 1 peectpauil minnpuemcrs, acpwasa ©yBopo
KOHTpOJIIOBaNa AOTPUMAHHA 3aKOHOHNABCTBA CTBOPEHK® Ta 3aMHEATTA
MIANPUEMHEHUTBOM, BUKOPHCTOBYIOMH B OKPEMUX BAII2ZKAX HOPMM KAPHOLO
fpaga.

IIpaxTrKa 3acBiauye, WO TAKKI MAXIA a8 CBOT RO MTHBHI Hacaky. Pizko
30IMbIINIACA KLILKICTE KOONEPATHBIS i rocnomapeskux TOBapuUcTs. Tak, v
YopTkiBCBKOMY MOBITI iX Hapax0ByBaKGCA Hillbrie Copoxa,

3 METOI0 BU3HAYCHHSA CCHOBHUX TEHACHLL i PO3BUTKY 3akoHOZaBCTBRA [lonbi
B MIKBOECHHHI Nepiof, IO PErymoe NopANoK CTBOPEHHA T& pLecTpalii
MIANPUEMHMUBKMX TOBAPHUCTB, BHAIMMO OCHOBHI HOPMATHMBHI aKkTh, wio
PeryuorTh Ui nuTakHA. OCHOBHHMI HOPMATHBHG-TPABOBMMH aKTAMM 6ynu asa
3aKonH: 3aKoH "IIpo ToBapncTsa" Big 26 MncTorema 1852 p. i sakcw “ilpo
TOBapHCTBa” Bij 15 mucronana 1867 p.

OueBuAHO, 010 LWX HOPMATHBHO-MTPABOBUX aKTIB I PEryIOBAHHS HOPRAKY
CTBOPEHHA, peecTpaLlii TOBApHACTB OYN0 HEXOCTATHBO.

Boanouyac HaMaraHHA NOABCLKOTO YPARY CAPHATK pPO3BLTKY
MANPUEMHHULTBA T PO3BMBATH HOTO B NEBHOMY HAMPAMKY, Ha HaLiy RYMKY,
MOXHa BBaXaTH 0e3AUCKYCIHMM i3 TOYKM 30pY TOMO, WY BUHUKAO BOHO 3
iCTOpUYHOT HeoOXigHOCTI.

B6auaeTbcsa, 0 rOJIOBHOIO MPUYKHOIO TAKOTO CTAHOBMUA € Te, K0
NANPHEMHNUUTBO HA TepUTOPIT 3axiaHol Ykpaihu Ha 1iouarky XX ¢t 8yno Hosum
COLLIAIbHO-CKOHOMIYHUM ABUIUEM, TOMY 3aKOHOAABCTBO JiMlIe popMyBanocs.
[Hwa cyrrepa npobnema nosarana B TOMY, WO CHCTEMHOTO Ta BIIOPAAKOBAHOIO
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»aKOHOJABCTBA NIPO MIATPHEMHHLITBO AK TKOIo wie He 6yn10. Horo craHosneHHA
§in0yBAI0CA B YMOBAX GCTPOT €KOHOMIMHOT | MONITHYHOT KpH3A.

Jlep>xaBHYH OCHOBHUH 3aKx0H BiX 21 rpyans 1867 p. "[Ipo 3aranbui npasa
ropoXaH LSpPHABH, BN KGPOJBCTB | kpaiB B Pazi lepxasHiit 3acTyrieHi”
JOpAAKYHO 32KPIMHB NMPABO rpoMafsH Ha MIANPUEMHUUBKY AifAbHICT,
yTBOPEHHS T ANPUEMHULKHX TOBAPHCTS.

Be3rocepeELO peatisauilo UbOro npasa I0KIaaeHo Ha 3akon "Ilpo
tosapucTBa" BIA 15 nHcTonana 1867 p.

Ai1aizyrouu i 38KOHHM, CIiJ 3a3HAYMTH, IO BOHH PECIIAMEHTYBAJIH
AO3BLIbHO-pEECTPaifiRi XIl WOA0 NMOPALKY 3aHATTA NiANPHEMHHUBKOKO
HDiANLHICTIO, & CaMe - ACPKaBHY DeecTpauiro ¢y6'eKTiB rocnoaapcbkoi
pisnprocTi. HaronoiyeMo, 1o oprann aepxaBHOi Biaay Oyau Haainei
npasaMu peecTpauii Ta o6MEXEHO BUIHAYEHOIO KOHTPOIO 32 JisNIBHICTIO
TosapucTs. OTxe BTPyUarHA Y BUPOOHHUY HisIbHICTh TOBAPHCTB, TOOTO BCix
TOCICAAPIOIOYMX CYD'€KTIB, TOrOMaCHHM 32KOHOIABCTBOM HE Nepeabayasiocs.

33KOH He A€ NOACHEHHA TOBAPUCTBa | BUSHAHHA 010 IOpHAHYHOIO 006050,
KORCTATYIOHYHM TALE, LIO TOSAPHCTBA € NOIBOLEHI B MipY LbOTO 3akory. OfHak
XapaK1epHVIOdk CTPYKTYPHO-OprasiaLiitii 03HaKH TOBAPHUCTB, NepeadayueHi
8 33K0Hi, @ CaAM&: NOPRAOK i crienudixy CTBOPEHHA TOBAPHCTBA, HOTO
Fynxuiviysaiib, YIpaRniirs 18 NPUiHHEHHA 33 CBOTMH BIACTUBOCTAMH JAlOTh
Mi2CTaBY BUSHETH TORAPUCTER IOPUAKYHD 0c00010,

Dliblie TOro, caMe JepKasFa peecTpanii, H3 Hall MOIAA, € OCHOBHOIO
CTPYKTYPHO-OLIaHiI3au1iIHOI0 O3HAKOK IOPHARYHOT 0CO0H, OCKIIBKH BOHA
OB'A3aHa 3 YUHHEHHSM AL, pe3yneraroM sAKWX € BH3HAHHA 3a TOBAPHCTBOM
(YTBOPSHIAM) CTATYCY IOPHAMYHOT 0COOH.

Y nepunx ¢rarrax 3akoHy nepealaueHO NHUIC NOPALOK AiANBHOCTI
TOBAPUCTB, BUMOTU A0 1X CTBOPEHIIA HE PEryaloiOTLCA JAHHM 3aKOHOM. Lie,
UCTIiL 33 BCE, CTOCYETHCS O2HKIBCHKHX, KPEAMTHUX TOBAPHCTB, 32K 1B PEHTH,
sactazn. Ii rosapucTsa 1a CHUIKK PSTYMOK:TLCA NPHIKCAMH LiCapChKOTO
BATeHTY BiA 26 aucronagu 1852 p.

Kpim toro, naparpad 3 raHoro 3axoHy BCTaHOBJIOBAB MepesiiK TOBAPHCTB,
AARBHICTD AKMX TEX HE MiANAjaia IiJ PerynoBaHHA Lporo 3akody. e
crocyBances:

- RYXOBHMX CTOBapHilicHb Ta 06'€iaHb, PEIIriKHHX TOBAPHCTS,;

=  TOBapuCTB, CTBOPEHWX HAa OCHOBI MPOMHCAOBOfO 3aKOHY Ta
TIPOMKCIIOBHX KaC B32EMOAONIOMOTH;

o KOTIaNbCLKUX CHTOK i CKapOHULIL TOBAPHCTB, CTBOPEHKX HA ITiJCTaBi
ViPHIrIOrO 3aK0HY.

. Baxcango BIA3HAYMTH, 110 32KOH FPOBOAUTE Knacn(ikauiio Ha: TOBAPUCTBA,

CTUKH, 3aKnaay, cTopapuuIcHHS RYXOBHI, 06'€aHaHHA (xoHrperauil).
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Jins mepkaBHO! peecTpailii TOBAapUCTEA (0)5'6““7'3 liiAﬂpMGNI_HmlB“fO‘
JigJBHOCTI) HOrO 22aCHOBHUKM NOERIGOMJIANHK B rmcthosm $bOpMI HaMICHRUTBO
rpo 6axaHHs CTBOPUTH TOBAPHCTBO. Hgn MOfaHH] 3a51BY CTATYBANOCH MHTO 33
[TOJAHHA NOBIJOMNCHHA Ta 3a PEECTPALNO CTATYTY.

Pa3oM i3 NOBiAOMAEHHAM IJORABABCA APYKOBaHUN cTaryT, (Y MATH
NpUMipHUKaxX), B AKOMY BKa3yBaIM:

1)  MeTy TOBapuCTBa, 3ac00M Ta COCOOH 1T BUKOHAHA,

2) cnocif yrBOpeHHs | BIRHOBJICHHA TOBAPUCTRA,

3) Micue nepebysarns TORAPHCTBA,

4) mpapa it 060B'I3KA WIEHIB TUBAPHUCTRA;

5) ynpaBaiHHS TOBAPUCTEOM;

6) nNOPANOK BHPILEHHA COPIB Y TOBAPUCTBI,

7}  TNOPAKOK NMPEACTaBHMILITRA,

8)  NOPRAOK NPUAHATIA pilueHb Y TOBAPHCTBI,

[lepkaBta peecTpauis NPCBOAKNACA 338 RAKBHOCTI BCIX HEOGXiaHMX
BOXYMECHTIB 32 3asiBOMHMM NPUHLHKIOOM Y CTHOK, AKHH He NOBUHeH
nepesuiyysard 4 Twkni (28 auis). TIpoTAroM UBLOrO TEPMiHY RepKaLHi oprayn
3000B'A3aH1 NPUAHATH pimens.

Ax1o Ha 29 neus He 6yno BiAMOBIEHO B peccrpalLill, roBLpYCTBO BBAKATOCA
3apEECTPOBAHMM | MO0 NIPMCTYHATH RO CBOET AiSALHOCTI

Oprag, SAKMA 3RIACHIORAR NSPIKABHY PRECTDAIIO, BiIMCHIIRAR Yy AepxasHii
PEECTpaLll B THX BUMALKAX, KOAN MOAAHE AUKYMEHIH M2 Bix
NpOTAroM 4 TikHIB (28 nwiB) 13 AHs TOA2MI MUCHMOROIO
3a3HAMCHHSAM IIpMH4KUH BiIMOBH B peecTpauii (§ §) 21

Bixmosa 8 peecpauii roBapucrsa morna OyTw OCKADIKENM

fIOBIRANY 3AKOHY,
NOBLAOM iCHHA, 3

. 3 3apu CIO {ipOTArom 60
BHIB 10 MiHiCTePCTBa BHYTPIWHIX crpas.

Ilpr HeobXiaHOCT: BHeCeHHa IMIK 10 CTATYTY TWTPIGHO HionaTk g Oprauv
BIIATH!

- 5 MPUMIDHUKIB CTATYTY;

- piumleHas 3araisHUX 360piB TOBAPHCTS2 Nno 1e

2O0XIAHICTL 3MiHK
CTaTyTy,

BKa3aTH BCi NONOXKEHHY, 3MiHEH] 8 CTSTYTH.

TTicsig peeCTPALIAHMX IPOUECAYP KEPiBHMILTRO TOBAPUCTEL UPOTATOM 3 finig
nonasano ispopMawio Ha ECIX YNeHIB TOBAPHS (B B Micueni Opravy ma;:,,, Ta
MOMIUNO APO IX MICUE NPOXUBAHHA, OKPEMO BKu3YIONK 0C,6, 10 aucryﬁan“
NpeACTaBHAKAaMu TOBAPMCTBA B OPIaHaX IepXasHOl Bnaay,

BianosigHo a0 naparpada l4 3akoHy KOKEE TOBRLWOTHO wage Unay
BiAKPUTO NPOBOAUTH 300pY. Y4acTs y 360pax 6pann He fvir: vjsenp 'roa:am.:wr'., N
ane # sanpoieHi. (JIOCUTH NIKABE 3aCTEPEIKEHHA: WISHM T3 IAIPOWCHy 1y M;* 2
NPUXOANUTH Ha 360pH 036POEHNMHK). i
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BllaQH MaB npaso Gynb-konu NEPERIPATH NpoToKON 3aranbHux 3Gopis
TOBApHCTBA, Ta HE Mir BUMaraTy TIpOTOKONHM 3acifaHb BUui

AOKyMEHTH, TAKOFO NPABA HE MAJH HaBiTE ’KABAAPMH NIOJH LT,

I[Ipaso pesisii TOBADHCTBA Manu nuwe cynosi OpPraHM y BHUNankax
KPHMIHANBHOTO CMifCcTBa, 3 MACTaB yKpUTTA B TOBAPUCTBI 3NOYMHIIB Ta
indopMawii crocosno HIOPYIIEHb 1ICHAMM TOBAPHCTBA 3aKOHY.

ARUL1bHICTS TOBApHCTBA, K i came MICLE HOTO PO3TallyBaHHA 3HAXOQHIACH
RiA 3aXUCTOM 3akony. Binnosiano a0 ailouoro sakoxogascTea Mpaso NPHBATHOL
Ta AeprxasHoi BnacHoCTi Gyrio HenopyuHuM. [posenerna pesisii nonyckanocs
Ha macTasi pituenHs cyzosoro CHIAYOrO, 8 y HAN3BUUAMHUMX BMNAAKAX, KOJM
PeBisia mpu3xavena opranamu 3a0€3MeYeHHs, Ha niACTaBi (HCbMOBOTO
NOBHORAXKEHHA, AKe NMepet OYaTKOM peBi3ii nosrHHO 6yTH noxasane. Byab-aki
'HWI MiSCTaBU Nepesipkn MisNbHOCT] MIANPHEMCTBE BBAXKANHCA HEIAKOHHUMHU
I MOrH 6yTH Opranamu TOBAPUCTBA HEAONYLUEHI. .

Pan craren naparpagis 20, 21 geTanbHO pernaMeHTyBalH MiACTaBH
3a00pouu nposegena 300p1B TOBAPHCTBA. _

[Maparpa¢g 24 3akoHy nepenbaqaB MiaCTaBW, NPU HACTAHHI AKMX 360pH
HEOOXiako posmycruTH:
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- AKLIO BOHM CKITMKAH1 3 [IOPYUIEHHAM JAHOTO 3aKOHY,

. koM Ha 360pax OyayTh 3MIACHIOBATUCA IPOTH3AKOHH] AT,

- AKIUO BEJMCh OGroBOPEHHS NUTaHs 3a00POHEHNX 3aKOHOM, A TAKOK
0GroBOPIOBANHCA MUTAHHS, AKI HE BXOAATH Y MPEAMCT AiANbHOCTI TOBAPUCTRA
Ta He nepesGayeHi B CTaTyTi TOBApUCTBA.

360pH 3200pOHANKCA, TAKOX Y BUIAZKAX, KOAU BOKK HaGynu 3arposu Ang
rPOMAnChKOro MOPAAKY, NMPR BUHUKHCHHI Hebelnexu CYCOUILHOMY Rajy,
3arajibHOMY NOPAAKY.

Akuto Ha 360pax NMILE NOPYLIYBABCA PEITNAMEHT 3aCiAanHs, TOGTO NopaacK
ACHHUNA, TO ue He Oyno IMiaCTaBoOX Ta NPHBOJOM ANA iX 3aKPUTTH OpraHamu
BIANM.

Y sunanxy 3axpurTa 360piB, YCi Ha HUX OPUCYTHI 3060R'522H1 HeranHo ix
NOKYHYTH, B IPOTHBHOMY pasi IO HUX MOXHA 3aCTOCYBATH NIPUMYC.

Ipu HeoOxianocTi RiKBiAANIT NI AOPUEMCTBA OPrath YIIPaBi #HA TOBAPUCTEA

NOBMHHI NMOBIZOMMTH MiCUEBY BNy i JaTH OrONOUIEHHA B MIiCLEBY rasery,
Yaconuc.

Koxna niksigauis ToBapHCTsa, OrOMOMEHHS NPO RiKBiAal{O TOBAPHCTEA
NOAABAINCA OpraHaMK MiCUEBOT BNANM B ICHHNKY YpAnoBomy. Jlnwie B upoMy

BHNAAKy OPraHd BIaAW BMaBajiv nNepeabaucHi 3aKOHAMY PO3NOPAKEHASA
CTOCOBHO MaiHa, BIIaCHOCTI TOBAPHCTES.

TosapucTeo Moo OyTH NIKBIZOBANE 3 TAKWX MiACTUB!

- Ha 3arayibHUX 300pax NPUAHATO NPOTU3AKOHHE PIlEHHS;
AKIWO TOBAPHCTBO 3aHMAETHCA HiANBLHICTIO, fKA He NepeabaycHa
CTaTyTOM TOBAPHUCTEA,
- KOJIM TOBapHCTBO HE BIANOBIIAE YMOBaM CBOTO NPABOBOFO CTAHOBHLIA,
Pimenns npo nixBigauilo TopapucTea Morno 6yTy ockapxeHe a0
MinicTepcTsa BHYTPILIHIX CIPAB MPOTATOM 60 JHIB 12 AHA OTOIOUIEHHA 3AKPHTTA
TOBapHCTBa, BUAAHOIO OpraHaMu Kpa€soi Biaju. [0 BUPIWEHHS MMUTAHHS
CTOCOBHO 3aXOHHOCTi 3a00POHU ITLHOCTI TOBAPHCTBA OPrakii MICIEBOT BiIAAH,
MAJIK NPaBO HE AOMYCTMTH 3AIHCHEHHA AIATHHOCTI TOBAPUCTBA. .
Y uinomy, MACYMOBYIOUH BUKIAIEHE, CIiA BIAMITHTH, U0 HaROUILW BaxunIBY
A rocTpi npotnemu, Aki CTOMIM Ha TOM YAC HEPEJ 3aKOHOAABCTBOM (perysnoBaHHA
NOPSANKY CTBOPEHHA, PEECTPAlLii T2 AiUIBHOCTI MKRPHEMCTB), Gyus 3abe3neueni.
Tak, HOPMaM¥ 3aKOHY BPETYIbOBAHA MIANBHICTS HEKARHMX 1 {Pi1BATHHX
{HHAX T8 KAICKHHX NIAMPHEMCTB,
YHITAPHUX NMiATIPUEMCTB, AEPKABHMX KOMEPIL
FOCNOAAPCLKMX TOBAPUCTB, & TAKOK AiAABHICTh BHPOOGHMURX | CITOXHBYAX
i penirifiHuX OpraHi3auid.
Kooneparusis, nianpueMcrs o6'€aHaNb FPOMANIH 1D
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V.Voz'ny
NORMATIVE LEGAL REGULATION OF ECONOMIC ACTIVITY IN ACCORDANCE WITH
LEGISLATION OF POLAND AT THE BEGINNING OF THE XX CENTURY
The article deal: with certain aspects of legal regulation of founding and further state registra-
tion of enterprises in accordance with the current legislation of Poland during the transitional
period of disintcgration of Aastria-Hungary and formation of the system of Polish entrepreneurial
fegistation,

OM. Imumpicuko

HEJHIHAHI PYHKUIOHAJBLHI BJACTHUBOCTI
[IPABOCBIJOMOCTI

YIK 340.1

Cyuaciia TpasgedopMaLin ykpaitchkol npaBoBoT CHCTEMH, rpaH#yHo Binbura
Ha PiBHI MapTiHaAbHHX NepexinHux NPaBOBHX pePuexcifi Ak pedaexcii
NPaBOCBIAOMOCTI, IO € ACBIAHTHOIO, MAK0YA ONTHMATLHOI0 $opMy yKpaitHCHKOL
nparoBet ceinovocti (I1. Horroponues, IInbiy, [lerens, M.I.Ko3to6pa Ta in.),
RaCyBac CTpPareriyHOro 3HaseHHA. CTEOPERHA PO3BHTKOBHX nporpaM pisHoi
IePCREKTAZY BUMArae iHzoBaMiAAMX nif. 3a3naueHa nponeMa nos'a3aHa 3
ASPRABHOI0 NpoTpamoic KKirCskoro HauioHansHOro yHisepcureTy iMm.
T.Mlesuenxa "Po3byacsa aepxannocti Vipatuu 1996-2005 pp."

HaM ve sranocs sHality noAiGHUX AOCHI/DKEHD aHi B iHO3eMHIH, ami y
BITI3HIEIA niTeparypi. KOHIEKTYanbHO, YMOBHOIO MIPOIO, CNOPIAHCHHMH €
 AOCHiZKeHHS 3BHIAIHOT NOZUTHBHOT NPaBOCBIAOMOCTI, IT BJI2CTUBOCTEH,
sanyvarkorant y XX cr. Il.Hosropojueruw, 1.Unsinum, [lerenem, ITPOAOBXKEHI
K.Mapxcom, ®.ExrenscoM, y XX cr. B.I.Jleninum, LE.©®apbepom,
€.AJlykawoBoo T2 iHmBMY, 3acepuresi B 1976 poui B.O.Yedpanosum.
Cyrreum mopodiom [1.Hosropoauesa, I.Insina, Ilerens € Te, mo BoxM
BM3EAYIIIM AYXOBHY NPHPORY NpaBOCBIAOMOCTI (@ 3HaUMTH i I KNaCHYHUX
BIACTRBOCTENA) AK HAlrONoBHilDy CYYHICTS, AKa Oyna iCYOTHO BMKpDHBIEHA 32
PBARHCLKHX Yacis, ane y p2iuiHChROMY JHCYYPCI i3 cepexunu 50-x ao 1976
POKy, 30xpema B.0.Yedpauosnm, npaeocainomicts Gyna peabinitosana: y
Monorpagii B.O.Yedpanora sBona Gyra BifHeceHa 10 MyXOBHOT cepn
Cyeninnerea {21,

FARTOI0 cTami € BHABACHHS BNACTMBOCTEH YKpAiHChKO! IPABOCBIAOMOCTI,
¢ mMac ax Tunosi, Tak i ATUNOBI, HEMIHINHI RNACTUBOCTI. 3aBAaHHAM CTarTi €
METOROAOTIYHO-NIpaBOBa ineHTHOIKALIA HENIHIAHNX BIACTHBOCTEH YKPaTHCHKOT
fipaBocainomocri.

Cepen NPIOPUTETHUX NOCTICPEXIAHNX BAACTHBOCTEN, 3a TIPOBEACHUM U

RoCmimxeHHaMu {1-3], moMiHyIOTL aTHNOBI BAACTUBOCTI IIPABOCBIIOMOCTI.
Bmnagumo ix TE3080.
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Heniniitva npupoaa npasosoi ¢BIIOMOCTI 32 NEPEXiLHUX “ACis KP”?OBOF?
PO3BHTKY BUABJAETLCA y TEXEGNOMunill cyTHoCTi nApagosux pedaexcid, AKX
11e#HO-CBITOMIAAHUM SAPOM MAIOTh [IPABOBY CBIAOMICTb.

Cnoci6 nosurusnof Tpancdopmaunil AiHiAHOFO npaBa i 3ax0oHy ¥
MpoLECyanbHOMY Npasi Ak NpaBoBoT CBIAOMOCTI TPAAMLIAHO XapakTepHKH 1114
ICTOPMYHOT MOAEII CTPYKTYpyBaHHs npasa i 3axouy. Els manens Ipe3EHTYE
nepuiid piBeHb MCHTANBHOT CoMianizauil npasa AK iCTOPHUYHOT Popmam3aUll
NpaBoBOi i€l y cBifoMicTe CyD'eKTiB MpaBoCBiLOMOCTI, GOpMYE MEHTATbY
NPHPOAY NpaBa AK CBITOBOI NPABOBOI CHCTEMH 3 AOMIHAKTOIO Ay X0BHKX
LUHHOCTEH, NPEe3eHTOBaHKX Y ifefiHii apXiTeXToHIUl nparoBol CBLIOMOLTL.
Taxuit pisenn BuABASETLCH Yy 3'ABNAEHHI NEpLWMX HAMICH2JBHHX iCPIiB,
3aKIHYYETBCA 3 POpMYyBaHHAM OMOBIAAHL APC WX IEPOiB, Rii CTAOTH
HALIOHANBHUMH, @ (IPABOCBIZOMICTH OCTATOMHO MEHTANBLHO CTPY K1YPOBAHOIO,
NEBHA BITYM3HAHA NPABOBA CHCTEMA - HALL/OHAJIHHOIO.

AocTarHicTh crenudivnnx i Hecneumpitrrx yMos Tpancopmauil npasa
Ta 3aKOHY THIOBO XapaKTepu3ye cnocid Tei1eoiiorivHol ipauchopmaini
3aKOHOAABYMX CTPYKTYP. 33 TakiX 3aKOHORABUMX TPAHCIPECIA 3aKIHUYECTHCS
(bopMyBaHus HaIOHANBLHOT CACTEMI ApaBa Sk EITYHIHAZOT C M C T2 M U 31aKOBs-
MAaTepiaNbHOIO Npasa - 3aKOHONABROT CHICTEMH - BTOPHHHOI NPAB0BGT CHCTC vk
BUAOBOIO IMPaBOBOIO MOPAAKY 3 ROMIHEHTO:® MAYCPIANLHUX LiHHOC,EIf.
YkasaHuit DiBEHS BUABIAETLCA Y CTBOPDERHE KOLstPIKOBL HMX. 3aKIHONABYHX GiTis
Ta Yy 3'ABA€HH] KOHCTHUTYLIHl xpain. V rtakuit crocié oL YETHCH 3HAKORC-
matepianbHa iHogopMa NPaBOCBIAOMOCT] - 3AKOHOCRIZOMICTS, [Iposc
TBOPCHHA MaTepiankHO-3HakoBOT iH1ohopMI IPasa € rpouecom ADYTOIo piBtis
HaLlioHaJIbHOY coliianizauil npara (BYOPMHHOT colfianizani] npasa). BHacnigok
ApYTOi HALIOKANBHOT COLANi3auii NPasa CTBOPIVETHCA HauiOBALHA CHCTE M
33KOHOHABCTBA.

31aTHICTb MPABOCBIAOMOCTI Y MCHT2AbHIM 72 iZcOROrivHil AROWILH]
dopmyBaHHA NPABOBUX PeQUICKCId CTBOPIOLATH NOBAY NCOBANHY (MEH WbHa
couianizania nMpaBocBiAOMOCTI) i BTOpMHYY (inconoriyna couianisaiig
NpaBOCBiAOMOCTI) GOPMH NPaBa 3a JOCTATHICTIO YMOB 31ilC HEH R KOHKPETHO-
icTopuyHMX QyHKUIF PaBOCBIAOMOCTI AK il cnaaxkceMHOCT, TO6To QyHKLiT
a0 MO3MTHBHOTO, 360 HETATHBHOTO 3BOPOTHOFO 3B'A3KY 3 INABOBOIC iHCHICTIO
(1}

34aTHICTb MPaBOCBIAOMOCTI O HCPIBHOMIPHONO (POPMYBANHN Riaciiix
KOHKPETHO-ICTOPHYHKX HHUKNIB CONIANLROI aKTMBHOCTI, AKi MAIOTH pany
COLITbHY AKTHUBHICTD. |

34aTHICTH IPABOCBIIOMOCTI 10 MATEMATIMHONO BUMIPIOBAKHA 1 CO Uians oy
AKTHBHOCTI 32 GOPMYNaMH YKPATHCLKOT NRANOBOY CBINOMOCTI: yum BULie
HAIOHANBHO-MEHTANBHA UABHICTL YKPATHOUCHTRHYHOTO CKNazoRrore y
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dopmyni NpaBoBOT iIOMH, TrM BUILMA LMK COLiaNbHOT aKTHBHOCTI npaBoBOi
CBIAOMOCTI.

Kpurepiami Mepwot, MEHTaNLHOY, coliani3auii npasa € UHKIH COLIANTBHOT
AKTHBHOCTI NpaBOCBIAOMOCTI, iX wBMAKA 3MiHa, IX YucneHH] pi3HOacneKTHI
Resiaitii a6o 4acra Tpusanicry, Menranbua conjanisayis Npasa 31 HCHIOETHCA
y pi3HHX KORKPETHO-ICTOpUYHMX nMKIax CouianbHOI aKTUBHOCTI
NPaBoOCBiMOMOCTI, a Y 3B'A3KY 3 uum CNAAKOEMHICTE NPaBOCBIAOMOCTI €
PI3HOMKEPENBHA,

Ilepexiana npasosa enoxa Oyab-axoro uacy ¢ NEPEXIAHUM, KOHKPETHO-
ICYOPHYHMM LUKIOM COLAJIbHOT aKTHUBHOCTI NpaBOCBIROMOCTI, K npaswio,
KPH30BEM UMKIOM COLANBHOT aKTUBHOCTI, IO CBiZYMTL npo BIZACYTHICTS
CHAAKOEMHOCTI NIPaBOCBINOMOCT 5K BIACYTHICTH QyHKIIT OCTAHHLOT,

Y Teneonortunmx NpaB03akOHO3MIHAX €BOMIOUIIHOrO (xoesonmouifinoro)
MUTaiy NPUCYTHAMAKCH M a N b H a JeBiayTHa TPaHCIpecis MpaBoCBiAOMOCTi
Ha eTarl KPU30BoTo, nepexianoro, ineiHo-cBiTOrMANAHOO OyTT4 npasa i 3akony.

MaxcnmainsH a aesiantua TPaHCIPeCis NpaBOCBiZOMOCTI Ha erarj
KpU30BOro, nepexigsoro, inefHoO-cBiTOrMA AROrO OyTTa npasa i 3aKOHY
ineHTudikye abcomorny CoHianbHy aKTMBHicTL | CaMOCTiHHICTS

Kp:rrepiamu apyrof, ieonorivuot, cowjamisamii MaTepiaNbHO-3HAKOBOTO
1paBa Ak GOPMYBaHHA HAWIOHAILHONO 3aKOHY € pi3Hi BRacTHBOCTI OHOrO
KOHKPETHO-ICTOPUYHOTO UHMKIY Coiiansnoj aKTUBHOCTI NpaBOCBiAGMOCT y
MEXaxX NMEeBHOT iCTOpUKO-NpaBoBOY KOHUENUii BO3UTUBHOT NpaBOBOT HayKH.

- ¥V ¢opmosmMicTi npasoceigomocti CKNanosa ii YacTHHA - 3 MicC T
(cBinomicTs) 3aman nop'ssana 3 M CTOA MY HHM PO3B'A3AHHAM BHUXIAHUX
Jabliatib NPaBOBUX pednekcii, AKi HanexaTs BTOPHHHIA, B ¥ 1 0 B i & npaBosiiH
MPUPOAL, a ck1aa08a 1i yacTHHA - $ o p M a (npaso) - 3 MeTomONOTiRHMM
PO3B'A3aHHAM nepBuHHMX, POAOBKX 3aBAaHE.

fpuponsmme npouecamu y $opmoTBOpenHi npasoceiaoMocTi € mpoueck
NPIOPHTETHOrO BIAra/ly)XeHHA Ta BUNeEPeIKeHHS TEOPETHKO-NPAKTHYHOTO
SHAHKHA ¥ KynsTYpHOTO, MaTepiajlbHOTO, aKCiONOri4HOrO, NPaBoBOro goc.:niny
CaMe 3a paxynok TICBHUX, C € P € /1 O B ¥ I H O-CKHKPETH3OBAHMX HENIHINHO-
CTOYKTYpHUX enemenrin IPaBOBOY CTPYKTYpM P O A 0 B O | IPHPOAH.

3 TIMBOKOT AaBHUHK HANGINbL BIPHMMM TE3aMHK, WO 36epernu aKTYaJILHICTD
I 5orenep, ¢ fIONONEHHA TIPO NPOCTIP AK YOPMY, CTPYKTYPY, a Mpo Yac - sk
IMicr, CACTEMY "nipapa AK Ni3HAKHA" Ta NPABOCBIAOMOCTI (A.A Ko3noscskuit),

Posrnngaron HenixiliHy NPUPOAY NPABOBOT CBIAOMOCT] AK NOMIHAHTHY 33
HOCTTOTa.ni'rapuux peduekci#t GyrTa, BusHauaemo it XapaKTepoNorivHi pucu sax
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Ti, WO INEHTUGIKYIOTh i CTBOPIOKOTH CYTHICTL NOCTTOTANITAPHUX NpaBOBKX
peduiekciit.

CyTHIiCTB MOCTTOTANITAPHUX NPABOBHUX pednexcii ax CyTHicTb A€BIAHTHOTO
PaBOMi3HAHHA (TPABOMIi3HAH ) KOHUENTYANLHO BUABMACTHCK T8 3AIACHIOETHCH
Y Mipi OHOBJIEHHS (030BHIWHEHHA) | HALIOHANBHOT COLliaNizaLi] cnagKOEMHOCTI
CBITONA AHO-UIHHICHWX igeit, cuMBOAIB i Mosened, rpanuYHO 3arocTpeHuX Y
3paskax ifeiiro HecTanux, ay 3B'3KY 3 1AM MEHTANbLHO 3ANEHHUX TPaBO3HUX
TPaaKLiii.

Y npouecyansHoMy 3RificHeHHi COLiaNbHOrO Mi3HaHHA SK Npasa
CTBOPIOETLCA PeHOMEH pedrieKCHBHOrO YCBIAOMIEHHS npapa Ha pisni
CBIIOMOCTI, IO MO3UTHBHO ineHTHGIKYETbCA i NEriTHMIilyeThes AK NPaBOBA
CBIAOMICTD - Pi3HOBUL COLIANBLHOTO 8iAGUTTH.

Y Pi3HHX HUMKAAX COLjaNbHOT AKTUBHOCTI NpaBOC8INOMOCTI, RiAJYBAETBLA
3IMIHA2 PO3BUTKOBO-TPaHCHOPMAUiIiHOrO NpHHUMNY HedirifiroCYi
(reneonorivnocti) nisHanna wa ginidunit (mo3uTHBEMA) BapiaHT HOTO
3aKOHOAABYO! Qixcauil ax npuBUMN npasa. KpurepieM 3MiHU NpHHLuny
HENiHIHHOCTI Ha JTiHIiHOCTI € 3Mina yHKLIi# MPaBOCBIAOMOCTI, 10 t;xopmyro'rbcsi
3a 3M1HO!O llll.‘l'lelCTl pramoueH’lpmmm CKJIBII,OBOI Y CKIAOBUX ﬂpOﬂOpU.lﬂ’(
YKPatHCBHKO1 NPABROBOI iMOMH.

3a yM0B 3MEHIUCHHA BiACOTKA H2UIOHaNBHO-MEHTANBHOT LIIIKHOC T

YXpaiHOUCHTPUIHOT CKIAAOROT MaEMO MOJENDb MOCHA0ACHRA YKPATRCBIDT

npaBoRoi Tpaauuil Ta QyRKUi yKpaiHChKOl NPaBOCBiAOMOCTI.

[IpaBOCBiAOMICTh K CHHEpreTUYHE ABULIE pedieKCHBHOI NPUPOAW, Tt
HeNiHifHI BIACTUBOCTI Ta MOXAMBOCTI MAIOTh MDKIMCLUMIUIIHADHY DPHUPOITY
TEOPETUYHOIO 3HAHHA ~ MONIKKEPENbHY NPUPORY CKABXOBWX NpONopuiit
yKpaiHChKOI IpaBoBOT iXIOMH.

V nepexinniit TpaHcdopmauii npaBosoi CBiAOMOCTI npiopHTeTHHMR
3aKOHOMIpPHOCTAMH, AOMIHAHTAMH Ta ACTEPMIHAHTAMH € CUHEDICTHYHI.

3a CHMHEPreTHYHHMH 33KOHOMIPHOCTAMH NCBIaLIil GPaBOCBIAOMOCTI -
HEPiBHOBAXHI CKIIAIHO30PTaHi30BaHi NPaBOPEPAEKCHBHI CTPYKTY PO-CUCTEMH,
AKi TEJICONOriYHO PO3IBMBAIOTECA 32 HE A1 Hi ¥ H M M M 3aKOHAMH IIDHPOAHOIO
yCIIaAKyBaHHA iI€OMaTHYHUX MPUHUMIIB NPARBOBOT TpaanuL.

CraxoeMHICTb Y PO3BUTKY NPABOBOi CBIIOMOCT] € CUCTEMHUM PI3HOBHAOM
COLIANBHOT CNAJKOEMHOCTI Y Y X O B H O My OYTTi CycHiXhCTBA.

3a yMOB TOTajliTapHOro poO3BUTKY MATEPIANbHO-AYXOBHOL Gaip
HETPAIMLIAHOTO CycninbcTBa BiAOYBAETHCA P O 3 P U B IC TOPHKO-TIPABOBOT
(niifHoY) TpaauLii ineAHO-CBITOINIARHOIO PYXy coniansHol ICTOpil.

JleBiaHTHA ﬂpaBOCBlD.OMIC’I‘b € aJIbTCPHATUBHO-ACCTPYKIYPHUM
eKBIBANEHTOM CBiZIOMOTO OCMUCIEHIA Ta TEOPETUUHOTO YCBIZOM:IEHHS:
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icTOpUKO-npaBoBoi PeanbnocTi 33 MO
npocmfi_)OBOI’O PO3puBy npasopoj Tpaaunuii

HeBiaHTHa MpaBoceinoMicTy CTBOp1OE Npasopednekcure 1 a y 2 0
MOUWYKaM aJIBTEpHaTHBHOrO MEXaHI3MY nposcuenys nepexiaHoi npasosoi
eBoaoUil.

MCHTIB AecTpyKTHBHOrO qaco-

. .
€KTa npaBoBUMipYy, iforo OKPEMMX npaBoBuX
All, 3yCWb.

CuHepreruka npasocsi
TpaHcopman;i.

3a yMOB cHHepreTHunoj CTpy
“npaBose Tino" caitornanuoro
MPaBOCBIAOMOCTI He Gyae "Mexaniu
HOro MPaBOBUX HOPMOYACTHH.

BupieHioBanHa 3akonopmasuoi CYMHU [NpaBOBUX HOPMOWYACTHH
PaBOCBIAOMOCTE BinByBaeThcs 3a YMOE NpaBOpPEQIeKCHBHOTO MeHEPYBaHHA
HOBOTO 3arajibHOr0 METOAOJIONIYHOIO T € M I Y PO3BUTKY npiopureTHo
YTBOPIOBAIBHUX KOMIIOHEHTIB COLIAILHO-NPABOBOTO cepenoBuIa.

Cuneprernia npasocsigomocri CNPOMOXKHA KOMIUIEKCHO BUBYATH AeBiaLii
NMP2BOBHX peduiekCit 3a PeanbHUMH Ta BIPTYANEHUMU MOZENAMH TiHiHHMX |
HEIHIHHUX MeTOaUK y npaBoBoMy moni KOHKPETHOTO CYCNLUILHO-ITPaBOBOrO
CepeloBULIA.

Hpu cunepreTHuHux TpaHcOPMALAX MPAaBOCRIAOMOCT TPHHELMIIOBOTO
3Ha4eHHA Habysae He € M JI a NPaBoOBOI KOpenAUii aesiaui# pisHux neaiarrmu?(.
UIHHICHMX NpaBoMaprinaiii, a BU3HAYEHHS iX (aeBiauif) THIIOBO MEHTALHO]
KoHGIrypauii 1iHiAHOIO KOPENALIMHON BILTMBY Ha TY Y iHITY IPABOBY CHCTEMY
TPABOKY/IETYPHOIO CEPENOBUILA. .

pauﬂkk):'lHnguiaﬂbHO? AKTUBHOCTI YKpaiHChKOI ﬂpaBOCBfROMOCTf ICTOpMYHO
bopmysamucs 3a HH3XiAHOW CHHEPreTHYHOIO IPajalieio y 6ix c'r.m;oro
MOHIDKEHHA COLiaNBHOT aKTHBHOCTi TPABOCBIAOMOCTI, Y Mipy CTBODEHHS L1 “O‘;
CBITOMAAHMX AMCTIPONIOpPL# COLliabHO-NIPaBOBOT PEANbHOCTI 32 Ezopmylzh:u
YKpaiHCR Ko NpaBoBoY i AioMK, Y AKMX uepliuonxcepenauu € TIPABOBE BIAMYX
Y 38u4alinil noguni if mpupoaHmX npas i cBOGON. 6IMBOCTAMH LMKIIB

Heninifuumu npiopurernumnu CHHEPreTHSHIMA 0CO { ineQNOriMHO
ConianbHol axTMBHOCTI YKpaiHChKOT NPaBOCBIAOMOCTI € IUTY'HI,
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E;Ef;iﬁ’;:“;:;;‘r:mrioc?om.)rin, OHTOJIOTis Ta axcionoria CBITOMIAXHOTO
. y0'ekTiB npasocsizomocTi (fopuanaHumu ocobam “)
3 MaCOBHMU HACIKaMH COLIANTBHO-TTPABOBUX NPOTHPIY.

Haitronosniwum COuiaano-npaBoauM AaHTOrOHIiCTHYHHM
KBamnpgmpiqun CYHacHOro nocTTOoTaAiTapHOro HOPMATHBHOTO
fIPABOYCBINOMIICHHA € 1P & K T M 4 H H # He36ir iICaNbHHX NPaBOBHX HAMIpiB
TCOPETHYHOTO 3MICTY MpaBOBMX pednexciit 3a Koncturyuieio YipaiHud T2
KOHKPCTHO-CBITOMMANHMX 3aKOHONABYHX iX (OPM, METOAIB | 3aXONIB
fIPAKTHYHOTO BTUICHHA Y NPaBOBOMY MO} MEPEXiAHOr0 COUiyMY.

. FOH?BHHM COUiaNbHO-NPAaBOBUM MPOTHPiY4SM NPaBOCBIAOMOCTI €
BIACYTHICTb MOXJIMBOCTI 0iLifHOMO BU3HAHHS iCTHHHOT npupoan KoHeTuTyLii
YKpaiHu, ska Renosuo BUKOHYE QyHKUi0 Pinocodcbko-npaBOBOro TBODY,
OCHOBHOTIO 3aKOHY Ta (OpMaNBHOT CNAAKOEMHOCTI KOHKpPETHO-ICTOPUYHOIO
WAXITY COUIaNnbHOT aKTUBHOCTI ykpaiHChKoi MpaBocBinoMocTi. 3a dyHKuUi€eto
$inocodcbko-npasosoro TBopy KoHCTHTYLIS € METORONOMiHHO-NPABOBUM
IHCTPYMEHTON HOPMOTBOPEHHS aKTyasIbHOI MPABOCBIAOMOCTi ((POPMHM HOPMH
NPaBOCBIAOMOCTI), 38 QYHKUIEK OCHOBHOIO 3aKOHY - METOAWYHO-MPABOBUM
IHCTPYMEHTOM 3MICTOTBOPEHHA aKTyalIbHOI MPABOCBIAOMOCTI (3MICTY HOpMH
MPaBOCBIAOMOCTI) - aKTyanbHOI NPaBOBOi METOAONOTIT CTATHYHOIO MpaBa, 3a
GyHKUIED GOPMANBHOT CNBAKOEMHOCTI KOHKPETHO-ICTOPHYHOrO LHUKIY
COULIaNbHOT aKTHBHOCTI - 14€#HO-CBITOMIAAHOI0 MeXeI0 GOPMO3MICTY HOPMH
npaBoOCBiAOMOCTI Ta GOPMO3MICTY NpasoBOi peanbHOCTI Ak GoOpMO3MicTy
peaNbHOT CTaTHYHOT NPaBOBOI HOPMH ~ KOHKPETHO-ICTOPHYHOIO IMPaBO3aKOHY.

LienTpaMu akTHBHOro ¢opmyBaHHA NMPaBOCBIZOMOCTI € MmicTa, BHILI
HaBYASbHI 32K1aJ1 MICT: YHIBEPCHUTETH, aKaaeMii, iIHCTUTYTH.

OuiHIOYH NPIOPUTETHI OCHOBU TPaHCHOPMYBAHHS MPABOCBIAOMOCTI,
BUXOAMMO 3 MONOKEHHA MO Te, 110 3araibHe 3HAHHA | MI3HAHHA, HaAlIOHATbHA
MOBa € POAOBOIO NPaBOBOIO, @ MPABOBE 3HAHHA i Mi3HaHHA, MpaBOBa MOBA €
BHIOBOIO MMPABOBOIO MPHPOIOIO. )

VkpaiHcbka NMpaBOCBiIOMICTb AK iCTOPHYHO ACBiaHTHA € ixeiHO-
CBITOMIAZHOI MApaiMIMOI0 TMPaBOBUX pedrekciit y mexax KOHKpPETHO-
icTOp¥4HOT eNOXH, AKa Ma€ IBi MEXi: TOYATKOBY - MEXKy HE3NOUUHHOTO PIBHA
iIeHO-CBITONIAHOTO 3MIHCHEHHA 3MICTY COLIANIbHOL ¢ynxuii cy6'ekris ra
OCTATOYHY - MEXY TEXHIKO-TEXHOMOTIAHOT GOpMH 3MHACHCHHA PEryNIATHBHUX

MONCTMBOCTEH IEBIaHTHOT PaBOCBIIOMOCTI. .
AKTyanbRi MEPCACKTUBH PO3BHTKOBHX MOCTTOTIITAPHUX AKOCTEH

yKpatHCBbKOT NpaBOCBiAOMOCTI BUABIAIOTHCH ¥ cepenosHuli il napaxurMansrux

apaMeTpiB. . . - )

’ pMCH’I!‘)aJIbHi CTPYKTypPHi BN1aCTHBOCT! cRaKOEMHOCTI APaBOBOT cBinoMocCTi

K MapKepHi aTpHOyTH napaaMrMajbHAX NPaBoBHX npoekLiit AeBiaHTHOT
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npagocai,nomocri BUABAAIOTHCS YEpeE3 Hetbopma.nbny,

MEHTaNbHO CTPYKTypOBaHy
cNAAKOEMHICTB [IPABOCBIAOMOCT,

[1ia CHHEPTETHYHUMM IETePMiHaHTaMU NpaBoBOi CBiAOMOCTI po3ymiemo Ti
jeTepPMIHANTH, AKI MAIOTh CBOTMM BUTOXAMH CBITOINISAAHI HeNiHifHi TENEONOriuHi
xopeNALiicaMoopranisauiiHor o po3BUTKOBOrO PYXY NpoLIeCyansHOro
npasa - MapriHaIbHUX MPaBOBUX pednexciit Ak pednekciii NOCTTOTANITAPHOT
npaBOCBIAOMOCTI - CKIAJHMX LMKIIYHMX, XBUALONOAIOHNX, BiAKDHTHX,

HEPIBHOBAXKHHX 1 EAHO-CBITOMIAHO-1 TeHTHDIKALIHUX CHCTeM NPOEKTUBHOTO
CNIPUAHATTA 1DABOBOT CMHUCNONOKNAACHOCTI Ni3HAHHA.

OcHOBHUMM (yHKUIOHANBHUMA O3HAKaMU CHHEPIeTHYHUX NETCPMiHAHT
AcBiauiil MPaBOBOi CBIAOMOCTI € METOAONOITYHO-PyHKIIOHAIbHA CIILHICTE
CTaMX, Xa0TUHO CTPYKTYPOBAHUX, MOAELHUX 3aKOHOMIPHOCTEI PO3BUTKY
npasopeduexcusnux o6'exTis ycix pisnis couianizauii IpaBOCBIAOMOCTI,

3a igesmu JL.LIyMinsoBa mna conjansuoi NIPUPOAH NMPaBOBOL CBIAOMOCTI
XapaKTePHUH MPaBOBUHK €THOTEHES, AKMIA € YOTHPUPa3HUM (YOTHPHLIHKIOBUM)
NPOUECOM TBOPCHHA CNANKOEMHOCTI MPaBOCBIOOMOCTI Ak npouecom
CBITOIIAAHO-KYNLTYPHOIO TBOPEHHA NpaBopeIIEKCUBHOL €BOMOLIT MEBHOTO
€THOCY (reorpadiunoi Teputopit), nanawadry (aepkaBHAX KOPAOHIB) i
Kyl1bTypd ($acCO-TIPOCTOpPOBOT koHGirypauii NpaBoBUX pedaekciit npasoBoro
€THOCY 5K pednekcili npasosoi cBizoMocTi.

3a igeamu IMetupuma CopokiHa, ana cowiatsHoi NPYPOAHM MTPABOBOT
CBIOMOCTI XapaKkTepHa CHHepreTHuHa iges PO TPH BUAH PyHAAMEHTANbHUX
KyI1sTYp B icTOpif MOACTBA, AKi BU3HAYAIOTE pedrexcusHy apredakrypy
NpaBOCBIZOMOCTI: PeNirifuoi, MPOMiKHOT, MaTepianicTUYHOY. 3MiHa KOXHOT
KYILTYPH CYNIpOBOKYETHCA i Aerpafali€io, poanaxoM i 3'ABNeHHSM napocrkin
HOBOI MafiOy THBOT KyNETYpH.

3a A.Tedpdui 3xaBua METOAOJIOTIYHO OCMHUCIIIOBAIIM nepexia Big oaHoro
CTalry KOHKpPETHO-ICTOPHYHOT Tpancdopmanii HPaBOCBIAOMOCTi 0 iHOIOrO y
bopmi xBiLOBMX CiNTe C K i B: Nepla XBWIA penekcye arpapHy Lusinizauio
3 LOMiHAHTHOIO arpapHOIO MPaBOCBIAOMICTIO, APYra - POMHUCOBE CYCNINLCTBO
3 AOMIHAHTHOIO NPOMHCIIOBOIO MPABOCBIAOMICTIO, TpeTH - indopMantiiue
CYCHLIBCTBO (KBAHTOBA KOHLEMILis MPOTpPecy) 3 AOMiHAHTHOIO iHpOPMaLLAHOIO
NpasoceigomicTio,

3a Y.Poctoy, mns couiansuoi NPYAPOAM MPABOBOI CBIAOMOCTE XapaKTepHa
PO3BMTKOBA cumepreTHuHa ines CTafiajJbHOro, UMKJIOBOrO €KOHOMIYHOIO
3POCTauns. Takux cragift ekoHoMiY HOI'Q 3poCTaHHA Y. POCTOY BH3HA4a€ n'saTh.

3a ineero A.Axiesepa, ana couiansHol NIpMPOAM NPAaBOBOI CBIAOMOCTI
X8P2KTePHuUI po3BUTKOBMI BapiaHT "ICTOPUIHOTO MAATHHKA".
3a H-H-Koﬂnpaneaum, BBAXXA€EMO, IO XBUNENOAIOHI MasTHHUKOBI
CKOHOMiy ki KOJINBaHHA BUKIHKAIOTh pedPIeKCUBHI XBHACNOAIGHI KOJIMBAHKA
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aKi MOXYTb OyTH AK 3BOPOTHi (ICTOpHYHI, XBUIIETIORi6Hi,
(cnomouiitui, CcTaTHYHi, HEMIOBTOPHI).
WIenoAiOHUMH MAATHHUKOBUMH KOJMBAHHAMY
i, AKi y KOXHMH PO3BUTKOBHH MOMEHT Maioty,
acHuM (MEHTaJIBbHO CTPYKTYPOBaHU), Tak j
OnOCEepEAKOBAHUA) KOHKPETHHR BEXTOPHUH
¢ icTopuuHMit Mepiosl 3MIACHERHS aKTHBHUX
TUM pe(pnexcusui XBWICNOAIOH] KOJUBAHHS

npasocai,uomocri,
MOBTOPHI), TAK I HE3BOPOTHI

Min peparekCUBHUMH XB
NpaBOCBiAOMOCTI pO3yMi€EMO
(MOXYTh MaTH) AK "cBii" BA
"npumMycoBui” (ineonori4Ho
HanpAMOK pyXy. 1AM MCHIIUM
pednekciit mpasosoi CBiAOMOCTI,
NpaBocBiAOMOCTI yacTiwi, # HABMaKH.

3BOPOTHI XBUNEMOAIOHI MAATHUKOBI TpaHcgopmanuii [paBOCBIIOMOCTI 3
APaBOBOIO PeAlIbHICTIO, 3a3Buyai, MAOTh 3BOPOTHi MMO3UTHBHI T2 HEraTHBHI

3B'A3KM 3 TIPABOBOIO PEANBHICTIO.
He3BopoTHi XBIWISHOAIGH] MasTHMKOBI TpaHcdopmawii 1IpaBOCBiAOMOCTI,
HEeraTMBHHUX 3B'A3KiB i3

fepeBaXKHO, HE MAIOTh 3BOPOTHHUX MO3ZUTHUBHMX 1
KpH30BOIO 260 MepexiaHOI0 NPABOBOIO pEANbHICTIO.
CHHEpreTH4HA JIETEPMiHAHTHICTh MPaHWIHOTO CBITOMISAHOrO TMI3HAHHA €

Mix(dyHXLIIOHATLHOIO (pi3HOAIHIfHOIO) FHOCEOJOTIEI0 YKPATHCBKOT ACBIAHTHOL

IpaBOCBiIOMOCTI.

Heninilini, CHHEPreTMYHO OMOCEPEAKOBaHI CTOPOHH CTAHOBJICHHA
ACTEPMOBaHI He TPAAULIFHO, MO3HTHBHOIO METOIONOTIEO,
¢pinocodysaHh,
Je MO3WTHBHA

CTAaTH4YHOTO MNpaBa,
a METOMOJOTi€l0 TPAHCUEHAEHTAJILHOTO CHHTEIHOIO

CHHEPIEeTHYHO CTPYKTYypOBAaHOIO Ta OMOCEPEAkOBAHOIO,
METOAONOriA € iT JiHIHHOIO 3BUMaHHOI0 METOANKOIO.

B iCTOpHYHOMY CTAHOBJIEHHI NpaBoCBiAOMOCTI AK 51pa MPAaBOBHX peduexciit
icHye NpHpPOZHA MEPBHUHHICTH imeHHOT MO3UTUBHOCTI AK TOMIACTIEKTHOI
NpiOpHTETHOCTI 1€l NpaBa HaA iIe€l0 3aKOHY, IUKEPEJ NPasa Hall JkepeiaMH
32KOHY.
3amng onTHMizauii po3suTKOBOI TpaHCopMauii npaBoBoi csigomMocTi
HOLALHO MEPMAHEHTHO BHKOPUCTOBYBAaTH y pEAjIbHOMY Ta NepcreKTUBHOMY
MOZIETIOBaEHI (POPMAJIbHY, IICONOTIYHO ONOCEPEAKOBAHY, i HedopManbHy,
MEHTAIbHO CTPYKTYpOBaHy CIIaJKOEMHICTh MMpPaBOBOI cpigomocti. POPMY
cnagkoeMHOCTi mpaBocBinoMocTi (popmansHy abo uecpopmanw)’)
nediniliioeMo 3a I M K Ji a M M COLia/IbHOI aKTHBHOCTI NpaBOCBifAOMOCTI.

IMpaBoBuit uyAHMit ATTPAKTOP ~ L€ Faly3b MapriHaAbHHUX MO3NTHBHO-
TENEONOri4HIX (POPMO3MICTOTBOPEHD NPaBOBUX pedekcilt y npapoBOMY
LIMKAOBOMY NPOCTOPi MEHTAJIBHO CTPYKTYPOBaHO1 MpaBOCBiAOMOCT AK npaBoBe
noJie MEPBHHHUX CYD'€EXTIB NPaBOCBiAOMOCTI,

flpasosuit tyanuit arrpaxrop AEBiaHTHOI MPaBOCBiAOMOCTI -
MapTiHANBHHUX (103THBHO-TENCONONHUX HOPMATHBHIX OPMO3MIC

ue rauy3b
TOTBOPCHE
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apaBOBHX pedackciit y npaBosoMy UMKNOBOMY npocTopi .
cTpyKTYPOBAHOT PaBOCBIROMOCTI. P1 MeHTaRbHO

[IpaBoBHil YYAHWHA aTTPAKTOP ACBiaHTIIO! NPABOCBIAOMOCTI -
uc3aMKHEHa KpuBa, QyHkuUia Akoi € PyHkuico “PaBocninoMocl:: npasosa,
npiOpUTETH PONEBANTHO CTIAKUX MPABOKYILTYPHUX € 1 € M e “:TU:OBM:C
ce?enonumuo FOMOTEHHHX KONCTAHT PYHKUIONAALHOIO i;ueiiuolf
CBITOIVISAHOIO ACTEPMiHiIMY.

3a yMOB CHHEPIETUYHUX TpaHcpopMauifi MPaBOCBIAOMOCT] NO3UTHBHMA
ACTEPMIHIIM MpaBoBHX pedaexciii e 3HuKae, a HabyBae BIANOBIAHONO HOBOTO
HeniHilHOrO 3MicTy B Horo popmanbHill, HeigeanbHilt CYTHOCTI, axku@ Oyae
3HAXOAMTHCH Y ranysi AesiautHoro npasoszificHeHHs. BHacmizok
CP.{Hep.I‘e.TH‘{HHX TpaHcHOpMAaLiit NPaBOCBIAOMOCTI 3AIACHIOETECA M e P e X i R
Bif JIHIHOIO MOJHTHBHOIO A0 HENIHIAHONO TENEONOrIYHOID PO3YMIHHA
flpllpo,[ll-lo'l' CYTHOCTi eBomoNifino inel npasa sik M e T i Il 3aKoHozasH o0l
iCTHHH 3 HWKYOTO PIBHA A0 BHILOIO.

Merononoriqno-npasoni OpiEHTHPH NONiacCMeKTHOI Tpaucpopmauii
AEBiaHTHOT TPAaBOCBIAOMOCTI K KPHTEPil HEMHIRHHX BJIACTHBOCTEH YKPaiHCHKOT
NpaBoBOi i/1e7 BeprQiKy€eMO Y MIOUMHMN APIOPUTETHOTO BUKOHAHHA aKTyanbHHX
3aBJaHb CyHMacHoi inocodii npaea, ae Ppinocodin npasa Ta npasocsiaomMocTi
YyTBOPIO€ OCHOBY IpaBoBof cucremuol meroaonoril Ta cucremHol
METO0JIONi MOCTTOTANITApHOY yKpaTHChLKOY npaBoBol cBigomocTi.

38'13KH, AKi Hanexarb cepi c TPYKTYPHOT O NpoCTOPOBOTO
rpasoOyAiBHUIITBA HOBHX NPABOBUX i paBoyCBIAOMIIEHHUX dop™m Mi3HAHHA KK
bopm npasocsizoMocCTi, BaXKO npoaHani3yBaTH y Mexax 3BH4aHOTO
NO3UTHBHOIO MPaBa TA O3HTHBHOT npapoBoi HayKH, NOGYROBAHMX 33 NOTIKOI0

nosuTHBHOTO ((PopMANBHOIO, NiHifHOr0) MHCIEHHS, WO BAKOPHCTOBYE, K

npasuno, 3acTapini METOAH i METOLOJIOTIT HayKOBHX AOCIIDKEHD.
Orifi HayKOBUX AOCHLIKEHD €

Ilna 3acTapinux MeTOAiB i METOAON : IKEHD €
HEMOMNUTMBMM ICTHHHO OLLIHHTH BUIBHO BHHMKAIOY] NPABOYCBLAOMIICH! aesiauii
Ni3HaHHA Ak xewiauii npasa, H O B i HanpsAMKH csiror}iaﬂaaamr{oro n
CBIT03aCBOIOBANEHOO 3HAHHA BIANOBIAHOI [IPAKTHKH i AOCBIXY AK HOBI Hent
H1# Hi gkepena Ta BWTOKY HOBOTO HeNiniHON0 MUCNEHHA, HOBHX WIHHOCTER

I HOBOrO CBITOBIAHOLICHHS. o . .

TaKuM YKUHOM, CaMme 33 PaXyHOK HOBHX npaBoOBHX aesiaLth n.paaocsmomocn.
Wo MawTe ciTogi cTaHaapTH Ta 1iHHOCTI, cn.po.Moxcm rc.ucpyaan.:f:n
NPOrpecusHo HOBI, MOAEPHidy1odl, 1 HTY YTHBHI nmfaaa.nbm Tekfncnuli y
PI3HMX MeTopax i METOAOAOriAX npaBOCBITOBHMIDY, AKi TOX, AK UIJIKOBHTO
HEBIaHTH, He 3MOrH 6 CTATH HOBHMH, HC 6GyAy' 1 HCACBIBHTHHMH. Y npakTH4HIA
Ulowmni aesiawuii npaaocrai,nouocwi B MO TiIbKH Ti NPOTPSCUBHUMH, o

H3IHAE
: TOBUMH
CTBOPIOIOTH HOBE NIpaBoCBiTOOAIEHHA,

Y3rOKEHE 3 JOMIHAHTHRMH CBI
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reHICRUIAMH PABOBOTO POIBUTKY (2]. Ayma€eMO, WO MORATLUIE NOC i Axenny
BACTHBOCTEH npaaocsinomoc"ri 8K napame?‘pla‘:l-‘i OYHKUIH, CNpuaTUMe
METORONOTIYHOMY ay3NayeHHIO, NEriTUMi3alil Ta nepenekTusisayjj
npaBOCBiAOMOCTI AK (hopMH ICPXKaBOTBOPCHHA T2 JICPXABH.

1. JIMHTpi€HKO 10.M. Henimina npupoaa npasoBoi CBIOMOCTI AK TENEONOTIMHA CYTHICT}
npasoBHX pcqmcmﬁ / YueHble 3aNTHUCKH TaBPHYECKOTO HALKOHANLHONO YHUBEDCHTETA WM.
B.1. Bepuanckoro, - ToM 16 (55). Nel. - dsnocodun. Counonorss. - Cumopeponons: THY im,

B.A. Bepsaackoro, 2003. - C. 70-74

2. Imurpicrko 10.M. TpasuLiiHi T HETpaAMUiAR! MoZcAi TPaBOBHX NOCTTOTANITAPHHX peduickcii
/I Yuensbie 3anucky TaspHycckoro HAUMOHAJBHOTO YHUBCDCUTETA M. B.Y. Bepuanckoro, -
Tom 15 (54). Ne2. - @unocodua. Coumonorns. - Campeponons THY im. B.U. BepHancxoro,

2002. - C. 119-125
3. Yedpawos B.A, llpasosoc CO3HAHWE KAK Pa3HOBUAHOCTD COLLHANLHOMO OTPAXKECHHUA!

Mosorpadmis. - K.: Bruta wiona, 1976. - 210 c.

Y.M.Dmitrienko :
NONLINEAR FUNCTIONAL PROPERTIES OF LEGAL CONSCIOUSNESS
The article is the first to systemize nonlincar functional properties of legal consciousness
which determine nonlinear functions of legal CONsCiousness.

T.M.Kyzymak
JAEP)KABOTBOPYA KOH LEMLUIA CTEITAHA TOMAIUIBCHKOIO

VK 342.1

Jlep«aBHO-TIPaBOBa yMKa Ha Jaxinsift Yipaisi y MixKBOEHHUHA IEPIOA Oyna
npeAcTaBicHa M'AThM3 OCHOBHUMH HanNpAMKaMH: KOHCCPBAaTHBHO-
KNepMKAIbHUM, HaUiOHANICTHIHHM, HaliOHaAbHO-XEMOKPATHYHHUM,
HapOJHULBKO COLIATICTHMHAM T JIIBOPAAMKANbHHM.

KoHcepBaTH3M, AK inefHo-noniTU4HA Tewis, cpopMYyBaBcs B [CannyuHi
Hanpukinu XIX cTONITTA. loro HOCIAMM BHCTYNIIH ApeACTaBHUKH rpeKo-
KATOJMUBKOT LIGPKOBHOT iepapXii Ta CBITCHKOT iHTeMirenuii.

OnHMM i3 NPOBiAHMX i4€0JOriB KOHCEPBATUBHOIO HanpaMKy
nepxasotopeHHs Oys C.ToMamiBCHKHA (1875-1930 pp.) - Binomuit icTOPAK,
ny6aiumct Ta moniTuunuii Aisd. B uinomy psai ceoix npaus, 30KpeMa
"Vipaiuceka icropis”, "Ilix konecamu icropii”, "JAecaTh T yKpaiHCBKOTO
MUTAHAA B Monbusi", “3a aBTOHOMilO yKpaiHChKHMX 3€Mefb MPH IMonsui”,

PycwojkaTonuubxa Hepksa Mix Cxozmom i 3axonoM" Ta iHIIHX,
C.TomawiBChkult BKIAB CBOKO TeOPif0 YKPa{HCHKOIO APKaBHOIO GyRiBHULTES-
_ Hloro xoncepeatiBHa nepKaBoTBOpUa KOHLIETILLS Bif3Hayasacs BUCOKHM
PiBHEM TEOPETHYHOIO OGIPYHTYBaHHA, OCHOBHMHA BEKTOP siKoi GyB crpaMOBaHHH
HA NOUIYK WIAXIB i OpM NoBYAOBM yKpalHCHKOT Aepkasu. SIK CrpaBeANuBo
sasuavac B.TIOTYIBHHUBKMA XepxaBoTBOpYa KoHuenuia C.TomawiBcHKOro
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NPOCAKHYTA TAKHMHU OCHOBHHUMM IAEAMA, AK: "1) KPUTHUHE CTaBNEHHR 1O
716€panbHO-AEMOKPATHYHHX 3aCal CYCNMiNbHOrO nany; 2) nu;uaqenﬂ
JOMIHYIOHO! PO/t AEPXKaBU B CyC nmwo-exouomquomy xcprm, 3) nouryxu uoau:
METO/iB OPraHi3auii AepXaBHOrO Najy i CycninLKUX BiRHOCUH" {2, z, 168].

Byny4d OJHHM 3 NPOBIXHMX ixeonoris KJEPHUKAJIbHO-KOHCEPBATHBHUX
(mepuxamsm - CYCRUIBHO-TIONITHYHHA HanpAM, WO MaE HA METi MOCHIUTH
mo3nLUT pesiirii i LiepKBY B HaNPI3HOMAHITHILUNX Chepax CyCHinbHOrO XUTTS;
KOHCEPBATH3M - MONITHYHA Te4ifl, NPEACTaBHUKM AKOT OCOGIMBY LiHHICTH
pbayas B mmumﬁnomy najk, B OCBAYECHUX TPAAMLIAMH HACTAHOBAX Ta HOPMAX
KUTTA) TOMITHYHHX Oprani3auii Toro yacy C.TomawuiBchkuii Ge3nocepentso
6pa'B KTHBHY Y4acThb y no6yaosi ykpaincekoi aepxasn. Horo aepxasHo-
OyLIBHMM1 MOMIAAM Ta 1AET AN HAC € LIHHUM ICTOPUYHUM 3200YTKOM, 0COOINBO
TENnep, ¥ Yac po3bynoBH yKpaTHChKOT AepXKaBH.

KoHcepBaTuBHa aepxaBoTBopua konuenuis C.Tomamiscbkoro Mano
suBucHA. Ha choroani BiacyTHi MoHOrpagiyHi AOCHIHKEHHSA 3 ABHOPO NNUTAHHA,
0CO6AXBO 3 MONITHYHO-TIPABOBMX MO3ULIA. BLIBINICT aBTOPIB, AKI TaK 4H
iHaKlIe TOPKAIOTbCA L€l TEMHM, MalOTh onocepeakopanuit xapakrep. Ilesrni
BKNal y po3poOky AAaHOro MNHUTAHHA BHECIH TaKi AOCHIAHHUKM AK:
B.fToTyasuuupkaid, 1.JIncak-Pyanuuskni, M.1sarynsk, T.AHTOLWIEBCEKHA,

C.lenet, M.Mockamok, M.Kapmasina, M.Craxis Ta iHLi.
MeToi0 Hauwoi pobotu € cnpoba AOCAIAUTH aAepxasoTBopyi inel

C.ToMaIiBCHKOrO, BUBYHTH CyTh, TCHACHLT PO3BHTKY T2 3umicT Horo AepkasHo-
TpaBOBOY YMKH, 3AIACHUTH aHAJI3 JAHOTO TUTAHHS T3 BUCIIOBUTH JesKi RIacHi

BUCHOBKH.

Butoku ykpaiHcsKoi JlepXKaBHOCTI Tomawisch
BoauHChKoro KHA3IBCTBA. “IcTopydHeE 3Ha4eHHsa Pomana, "cauonepxcwl i HapA

RCel PycH, - 3a3Ha4aB BYCHHHA y CBOTH "YKPaiHCBKil ICTOPII”, - BEIMICIHE. Bin
6y TROpueM nepuIoi HALIOHATBHOT yKkpaiHChkOT epXKaBH, AKOT OCHOBY Jana
TFanmausa., .. Cum criocoGoM LaBHs pychka Jepiasa posnaaci Ha J1Bi YaCTHHH,
AKi CTA/IM NiACTABOIO ZUIA BUTBOPCHHA JBOX OKPEMHX naponHoctei” [5, ¢. 2]
Ha mymxy C.TomaLliBCBKOrO, 3Ha4CHHA [anuupKo-BOJIMHCHKO! AepXkaBH
NOJMrasIo B TOMY, 10 BOHA 3aXHCTHIA Ykpaity Bift nepemlacnom [OHEBOICHHA
1 acuminsuii 3 6oxy ITonpi”, posipsaia JIHHACTHYHI i uepxoaﬂo-nomrmm
3B'A3KM 3 MOCKOBIIMHOIO | THM CaMuM fala 3Mory "YKpaTHCBKHM rmcmenam
BAPOGIATH BiacHy HAUIOHANBHO-TIONITHIHY i KyJ1bTypHY mnumm/ansmc‘rb ’
3abesnewrna noctyn saxigHOEBpONEHCHKOT KYLTYpH Ha yKpaiHCbKi 3eMIL.
"Oanum CJIOBOM, - nmcymoayaan C. TomawiBCbKHHA, - Ge3 ykpaiHCHKOT
Aepxasroct XIII i XIV B. roai nogymarH co6i cydacHy HaM HaLiOHJIBHO-
NONITHUYHY | KyLTYpHY, B43CTH A3UKOBY caMoCTiltHICTh YKpaiHu! cepell CnossH"

5, ¢.2).

xkrii ByBoauB 3 I'anuubKo-
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Vei ni igei narnu B OCHOBY cyuacHoro #omy GaueHHS nepcnekrus
BiAPOMKEHHA yxpa'l'ucwo'i ,uep;xaauocri. BoHo .3BOJJ;PUIOCB AQ ABOX OCHOBHUX
sacan; 1) pusane $opMyBanHi yxpa'l'ncsxo'f Hai(il Ha OCHOBI 3aXiAHOT KyRETYpH,
KATONMIM3MY | KOHCEpPBATH3MY, 2) HALOHAIBLHO-TEPHTOPIANILHA ABTOHOMIS sk
eran BiAOya0BH CyBepEHHOT yxpa‘l'HCbxo'l' JepxasH, B AKif KNOYOBa pons
pigrosnack CamrauHi i Tpexo-KaTonMLbKIA LepKBi.

Po3rIAaIoNH AepXKaBy AK " yKeE cKagHui, BikaMu, 260 X04 MOKOMiHAAMH,
supofJI0BaHUHA couianwo-rocnonapcsxﬂﬁ i KyAbTypHUil opranisM",
C.ToMawiBChbKHi BBaXas, WO 1A yKpaiHCbKOTO MO THHIHOIO PYXY, 3BaXal04u
BUABJIEH] B POKM HALIOHANBHO-BH3BOJILHUX SMarakb,

Ha fioro cnabkicTb i XxubH,
JepHKABHOT HE3ANEKHOCTI YKDAIHH.

nepefYacHHM € BLACTOIOBAHHA iei nosHol
HeroTOBHICTh YKPATHChKOrO CYCTILIBCTBA 110 nepAaBoTBOPUOi pOOOTH, BBAXKB
ToMaLLIiBChKHHA, Majia OH CTIOHYKATH YKPaiHChKHX MpOBiAHHKIB 10 BUCYHEHHA,
B Mepliy 4epry, HallGHAJLHOrO ineany, peanisalis Axoro jama 61 3mory

copMyBaTH TMOMITHHHO, KYJILTYPHO, eKOHOMIUHO i COLIaNbHO CBIAOMY CBOIX

JlepKaBOTBOPHHMX 3aBAAHE Hawito. "' JlepKaBHICTB, - I1CaB BiH, - TO TUIBKH (OpMa,
B AKIM HAllOHANBHI CHIH HaMKpalle MOXYThH pO3BHHYTHCS; KOJIMXK CX ¢opma
HEOCAKHA, TO Tpeba 3BEPHYTH BCi 3yCHANS HC B HanpAMi MOTOHi 32
HEOCAXHHUM, TiTbKA HAa TBOPDEHHA pealbHHX papTOCTEH EKOHOMIYHEX,
KyABTYPHUX, COLIANBHHX, MOpaNbHHUX, AKi [103BONWIHG HaM, Ko nmpuixe
CJTylHui Yac, 34aTH i HAKIIE iCIUT HALLOHANBHO-TIONITHY HOI 3iNOCTH, HK CHM
pa3oM. A ceft MOMCHT HE Gyne Hi 3aBTpa, Hi ro3aBTpa... MH A0 Jiepxkasy HE
iAroTOBaHI KYIBTYPHO, coNisIBHO f eKOHOMIYHO. BuxoauTs, 1O HaM notpibHo
4Oroch iHIIOTO HiX "AEpPXKABHOTO ineary", a ce - NiAroTyBaHHA 0 HHOTO. Tomy
T0 HAWIOHATbHA [IE/IArOT A NOBHHHAO - Ha MOIO RyMKY - BHKOPiHUTH nepeuacHuit
rinHo3 "AepkapHoCTH". OAHAM CJIOBOM, HaM noTpi6Ho miexaTH Tenep He
fepaBHMH inea, TibKA HawiOHAILHMHA i €1 ABA MOHATTA HeTOTOXHI. JJOKH MH
He GyAeMO CTPaBXHBOIO (X04 | Ge3nepiKaRHOIO) HALl€lo, OTH 3a/iBa, & HaBiTh
WIKiANKBA, PiY FAHATHCA 33 ACPAKABHUM ineanom" [3, c.4].

OTXe, BCECTOPOHHE, K7OTITKE i TpUBaJe HaLiOHaJIbHE BHXOBaHHA
YKpaiHCBhXOIO CYCTLIBCTBA MAJIO CTATH BANUTHBOKO fIepeayMOBOIO Maiiby THbOTO
REPHKABOTBOPEHHA. JhxepenoM TpaauuiiHol Bigcranocti YkpaiHH, AOCTIRHHUK
pBRAKAB "Bi3aHTIHCTBO", OCKINBKH "PAHAIEHKHICTD VkpaiHu 10 Bi3aHTIHCHKO!
LEPKBH MOKJIaJaNa TaKy TSHKKY NEPErnoty 3axiAHVM BIL1MBaM, IO BOHH 3aXOAWTH
10 HAC TUTBKY B JIy)Ke OOMexeHiM KinbkocTn i gopMi... Ceit dpaxT, noGiy ynaaxy
cxiasof Liepxsy, GyB XKepesioM KyJsTypHOT BiCTANOCTH YKPaIHCLKOTO HapoRY
10 CaMUX HOBiLKX yaciB” [6, ¢.4].

ToMalwiBCbKHIT BBaXKaB TAKOXK ACCTPYKTHBHUMH ¢axkTopamMH yxpa'fHCbKOFQ
I0AITHYHOrO KMTTA HAAMIpHY MOAITH3ALIIO MAC, WKPEHHA ¥ cycniibCTBl
Ni6epaTbHO-IEMOKPATHYHUX iaeH, AKi BedyTb A0 anapxil. HaToMicTh, Ha AYMKY
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p4EHOTO, B OCHOBY YKPa'.fHCbK_O'l’ HaLiOHaNLHOT iael chig noknacTy rpexo-
xaTosiMubKril ceiTornsay i 3ax1,nuoeonponeﬁcwy KOHCEpPBATUBHY NONITHYHY
KynbTypy, 3aCHOBaHY Ha aBTODHUTETI, Tpaauuii, Nopaaky A OprawizosanocTi
Couianhnux“xnacm 1 BBpCTB: CrocoBHO ACPXABOTBOPUOIO NOTEHUiaNy ['peko-
xaTONMUBKOT UEPKBK Tm:aammcsxuﬁ NUCaB: "I aes yHil Oprauiyno i HEPO3ALNbHO
3nyuy€Ha 3 HanpAMOM 1 JyXOM BCET ykpalHChKOT iCTOPIl, HaBiTh i3 CamMoI0
HAUIOHALHOIO 1A€€E10 Haworo Hapony" [7, ¢.3].

Baxnupoio 3acanoro Aepxxaporsopuoi koHuenuii C.Tomawiscekoro Gyna
ifed Opo Te, WO NOYaTKOBMM eTanomM OyniBHHUTBA yKPATHCHKOT AEpXKaBH Masia
CTaT¥ HaAUWIOHANBbHO-TEPUTOpia/IbHA aBTOHOMIA [ QIHYMHH, 3r0A0M NOWHPEHA
Ha BCI 3aXiIHOYKPATHCbKI 3eMti, o nepebysanu y citaai Monbii. ABToHOMis
noknnkauwa Oyna 3abe3nevyuTH npasoBi YMOBHM HAUIOHANBLHO-KYNbTYPHOIO,
AYXOBHOTO i COLiaNbHO-EKOHOMIYHOMO PO3BHTKY YKPAiHCHKOTO CyCRiNbCTBA.
BoHa Majna rpyHTYBaTHChL HA MOHApPXiYHHX Tpaguuiax [annusko-BosnHcbkol
fepikaBH, ABCTPO-Yropcbkoi MOHApPXIi i MOJBCHKOrO pecnybaixaHCbkoro
npaBiHHA, BILIHBaX [ Pexo-kaToiHUBKOT LEPKBH, 8 TAKOXK NMOMITHYHIA KyAbTYPI
YKpaiHCbKOTrO HaceneHHsa. Baipiem A oprasizauii AepXaBHO-[IONITHYHOIO
napy ranuuskoi aBTOHOMIT Mana NMOCIYXKUTH NMaplaMEHTapHa aHrnilcbka
MOHApXifi 3 WMPOKMUMH MOBHOBAXCHHAMH IPOMajl i OKpYris, OOMEKEHHAM
LEHTPaJibHOT BIIaM T4 PO3WIUPEHHAM KOMNETEHUIT MiCLIEBUX BracTeR. CTOCOBHO
BUKOHABYOT BJIajW, TO BOHA MOBHHHA Oyna HanexaTH NepxaBHiit paai,
chopmMoBaHik NpeACTABHUKAMH IPEKO-KATONKIBKOrO NyXOBCHCTBA i
rPOMafChKOCTI. 3aKOHOABYA BAAAA 30CEPEKYBANACh Y flanari NpeACTaBHNKIB
MicueBuX opraHis Bjgaau. MoHapx AK CHMBOJ ACPXaBH mir obupatucs abo
4leHaMH IepXKABHOI pajH, 60 BOOMITH CITALKOBOKO BIAA0K (2, c.159). _

Mai6yTHa ykpaiHCbka Aepikapa BHCTynaja Ak caocpululun AyyMsipat
MOHapXiyHOT BIA/H i TPEKO-KATONIKLBKOT HEPKBH. BUEHHA HE BIAKHAAB TAKOXK
Y BiaganeHii nepcriekTHBi BCTAHOB/IEHHA B ICpXaBl PCC':)’GHIMH?KO* ‘POPM_':
NPaBIiHHA, AKA, OJHAK, [IOBHHHA EBONIOLIAHHM LWIAXOM "BHPOCTH 3 MOHADXIL

[4, ¢.20].
lonoswa pons y peanizauii AepKaBOTBO

Ha nymky C. TomawiBcbkoro, TyT BHPOOHTHCA iAeoIorivHI Nl - ;
MpoGem, if MeToaH GopoTHGH, OKpEMa HALIOHANICTHYHA ICKXOAOMNA [9,¢c.13].

3a815ku cBOTH GIM3LKOCTI A0 3aXOXY, @ TAKOXK BI/IMBAM [peKo-KATONHUBKON
iepkan, Nannyuna 36eperna "ykpaiHChKU#R ayx". Y 3§'a3|cy 3 m‘m a«;ua
AOKIMKaHa GyTH NONITHHHNM B3IpUEM ANA HaceAeHHA me'uoi Yn_pmun. Npn
oMy ToMawiBCLKHA PBAXKAB 33 HEOOXiAHE, WO6 [ANHHHHA ) HaaHinpRHWHKHA,
30rN94y Ha TOAIMIHI ICTOPHYHI 0cOBNUBOCTI, ALK CBOIMK OKPCMIINH WIAXAMH

PO3BUTKY, 11y4HO HE 38'A3YIOHH OAHA OAHY (2, ¢.160].

p4HX FIaHIB BiBOARNACH [anyuuHi.
ACTABH YKPAiHCHXOU
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fx nodyaTkoBuil BapiaHT BJIACHONO aBTOHOMICTCHLKOTO Kypcy Ianuyupy
C.TomaliBCHKHi BBAKAB MONUTMBHM 3aMpOBAKCHHA 3aKOHY NP0 BOEBOACHKe
CaMOyNpaBiiRHA, NPHFHATOrO NONLCHKUM Feﬁuom 26 Bepec.m 1922 p. Llei
jakoH mepenbauaB CTBOpPEHHS ¥ .n.bBIBCbKOMy, CTaHlC.JIaBCBKOMy i
TepHOMLABCHKOMY BOCBOACTBAX CEMMUKIB AK Himnumux" opm:tm chnoncbko-f
apTOHOMIT. BOHM MK CIJIAIATHCA 3 MOJICHKOT T2 YKPAIHChLOL Kypi#. €spei i
HiMILl HE BPaxoByBaJHCh. Boegoaa KalAiNABCA NPABOM NPUITHHECHHA Al Gyap-
aK0i yXBajlM ceHiMKKa. 3aKOH 06iugB 3aNpOBAAHTH B LIKONIAX YKPaiHChKY MOBY,
CTBOPHTH YKpaTHCbKHH YHIBEPCHTET. ToMall1BChKHit BBAXKaB, 110 BBCACHHA A0ro
B {0 3MEHIWWIO 6 Hampyry MojbChKO-YKPATHCHKOrO NPOTUCTOAHHA. OnHak
[ONBCHK] BIACTI HE 3GMpanyca 3anpoBa/KyBaTH 3aKOH B XKHUTTA, BiH MaB CBOIM
FONIOBHUM 3aBAAHHAM CKOpillie 3aCNOKOITH MixHaponHi uuHHHKH [8, ¢.26, 6,
8].

Omxe, nepxaBoTeop4a koHuenuisa C. ToMawiscbKoroy CTpaTeriYHoMY It
nepea6auana 3506y TTA NPABOBMM LLIAXOM HE3AIEHHOT yKPATHCBKOT AEPXKABH 3
MOHApXIYHO-IeTEMAHCHKHM YCTpoeM. TpUBANINM €TATIOM Ha LLLXY 1O BifOya0BH
BIACHOT JIEPABHOCTI Majla CTaTH HaliOHANLHO-TEPUTOPIATLHA aBTOHOMIA
3aXiIHOYKpaTHCHKHX 3eMeNh Y cikiazi [Tonslui, sika NoKINKaHa Oysna 3a6e3neynTH
MpaBoOBi YMOBH MOCMOAAPCHKOTO, HALIOHAILHO-KYABTYPHOIO i AYXOBHOIO
PO3BMTKY YKPaiHCBKOTO Cycninbcrba. Kmouosa posib y HaliOH2JbHOMY
AEpXABOTBOPEHHI Bigsoamnacs FanwunHi i [pexo-xatonuuskiii LICPKBI.

KnepukaapHo-koHcepsaTtuBHi iaei C.TomamiBCchbkoro Jariyu B OCHOBY
NONITUYHO! RiANBHOCTI TadHMUBKMX XPMCTUAHCBKMX CYCHiJIbHHMKIB
OXUMACHTANILHOTO HANPAMKY, NMPEJCTABHUKH AKOIO CTABHAH cOOi 32 METY
3rypTYBaTH yKpaiHCbKi KOHCEPBATHBHI KONMa Ha 3acajax KaTOJHMLBKOro
KepuKanisMy, akTUBHOI 60poTEGH MPOTH KOMYHi3MY aTei3My. BoHu BUCTYHANH
TaKOK 3a MOCHICHHA KypCy Ha JlaTHHi3auiro ['pexo-kaTonuubkoi HEPKBH,
3anp<.>Ban>lcean 1enidary Tomo.

~ 31 3n00y1TAM HesanexHocTi Ykpainu B 1991 p. aktupisypanu cBOIO
i;ﬁ;::,f: N))li;;;iucsxi rIOJiiTP?‘{Hi nap"ri’l:, Cepen AKX i naprtii xpnch.chbKO'
 HANPAMKY. JIOCTIDKEHHA AIANTBHOCT] XPHCTHAHCHKO-CYCTILIBHOTO
et X . Sy, s o o gosn
' KOI'0 1al0Th 3MOTY CyYaCHHM MapTiaM XPUCTUAHCHKO"

CMijlbH . !
cy OF0 CNPAMYBaHHA BUKOPUCTOBYBATH JOCBIX CBOTX MONMEPEAHNKIB, HE
AomycxaTy iX NOMUNOK.,

1. Mockan .
e ::; i:df‘ aljl,liix‘::po:;opqa KOHLENUIA YKPATHCBKMX XPHCTHAHCHKHX cycninbHHKIB Yy
, (2000.-24.-.C 100 ' (1920 - 1939 pp.): icropuro-nonivosioriuwmt ananis // Fasuuuwa. -
TlotynbHuuex cropi i !
Lk WiB.A. Ieropia ykpaincs kol nonitonorit (Konuenuit nepwasrocti 8 ykpaiHCLKif
ICTOpUKO-toniTHUKIK Hayui), - K., 1992, - C.230
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3. [TI'sTb nucTiB Tomawiscexoro // Hosa 3opsa. - 1931. - 20 rpyasa. ~ C.12
4. Cninuenxo JI. B. OcobansocTi koncepparnsHoro Hanpamy YKPaIHCHKOT NOAITHYHOT LyMKH

nepwoi nonoBHHU XX CT.. AsToped. AucepTauii Ha 3000yTT4 Hayk n ‘
. . KaHp. -
K., 1997. - C.36. YK. CTYI. KaHA. RORIT. HayK.

5. Crepan Tomawiscbkuit Ak icropuk // Hosa 3opa. - 1931, - 20 rpyaus. - C.12.

6. Tomatnipcbxnit C. Xepeno sincranocrs Ykpainu // Hosa 3opa. - 1931, - 20 rpyass. - C.8

7. TomalwisChKHi Ak icTopuk uepksu // Hosa 3ops. - 1931. - 20 rpyzna. - C. 12, 8.

8. Tomawiscbkuh C. JIeCATs AIT ykpaiHcekoro nutanna 8 IMoasui, - JTssis, 1929. - C. 32; Monoswi

NOCTAHOBH 3aKOHY 3 26 Bepecua 1922 p. // Hosa 3opa. - 1928. - 25 Gepe3ns. - C.8; Ipo
BOEBOACHKY aBTOHOMIO // [lino. - 1922. - 8 sepecus. - C.12.

9. Tomawincskuti C. Jlecats it ywpaincsxoro nutainsa Mo, - JTesia, 1929. - C. 32.

LH . Maznoecskuii

CTAHOBJIEHHS TA PO3BUTOK IAEH [1PO ITIPABA 1 CBOBOJH
JIFOJJUHHM TA iX TAPAHTI B POCIICbKIA TEOPETHKO-
MPABOBIN CIA JUIHMHI

YIK 342.721

[Tnigsmii BHECOK y po3pobKy iniel mpo npasa i cBOGOAM JIOAMHK Ta iX rapaHTii
3po0JIeHO BUAATHUMH POCi HCbKUMHU MUCTHTEIIAMH TEOPETHKO-TIPaBOBOT JYMKH,
€3 AKMX CTBOPEHHS Ta BIOCKOHANICHHA Cy4aCHOI CHCTEMH rapauTii npas i
ce0o60n 3HaYHO oOMexuno 6 i1 moaaNsUni POIBUTOK.

Tak, 30kpema Yudepid 5.M. i3 1ibepansHo - iHAMBI yANiCTHIHUX MO3ULINA
06IpyHTOBYBaB i€l 3aXKMCTy TIpas i CBO60A HOAMHH T4 rapauTiit. Bin cBOEpPIAHO,
i Ha BiAMiHy Bia 3aXiqHOEBPOMEHCHKHX yHCHHX, TpaKTyBaB 3MICT ine#, wo

nexarh B OCHOBI npasa: "...B MPaBE BHAUT HE TONBKO MPOLYKT MPAKTHYECKOH
KOoro cyluecraonanm . HAHANTO €CTHh

MOIL3B, @ YCJOBUE HCTHHHO YEJIOBEYEC
OBO MTOKAa3bIBAET, YTO 00a ITH MOHATHA,

NpaBjia Wiy CpaBeaIMBOCTh. CaMo 310 ¢l U,
NPaso ¥ NpaBAa, MPOUCTEKAIOT H3 OHOTO xopus” [1 ,f:.70]. JionuHa, B pO3yMIKHI
Yuyepina B.M., € icroTa BUIbHA i caMe B TAaKOMY CTaHi BOHa 1TOCTA€E B CyCMLILCTRL.
BoHa 3a/IMAETHCA BLIBHOIO HABITH TOA, KOJIU 06MedKY€E CBOIO BOTIO CNLIBHOIO

BOJICIO i HIUMX, MiANOPAIKOBYIO4HCH rpoManCcbKMM o60B'a3KaM Ta MAKOPAIOIHCH

Baani. Ocoba i TyT 36epira€e ¢BOIO AIOACHKY TIARICTD Ta NpHpOAH! NpaBa.
MpHCYLIUA YENOBEKY 60KECTBEHHNA

[[3
Cso6opna copecty, cB060aa MbICIH- BOT
, HUR
OTOMb: BOT MCTOYHUK BCAKOH AYXOBHOM CHIIBI, BCAKOTO mmuenuoﬁr: i:;o::uue,
BCAKOFO pasyMHOrO YCTpOMACTBa; BOT UTO AaCT yenoBeKy 3HaHuA 6ec :

Bce aocTonneTso yenoBeka OCHOBAHO HA csoboae; Ha nci.t IHKAYTCR NPaBa
senoseueckolt nuynoctu” [1, €.83]. Ane npH oMy YHUCPIH BM o&pe:c::
CTaBUTBLCA a0 npupoAHO] cBoboAH NIOAURH. Bmua.notm. mo nigsatny "
MOACHKOT ¢B060AM € BUMOTH | HOPMH mopani, 38K4aB, p-CJIII‘IHHIzlx Ta iHw

iNCONOTIUHMX NOAOKEL b, BiH POOHTE AKIICHT HA TOMY, WO 1ti HOPMH | MONOKEHHA
HE KOHKpeTM30BaHI AOCTATHBLOIO MipOto, HE MaKOTD YiTKOrO BUIHAYECHHR IMICTY.
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Le, y CBOIO Uepry, MPH3BOAUTDH AO lX PI3HOTO PO3YMIHHA, Bi.n‘bHOI'U 38CTOCYBanky
gianosiqHO A0 YARICHb T4 11€0NOrt4HOIO -Hacrpom THX YH IHUIUX OCi6, i B3aray;
[o cBOii CyTi TaKi HOPMH HE npu3Ha4eHl 1 6e3rnocepenHLol pernaMenTayjy
rosei R MoaeiH. Came TOMY NPHpOAHE Npaso MOXXE CTaTH BUNPABAAHHAM Ta
06aaropoMKyBaHIAM [TOBeAIHKH JIIOAEH, Y TOMY YHCII 1 HACKALHUULKO.

Jitouo10 rapaHTiclo Npas i csofon Juo{mﬂn, NPUPOAHOIO MePELIKOLOIO ix
NOpYILEHHAM, AIAOBHM 3ac060M 3aXMCTY BiJl HACWIBCTBA Ta CBABILIA Yiepin
B.M. BBa)Kac MOEAHaHHA MPMPOAHOTO i no3uTuBHOIO Npasa. "B 3apaBok Teopun,
13K XKe KaK ¥ B MpaKTHke, cBo6oj1a TONILKO TOTAA CTAHOBATCA NPaBoM, korna
OHa rIPU3HAETCA 3aKOHOM" [2, ¢.302]. Came 3aKOHOM, TOMY LIIO TUJIbKH BiH Haae
iCHy1OUMM BMMOTaM Ta NnpaBuiaM HEOOXiIHY BU3HAYEHICT, 3a0€3MCHEHICTD, i
TiNIBKHM 4€PE3 3aKOH BOHH MOXYTh CTaTH PErynaTopam NOBENIHKM JIIONEH.

OTixe, MOXHA KOHCTATYBaTH, 110 Uuuepid b.M. BU3HAUA€ CHlY TIOSUTHBHOTO
NpaBa rapaHTicio MPUPOHHX NPaB i CBOOCOA JIOAHHH. [TpuuoMy CaMe Taky, Lo
BOJIOJII€ MillIl0, YHIKAJILHOIO CHNOI0 Y HOPMATHBHO-LIHHICHOMY perynopaHHi
CYCTILILHONO XKUTT, B NONEPEKEHHI HACKILIA T2 CBaBULIA.

Ik naronotwye Kpageus B.M., 10ULTBHO Y UBOMY 3B'43KY BiOMITHTH, WO
3acayroio Ypdepina b.M. € Te, 10 BiH BUCYHYB Ha nepuuni I1aH He ACpXKasy, a
ocoby. Tak, 3 IPUBOXY NPUPOAHHX i HEBIAUYXKYBAHUX NPAB NIOLUHH Yuuepin
B.M. noninge nosuiiio Kanta, skuil 3a3Hauas, 10 NPHPOIKEHUM IPAaBOM
JOZMHHE € TUTbKH OHe - cB060AA, 2 BCi iHIL paBa MICTATHCA B Ui coboaii3
Hel TIOXOAATH. AHANI3yI0MH NOMiTYHHY cBoGORY JEonuHH, Yndepin B.M. 3HaAILOB
y Hilf AKiCHY pHCY y rapaHTOBaHOCTI Nnpas i cBoGox rpomansHuHa. Tak,
OMITHYHA CBOGOAA € KEPENOoM (GOPMYBaHHA IHCTUTYTY HAPOHOBNAZAA i, AK
pe3ybTaT, HapOAOBNAANA HalyBae AKOCTI rapaHTii Mpas Ta CBOOO JOAUHH i
rpoMansnuna [3, ¢.224].

TakmM unHoM, l'yperko MM, 3a3Hauae, 110 aHaIi3 NomisAiB Yuyepiva b.M.
JO3BONAE 3pOOMTH BUCHOBOK, WO TapaHTiAMK npas i cBo6ox AOAMHA CTatoTh:
1) noniTHyHu#M cTaTyc 0COBM; 2) iHCTUTYT HApOAOBRAARA i HApPORHOIO
NpeICTaBHULTE]; 3) MEXaHI3M BIUTHBY HapPOJOBNAAAA Ha AEpKaBHY BIARY 4epes
HApOJHE NMPEACTABHUUTBO; 4) BIUIMB HAPOAHOTO NPEACTABHHUIITBEA HA PHAHATIA
Ta CTaGLIBHICTH 32KOHY; 5) aKTUBHA NMOMITHYHA MO3MLIA MOAKHH i GopMyBaHHA
aKTHBHOT MOMTUYHOI MO3MKIl CyCNinkLCTBa; 6) AIANBLHICTE HE3ANSKHOTO i
6e3xopucaunsoro cyay [4, ¢.93].

Bunathuit pocificbxult Teopetnx npasa lllepwenesuy I.®. po3pHBas
GOpMaIbHO-IOTMATIHE TPaKTyBaHNA nipasa. Pa3oM i3 TuM y HOro 10pooKy €
HOBI ML13CTH B PO3YMiHHI NPABOBOTO CTAHOBHIIA MOAMHH.
~ Hesixemnoio Bia cTanosnen s noHaTL npas i cBoGOR MOARHM, IEHTPATHHOK
ine€to, HaBKONIO AKOT opMyBanack i possusanacs GinocoPChKO-NPaBoBa TEOPI
Ulepwenesuua ID., € ines npasosoro nopsAKy Ta npasoBoi AepXaBH.
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JIOCATKYIOUH ICTOPIO CTAHORNEHy | po3BuT
ii 3 TO4KH 30PY NOWYKY ONTUMANBHIX yMOB B
qxi, Ha HOIO IYMKY, € BU3HAYaNLHUMHU B nep

O3Ha4YabHUM Y IOBEATHL moneii Yy BinHOCHHaX i3

Ky nep.x(aauocﬁ, BIH PO3rnsnap
32EMOBIIHOCUN Bl1agy i TMORMHY,

ACPXABOIO BiH Bia3Hayup
AKUA 3HalWOB cpij NposiB y

214 Ma€ KepyBaTHuch He cBaBlng
- g el M
a 3aKOHOM, OXOPOHATH IpaBa 1 R06pobyT ycix Ynenis CyCTIbCTRa; y Binuocpma)z

i3 AePKABOIO IOBHHHA BIATBOPIOBATUCE HEBIA'€MHO HaneXHa JOAMHI cBOGoa.
Lllepuffﬂequ. I. .<I>: MOTO/DKYETCR 31 CBOIMM NMONEPEAHNKAMY, WO CBOGOA
MOIMHM, 11 HEBILEMHI NpaBa CTOATh BHMILE AEPXaBHOT BNAAM i 3%aTHI cTary
IHCTPYMCHTOM 1i OOMEXEHHR Bix HacHIBCTBA Ta CBAaBLLIA. AJle BiH nopyus
MUTHHA WOAO AOCTATHOCTI GopMYBaHHA NPaBOBOT AEPKaBH AK rapaHTa npas
i cBoboa noaunu. 3 usoro npusoxy lllepmenesny I.O. HaroJoWye Ha
B32EMOBIIHOCUHAX JIOIMHH 3 AePXkaBoi0. ITOroaxyIouHCh 3 0COBNUBOIO POILTIO
paBOBOI ACPXABH Yy rapaHTii npas Ta cBOOOA JIOAMHH, BiH 3anepedye
OTOTOXXHEHHA NMPABOBOI ACPXKaBH i JEPXKaBU KOHCTHTYUIHHOI. "...CymeCcTByeT
BECHMA pPacCITpOCTPAHEHHOE MPEACTABICHHE, YTO NPABOBOE MOCYAaPCTBO TO XKe
CaMO€, 9TO NOCYAApPCTBO KOHCTUTYLIHOHHOE. ...HO 3TO COBEpLICHHO HE Tak.
[TpasoBOe rocyaapcTso ecth pobnemMa, NOCTABICHHAA TOCYAAPCTBY BPEMEHEM,
KOHCTHTYLIHOHHOE rOCyAapCTBO €CTh HaWMyMUIES, N0 BO33PEHHIO BPEMCHH,
CPeACTRO ANIK OCYILECTRISHHA 3ToH 3ana4n” [5, ¢.803). [onosriM 1% BUSHAKHA
JepKaBU NPABOBOIO UM KOHCTHTYLHHHOMO €, Ha aymKy Lllepuienesuia re.,
CNPOMOXHICTh rapaHTyBaTH MpaBoBuit mopaxox. I miew r apa:mcro;
KOHCTHTY LM HMi MOPAAOK AK CEPSAOBHUIIE, IO 3MATHE 3a6e3rneunTH rlp;uaoa:ti}l
NOPAZOK y Beix chepax B3aEMOBIAHOCHH Ta pealbHO 3aXHCTHTH JUHOLHHY

CBABLJLISI AEPXKABHOY BJIAJIM.

Ilauuii acnekT MOXHa BiIMITHTH AK BU3H
i ceo6on monunn. To6TO BHKIIOUHO KOH
3aK1ageHuH y HopMax KOHCTHTYLU, O 3AATHH anisaii i NOPO
HOIWHH, peasbHO YTBOPHTH YMOBH a1 P HOro Mpasa NOARHA. Taka
MEXaHI3M 3aXHUCTy Ta BinHOMeHH-:Tg(gg:;zmm 3aKoHY, AKHA, NO-NEPULC,
rapaHToBaKicTh 06YMOBMIOETHCA CYTHIE surrixae 3 1x cniabHof
€ NpaBoBUM OGOPMIIEHHAM BHLIOL BOTI WOL% cl:(:lonow BIACMOBLAHOCHH
BOAI | TWILKY VP M AKOPAECTLCA, no-ApY r:c, € rpa SOTO CTAROBMHILA, B3AEMHI [IPasa,
AEPAABY | NFOAMHU, BHIHAYAE OCHOBH IX Mpaso O enoB0I0 GOpMYBAHHA ;
cB06OAM Ta 0GOB's3KH; N0-TPCTE € npase

- : AHHR B
KO il Ta Mex1 BTPYH
' i i asu, cpeporo MneTent Ba CPKABH,
AIRABLHOCTI CaMOl ACpXKaBH, € NiABAIMHOIO CHCTEME npa

PHBATHE KHTTA OCOOM: no.ch-acprc‘;M i HopmaM OCHOBHOTO 3axoHy, NpAMO
- i HURT

fka NOBMHHA BianosiaaTH NpH

NiakopATHCA iM | TX BHILIA CHII.

ayasisHy CK1aJ0BY FapaHTiit npas
CTHTYRifAHUA MOPAAOK, sKn#

i CTATH rapaHTOM pas i 30601
AHTH RIAOBHA
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pOCIHCHKUX y4yeHHX HeoOXiaHO BiA3HauMTH Lnbina 1.0
.. ,
i CTh, IBH
npeAMETOM JOCHIIDKEHHA AKOTO € NpaBOCBIAOMICTE, AB e Gararorpanse, o
JOAKHY. BOHO CKIIAJIAETHCA 3 MEBHUX YaCTUH
?

RocTac paH’I‘i a8 T2 CEO0O 6. NPaBOCBIAOMIC
= i ATh MICTDb
aki y csoilt HASBHOCTI T& g3acMOALT pooO P bt THM SBHIem,

100 BiAirpae yHIiKaTbHY ponb Y za6e3nedyeHHi rapaHTI{ npas i cBOOOR NOAUKY

{6, ¢.220]. _
Posrnaaarod OLBLE

TaKe:

Cepeal [OMITHHX

[ETAJIbHO CKAAL0BI npaBoCBiIOMOCTI, TPeOa BUALIMTH

1) 3HaHHA HAPOJOM 3aKOHIB CBOET APIKABH BU3HAUAETLCA Lnpinnm LO. Bxpait
neoGxingHuM. Hapos, sxuil He 3Ha€ 3aKOHIB JEPXXaBH, Ha AYMKY BUCHOIO, BCAC
103anpaBoBe KUTTA a60 3a40BOJIbHAETHCA CaMOAIAABHAMH 1 HECTIAKHMH

3apofiKaMH Tpasa: Mo-neple, nronY, sKi He 3HAKOTDH 3aKOHiB, CBOIX Npas Ta
0BOB'13KiB, "HE B COCTOSHHMU UX OJIHOCTH, HE 3HAIOT KX TIPEAETIOB 1 OeCCIIbHbI
NpOTHB paivorarenscTea” {3, ¢.218); no-apyre, JIOAH, gKi He 3HaIOTh CBOIX
[OBHOBAXEHb, "IPOH3BOJILHO MPEBBILLIAIOT UX WJIH KE TPYCIUBO YCTYNAIOT cnie”
[3, ¢.219]; no-TpeTe, JiOaH, sKi He 3HalOTh 3a00pOH, JIETKO nopyuyroTh
axcumMmiiny [3, ¢.221];

2) BUCOKM PO3BUTOK IOPHAUMHOT HAYKH, gBaXae y4CHui, e - NepBrHHa
yMOB2 SKOCTi IPaBOCBIAOMOCTi HAPOZY. Tax, Lnsin 1.O. 3ayBaXy€: “Hapoanoe
[PaBOCO3HAHME MOXET CTOATH Ha BHICOTE TOLKO TaM, CI¢ Ha BBICOTE CTOHT
jopuandeckas Hayka" {3, c.222]. A Tam, oe IOpHCTIPYACHLLA HE € NpeAMETHOIO
i € ynepemxeroto abo, e ripue, HeUeMHa i 3arpoaaHa, TaM BUPOKYETECA
cama CeplLieBUHA ITPaBOBOI0 MUCACHHA i LIBMKO BTpauacThCA Nnoeara Jo npasa.

Takum 4MHOM, ZOCHIAKYIOUH NMPaBOCBiAOMICTS AK Taky, IO Mac€
Geamocepeane 3HaeHHA A1 GOPMYBAHHA Ta POIBHTKY FAPaHTIA NpaB i ceoon
TIOMMHK, MH MOKEMO BH3HaYMTH, WO: 1) MpaBOCBiAOMICTE € caMOCTIHHOIO 1
BArOMOIO YaCTMHOIO CHCTEMH rapaHTiii NMpas i cBo0OA MOANHHA TA rpoma.nﬂﬂﬂﬂa;
2) NpaBoCBiAOMICTh € BUTOKOM (pOpMYBaHHA rapaHTiil Mpas i caobon NOANHH,
iX pO3BUTKY Ta AKICHHX NEPETBOPEHB; 3) NpaBOCBIAOMICTD AK caMoCTiiHe ABHLIC
rapantiit npas i cBOGON JIOMMHH CKAAAAE MEBHY pHyTpimmio CTPYKTYPY
(NpasoCBiAOMiCTE HAPOTY Ta MPaBOCBIOMICTS AEPXaBH) [4, c.107].

Buxoaaum 3 npeameTa aHOMO AOCITIDKEHHA, HEOOXLHO 3BepHyTH yBary Ha
BuceitneHi Orapbosum M.IL. NUTaHHA CHIiBBIAHOLICHHA 0co6HCTO
J;:g:::c;::;:r:b""” yetpoem. To6ro un NPHUrHivy€eTHCA €BOOOAR

0ro yc1poio uu Hi? Orapbos M.I1. nuwe: “...npH OB WIHHHOM
i?zzg‘;;i:;:";‘;:;"e OfIPCACAMNA CBOEIO 11PaBa HEIABUCHMOCTH, 05&11"“":
OPOBOPHTECA 20 ammtl[?:cl’:) :uaCTu HaJ NULIOM, MOTOMY 4TO HM HCKOTM
KNACOM, NEpkaBHUM Ca » €. 108). Ocoba, Ha foro ayMKy, npyrHofnecHa BULLFT
npasa ne ' Camornaanam, 6escynaam. JlioauHa He 3a9BA€ npo ¢8o!
PeA CycninibcTBOM, TOM : . (moro

Y WO TifLKW BOHO BPATYE BIA BH
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nacuicTBa. CB06OAR | BUILHUI PO3BUTOK MOTPiGHI, IEpL 3a BCE, CYCNiALCTBY,
i cycniibCTBO, Y CBOKO YEPry, CaMO CHOPMYE B3aEMOBIAHOCHEH 3i CBOIMM
4fieHaMH, HAZaCTh 1M MEBHI YMOBH 1A peaiizauii npas i cBo6oa. PazoM i3 uum
cycninscTBO 6yAe KepyBaTH B3aEMOBIAHOCHHAMH CBOTX WICHIB Ha BH3HAYAJIbHUX
3acafax PiBHOCTI, MIATPHMYIOYM L0 PiBHICTH i BUMarawoyn 6e3yMoBHOro
BMKOHaHHA CyCcrniasHUX 000B'A3KIB,

OrapsoB M.IIL. cBoGoay oco6u B6ayac y GopMyBaHHI ZiACHO BifBHOTO
CycHiibCTBa, A€ pe3yNbTaTh Npalli Hanexarh caMuM npalisHUKaM. Buxoasuu 3
LBOTO, BIH NTOBOPHTB NPO HEOOXi AHICTH CTBOPEHHSA HAPOAHOT AEPXKABH HA 3aCajax
CaMOKEpYBaHHS.

Y cBoto yepry I'epuen O.1. po3supac ifero €AHOCTI CYCNLTLHOMO CEPEAOBHILA
0co6H, iCTOpHHIX 06CTABHH i BOMi JHOAMHY. BiH CTaBUTb MUTAHHA PO CY4acHi
rnepcnexTHBU T2 QOPMM MEPETBOPEHHA CYCMUIBHOIO i AEPKABHOTO KHTTA.
CyTHICTIO OCHOBHOr'O 3aBaaHHs HoBoi enoxu Iepuex O.1. B6a4ac y Tomy, 106
"...Ha OCHOBAHMSAX HayKH CO3HATEILHO Pa3BUBATH JIEMEHT HaLIEro OOLIMHHONO
camMoynpapieRus o nojHo# csobonwt auua” [8, c.179-180].

Pasom i3 uuM TpeGa 3asHauuty, mo lepuet O.1. B6a4as 6i1bl peanbHUM
INISXOM AOCATHEHHA PIBHOCTI BCiX WIEHIB CyCrinbCTBa ekoHOMIuHiI pedopMu.
Ha ioro xyMKy, caMe eKoHOMiuHi pe(OpMH, 3 OXHOTO GOKY, CTBOPATD PEATLHE
NiArpyHTA A1 3MiH y CyCniTBCTBI i iepXasi, a 3 HIOrO, - HE CTBOPATH CTaH
6e3snamma, He 3pyHHYIOTh AcpKkaBy, 63 AKOI CYCNinbCTBO HE MOXE
dynkuioHysary i BiguyBaTd Ce6€ 3aXHMILCHUM.

Posymitouu 3Ha4YCHHA | pOJIb ACPXKABU AN moacskoi criinsHoTH, [epueH O.1.
BiIKMAAE HaCWIBHMLIGKE 3pYHAHYBaHHA ACPXABH. Bixn nuwe: "[ocynapcrso -
$popma, yepe3 KOTOPYIO IPOXOAUT BCAKOE HeJOBEHECKOE COXHTHE,
OpMHMMaloWee 3HAYMTEbHbIE pa3Mepel. OHO MOCTOAHHO HIMEHACTCA C
0GCTOATENbCTBAMM W NPWIAKHBAETCA K NMOTPEOHOCTAM. l'ocyrapcrso Be3ze
HAaYMHAaeTCA ¢ MOAHOro MOpaGOoLICHUA UL M BE3Ae CTPEMMUTCA, nepensa
H3BECTHOE pasBUTHE, K TOTHOMY OCBOOOKACHHIO ero” [9, ¢.585-586).

TakKM UMHOM, MOXHA CKa3aTH, IO, YCBIJOMIIOIOH PHPOAHY 3ATCHKHICTD
MonuHM Bix cycninecTea i AepiasH, I'epueH O.1. po3yMi€ peanbHICTh cnosogsf
MOAUHHK, 1T 3axMineHiCTh, CAMOPO3BHTOK BUKJIIOYHO Y c*ra6mufln J.ICP)K&BI i
CYCNiAbCTBI. A JOCArHEHHA L€l METi - Yepe3 BILIMB Ha JEpKasy i CyCnubCTsO

CroHOMiyHMMHU pedopMaMH.
Iiarpumyiouun nornsaam Nepuena O.L, qepnumcacsma.ﬁ M.I‘.'cmt?pnx(yaa_s,
LiaJbHOY PIBHOCTE BCIX HACHIB

WO BupiwenHs npobaeMu IAKTTA inel €O ’ .
CycninbcTaa 3 npakTUKOIO PEaTbHONO XKUTTA s6Gauae y noOyuosi HOBHX NIABAIKH
Cycminscrsa i gepkasu, 8 came, “...KOFAa OTACABHBIC KIaCCH H3CMHbIX
PaboTHUKOB U HanumaTenell TPYAA HCUEIHYT, JAMCHUBLWIMCH OHUM K1aCCOM

Monel, kotopste GynyT paGoTHukamu # xo3acsamu Buecte” [10, c.487].
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Tpe6a 38epHyTH yBary Ha no3nuio lle;?rli'vllsmenscbxoro M.T. Bignocno
peabHOCTI Npas i c060A nroJ:Ll:le_i- B P°§°T‘ opeba napTHi B0 <I?Pafﬂm’u
npu JliopoBuKe X VI 1 Kapae X" BIH a}.{am:&ye Ta NOPIBHIOE NIAXOAM NiGepanip
i IEMOKpaTiB RO YCTPOKO HOBOTO CyCniNbCTBa, AKE 3MOLIO 6 HagaTH moauui
MOMUTMBICTb KODMCTYBATHCS CBOIMH PUPOAHMMU NPABAMAU | csobonamu. Y uin
poBoTi YepHHLueBChKuUH M.I". BUKpPHBAE anxuﬁ Oix nibepaniaMy ans peansroro
rapaHTyBaKHs Npas i ceo60a moauuu. BiH 3a3HaYaE, 150 3 TEOPETHUHOIO Goky
nibepanizM MOXKE 31aBATUCA npuaaﬁnnsum JUIA NIOAWHHK, Aka noiddasncha
LACMBOIO AOACIO MAaTEpialbHUX 3NUAHIB. A, HA HOTO JyMKY, nibepaniam
posymie csoboay moannu GopManbHO, 1O NONArac B abCTpaKTHOMY Npasi, y
0380/ Ha nanepi, y BiACYTHOCTI IOpUANYHKX 3a60pOH. 3 LBOTO NpUBOAY
Yepuuwepcbkuit M.I. 3a3nadac, o IOPHIMUHHMHA RO3BIN JUTA JIIOAUHH MAE CEHC
BHIGTIOYHO TOAI, KO Y JIOAMHY iCHYIOTh MaTepiabHi 3aCO0U KOPUCTYBATHCA
tuM fo3eonom {101

Ax miaxpecmoe Mypenxo M.M., Bce BULUEBUKIA/ICHE A3€ HAM 3MOTy CKa3aTh,
wo Uepnumenchkuii M.I. BH3HauMB ABa Ayxe LIKaBHX ¢akTopH, WO
6€3M0CePENHBO BILIMBAKOTH HA FAPAHTYBAHHA NPAB 1 CBOOOM JIOAMHHM: [10-TIEpLUE,
ANs peajisalii JIOAMHOW CBOIX Mpas i cB0OOA HENOCTATHBO iX npasosoro
3aKpiTUIEHHS i, N10-Apyre, OCHOBOIO peatizauil JOAUHOKO 1T Npas i coboa €
MatepianbHi 3aco61 K 0COGKCTI, Tak i CycninbHi Ta AepxasHi [4, c.156].

TaxuM YHHOM, Y3arajbHIOIONH PO3MAITTA BULICHABEACHUX TyMOK BILAOMHMX
POCIMCHKMX YHEHIX, MUCTUTEIB, Cil BU3HATH, 1O iX i€l po npasa i csoboam
MOIMHK AKICHO 36araTHIM CBITOBY TEOPETHKO-NPABOBY CNIANIMMHY i CTAIM

HEBI'EMHMMH CKJIAJOBUMH Y CTROPEHHI Ta PO3BUTKY CHCTEMM rapaHTii npas i
cBOOOA MOLNHY.
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FORMATION AND DEVELOPMENT OF IDEAS ABOUT RIGHTS AND FREEDOMS OF A
PERSON AND THEIR GUARANTEES IN RUSSIAN THEORETICAL-LEGAL HERITAGE
This article reveals the issue of formation and development of ideas of rights and freedoms of

a person and their guarantees in theoretical - legal heritage. It examines and analyzes the opinions
of scientist and thinkers concerning preservation of rights and freedoms of a person. It indicates
their essential, positive contribution to the creation of modern system of guarantces of rights and
freedoms of a person.
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T ROHCTHTYTUITHHITIANTA TPABA JHOINHM,
JNEPKABHE YIPABJITHHS B YKPATHI

O.B.binoysxuis, BM.Cxpunnuy YK

KOHCTHTY IUITHT 3ACAJIK CTBOPEHHA 1 ALIBHOCTY
HENUINPHEMHHEILKHX OPIAHIZALLIA

YIIK 342.726

Binomi sueni munynoro (T.T066¢, Jbx.Jloxk, X.)K.Pycco, I.Kant, I'Terens
Ta iKiWi) B OCHOBY CBOTX KOMUERLI# NOKTAAANH i4€10 CYCTIABHOIO A0rOBOpY Ak
iCTOPH4HO HAPOKEHOTO MEXAHI3MY B32EMOAIT MIX CYCNNBLCTBOM Ta ACPIKABOIO,
yepe3 AKWA AepKABi neneryBanacs YacTHHa cs8o60A rpOMansH, ix mpas i
30608'33aHb B OOMIH Ha rapauTii 3 60Ky AepxKaBH WOA0 326e3MeYeHH
CTIPABELTHBOCTI, CTAOLNBHOCTI 1| NOPAAKY.

Henianpnemunuski (Heaepxasui) opranizauii y rpoMagsHCcbKOMY
CYCMiNBLCTBI MOKIHKAHI BiAirpaBaTH HeaGMAKY poab, Y TOMY YKC/i B IUIaHI
COUiANBLHOTO 38XHCTY noaeit, 3a10BONEHHI | 3aXKCTI NMONITUMHHX, MPodeCifHuX,
PeniriiHuX npas.

CyuacHi 3axigHi CycninbcTsa, sk BBaXa€ KIacHK 3axigHoi nonironorii
P.JlapeHaopd, CToATH Ha TPHOX KMTAX: €conomic opportunity - civil society -
potlitical liberty [1], cepen axux € i rpomansHcbke cycninbereo (civil society).
Bynu nepioau ocnabneHHa rpoMaasHCbKUX IHCTUTYTIB, NPUAYUIEHHS 1X
ACPXABOIO YW MEBHUMHU OOCTaBMHAMM - Hanpuinal, y nepuiii nonosuHi XX
CT., KOJIH 3aX!AHi CYCMUIbHI MEXaHI3MH PO3NaAHANHCA NiJ BIUIMBOM CBiTOBHMX
BItH UK BOEH pexcuMis QawncTcskoro Tuny. Lle, 30Kkpema, Jajio NiACTaBy
BiIOMOMY uecbkomy mochianuxy E.lennuepy, skuit gosruit uac npawioBas B
Aumi?, Y ¢BOIH OCTaHHIM KHM3i MO3HAYUTH MEpiofx HOPMANBHOTO
$yHKUIOHYBaHHA TPOMALAHCEKOTO CyCMiIbeTBa Ha 3axoi aech "3 1945 poky"[2].
) Inean TPOMaARHCHKOTO CYCNLNBLCTBA CHOTOAHI Gitbll aKTyaNbHUHA y KpaiHax

TPETHOTO CBITY" YH B KONMMUIHIX KOMYHICTHYHHMX JepKaBax, Ae rpOMagsHCHKE
CYCTILCTBO Wie TINLKK CTBOPIOEThCA [3].

Y nanux poboTax BinsHaualoThCA OCHOBHI (yHKILIT rPOMAATHCHKOIO
Jenmera sty couuy,socsons coiaruns XU |
CBOEIO CaHKIiel0 nep,mr;iagyxyaaum FopM | WnHocTel, 1O MoTiM SKpIO®

. _ 3 YTBOPEHH:A CEPeNOBUIIA, fe GOPMYETLCS CYCHiIbHO
aKTUBHHURA 1HaMBiA [4].

Y na3 e e .
cycnmbn:‘“gx poborax Takox nalwTLCH Aediniuii rpoMagaHCLKOTO
» ODKPECAEHE KONO NUTAHE, i3 HUM 38'S3aHUX, BUALICH] HONO OCHOBHI
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CEKTOPH. Hapewrt, {loqa:re BMBYCHHS LMX CEKTOPIB, 30KpeMa, NONITHYHUX NApTii
i peniriiHUX OpraHi3aui.

Cy4achl BIEHI TAKOXK BBRXKAIOTb CyCTILIbHUMA 0rOBip OCHOBOK Po36y0BH
rpoOM2ASHCHKOO CyCMLILCTBA, @ JIOAMHY BU3HALOTE AK MOJIOBHY, Ailouy 0COBY 3i
CBOEIO CHCTEMOIO MOTPe6 Ta iHTepeciB, npas i 060s's3kis. Takoi AymMky
porpumytotbes O.JL.Borinny, B.B.Koneituukos, B.®.Cipenxo, 0O.®.CkakyH,
O.B.LLIMOTKIH 1 AeAKi 1HIWI,

Y Hayui BIACTOIOIOTHCA KOHLETILLT, 3r{/XHO 3 AKMMH [OBUHEH iCHYBATH NeBHH
GanaHC MK FPOMAJAHCHLKUM CYCRINLCTBOM i AepxaBoio (B.1.Tumowenxo,
T..KoBansuyk Ta iHui), 06rpyHTOBYIOTBCA TEHAEHUIT MOHONONI3aLil Ta
y3ypriauil AepxkaBolo rpomMaaaHcekoro cycnuinctsa (B.Cenisanos, I 1leaposa,
P.PuBkiHa Ta iHmMi) i mOcTynoBoi acuMinauii aepxasu AK NpaBosol B
rpOMaasHCbKOMY CycTiiibeTBi (A.T'pamuin, A.OnuHuoBa T2 iH1Li), popMyIoTECH
HOBI MOIMIAAM WOAC NOAANBIIOT AEMOKPaTH3aLlil CyCHLIbCTBa,

IlpoGneMy noGyaoBH rPOMaASHCLKOIO CyCHiAbCTBA H3 TEPUTOPIAX
KONMIIHBOTO COLANICTHYHOrO Tabopy BHMBYUAE YHMAIO BUEHHX (HAMpHIUIaZ,
B.M.Anapianoe, C.B.BoGposuuk, B.B.I'onosuenxo, I1.M.Pa6inosny,
€.€.3axapoB). Ale 32 HasABHOCTI 3HAYHMX TCOPETUYHUX YRBJICHD npobnema
NOGYAOBM IPOMAIAHCHKOTO CYCIILTLCTBA y 3aransHif Teopil AepXkash 1 Mpasa

e He BHPilICHA B LIJIOMY i 3AIMWAETECA XYk aKTyalbHOI.

3ragani BUwE AOCHiMKEeHHdA, 6€3nepeyHo, BHECTH BEAHKHHA BKIAR Y
TEOPETUYHI aCNEKTH JAHOTO MUTAKHA. o

V nauiti poGoTi CTaBUTHCA 32BJAHHA BHOKPCMHTH xox-tc‘rmymﬁ.m 3acaaH
CTBOPEHH i AATBHOCTI HEMiAMPHEMHHAIBKHX oprauisaui# B YkpaiHl. i

Oprani3aLlii "TpeTbOrO CEKTOPY" 0G'EAHYE TE, 1O BOKH HE cTaBATH CO0I 38
MeTy oTprMaHHst TpubyTKy 315 HOrO EpePO3NOALTY MDX cBoiMH YHaCHUKAMH.
B Vipaini, Ha xa1b, IOKU WO BiACYTHIH €XuHHA TEepMIHONOriYHUA MAXIR 20

P ’ AHATTA NOHATTR "rpomMaichbka
cTpykTyp Tperboi cdepu. Kpurhine CNpUARATE Saros
oprasizawis” MOKIUKIO A0 XHTTA LA pAA TEPMIKIB, WO MATH paxaTH

. . . - L m!o ic’rmum Cycmm ﬂsnma.
HOBi [UTA Hac i TpaxuUidHi A1 3aX1AHNX pan A,

Hi Taxi isail i bCA NO-pi3HOMY: H ’
B Ykpaini Taxi opranisauil IMCHyIOT P O onvinH, HOLCPKABHHMH,
HeNpUGYTKOBUMH, HEKOMEPUiAHHMH, HEYPAA ’ .
Y ’ - . GNAaroNiAHKMH, OpraHisalisMH
rPOMaacHLXyMHM, NMONITHYHUMH, peniritHUMH,
' MaasH. . .
TPETEOrO CexTopy T2 0G'ERHARHAMK PO 6HTH HATONOC Ha BIACYTHOCT

MouaTTa "HeacpxapHi opraHizauil pOOHT : WA JEpHZBHVM
e i ni KOB&HOCTI TPOMALCHKOr0 ob'eana

snocepearyol NIANOPE [1aI0Th iHILIATOPAMH YTBOPEHRA
Oprasam. ToGro aepanhi CTPYKTYPH ¢ 850Y WIEHAMH LHX OpraHisauif,

i HE NPUAMAIOTD pitleHb, OG0B A3KOBHX 1O BUKOHAHHA
- . LUVIOUH YHHHOTO 38KOHOAABCTBA.
Y pasi, akio ocTaHHi Ail0Th, HE NOPYLIYIOY
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e cuHoHIMIYANM € NOHATTA "yeypAAoB opréﬁbaui-l-u,. ocKiTeRy o
y CAOBHHKY fepixapa acOUIIEThEA 13 CyThicTio
TOGTO BUKOHABYOHO CUCTEMOIO B, ByKBabue
[0 KHTTA NOPSZ i3 "HEYPAAOBHMK"

Maix
nofyToBOMY oI THYHOMY
poanopano-ana;mux OpraHiB, y
BUKOPUCTAHHA paHoi GopMH MOKJIHKAN

GyTKOoBL" opradizal . |
cycniibHO JHAYUMY nianwic*rb,' He Maio4H Ha MeTi OTpYMaHHA KOMepi#itoro
npubyTKY 32 miacyMKaMH yiei AigABHOCT). l]';anuﬁ YMHHHUK MOXE PO3TAS ﬂ.m"?f
aK paXciuBHi KPHTEPIA, oCKITLKH MOXYTh ICHYBATH HeepXKaBHI OpraHi3aii,
AKi MParHyTh piAMoOBIAHO A0 CBOIO cTaTyCy MaioTk Npaso Ha OTpHMaHHs
npuGyTKy. ToMy nepiwi 183 TEPMiHK HeLOCTATHLO NOBHO Bifo6paxaroTh CyTHICHI
paCTUBOCTI 11OT0 ABHIIA.

YacTo BAKHBAFOTHCA TAKOK TepMiHH
cekTop" CycHiAbCTBA. B ocHOBi KOH

cycninpCTBa" JIEKUTD YABICHE npo Horo
CEKTOp - Li¢ IepKaBHMHA, Apyrui - KOMEPLI HHUH; TpETIi - HernpuGy TKOBHH.

KoHCTHTYLA YipaiHy 3aCTOCOBYE TepMiny "noNiTHYHI naprii", "ob'eAHanHA
rpoMaisH”, "rpomachki opranizanii” (cr.ct. 36,37, 92, 127), a TAKOX TEpPMiHH
"peniri#ini oprasisamii” (cT.35) Ta "npodeciiiHi cniaku", Aki BU3HaHI
rpoMaziChKUMH opranizauiamu (c1.36) [5]. :

l{o o3Haya€ KOKHUM 3 LUX TepMiHiB, KOHCTHTYLIA VkpaiBuM NpAMO HE
BH3HAYaE, NPO lie MOXHA 3pOOMTH BHCHOBOK, y3arajJbHHUBLIH npuBeAcHi B
KoxctuTyLii Hopmu. Hanpnioian, [TOMITHYHOIO NAPTI€I0, BHXOAAYH 3 NONOKEHD
CLCT. 36, 37, 92 € 06'eHanHA rpoMalAH YKpaiHu AiA 3aiCHEHHA H 3aXUCTY
cBOIX MpaB i cBo6OA Ta 3aJ0BOIEHHA [TOITHYHHMX, eKOHOMIYHHX, COLiaJIbHHX,
KybTypHHX i {HILMX iHTEPECIB, 32 BUHATKOM 06MeXKEHb, YCTAHOBJICHHX 32KOHOM
B iHTEpecax HALIOHANBHOI Ge3ekH Ta rPOMaICHKOT0 NOPAAKY, OXOPOHH 3A0pOB'A
HacesieHHa abo 3axuCTy npas i cBOGOA iHmMX JHonek [5]. MomiTiyHi MapTii B
Vipaini CIpHAIOTS GOPMYBAHHIO i BUPXEHHIO MONITHYHOI BOJI FpPOMalAH,
6epyTh y4acTh y Bu6Opax. UleHaMu MOJITHMHUX MapTifl MOXyTh OyTH JULIC
rpoMasnu Yikpaitu. OGMexeHHs MOAO YWIEHCTBA y TMONITMMHHMX MapTiax
ﬁ:ﬂa::i‘:::*;;;?:;l:;nxro::o .l;ortcmwuiero i 3akoHamu YkpaiHu. Y TBOpeHHA i
260 1l Axux pTift T rPOMANCEKUX opram3am.n, nporpamHl ULt
Koﬂcmwmn”o?;p::o“am Ha NiKBifauilo He3aNe)HOCTI YKpaiHu, 3MIHY
TEPUTOPIANBLHOT uinicl:l):) HACUILRHIULKIM um.n.x OM, HOpyWICHHA CyBEPSRITETY |
AepxasHoOl Bhajy, np(;r:r::;)f:s"; f:ﬁlpun il Ge3neku, HE3aKOHHE 3aXOTNUICHHA
MDKeTHI4HOY, pacosof, Pcnirinﬂogsol)or:::;e:? cn‘:::::cma’ n POSHa.mosgrmx
MIONKHY, 3N0POB'S HaCeNeHNHs, 3260 y rasia Ha npasa i CBOOCOAH
Ta TpOMaiChLKi oprauizauii H, POHAIOTLCA. OKF{IM TOIo, NOAITUYHI NapTil

€ MOXYTb MaTH BO€Hi30Banux ¢opmysans. He
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nonyixacrbcsl CTBOPCHHA t AiANbHICTD OpranizanifHux CTPYKTYD MOMITHIHMX
napTiit B OpraHax anor.{anqo'f Ta CYyAOBOi BNAAM | BUKOHABYMX Oprasax MiCLIeBOro
CaMOBPALYBaHHS, BIACHKOBMX (OPMYBAaHHIX, a TaKOX Ha AEPHKaBHUX
MANPUEMCTBAX, Y HaBYANBHUX 3aKNafax Ta iHLIMX ACPKABHUX YCTAHOBAX i
opranisauiax. 3a60poHa AiAIbHOCTI MOMITHYHUX napTif, 2K i BCiX iHmuxX
ob'eAHaHb FPOMAJITH, 3MIACHIOETBCA JMIUE B CYLOBOMY MOPAAKY.

Bipnosiado 1o 3akony Ykpaiuu "[1po 06'cananHs rpomagan” o6'eananHIM
rpoMaffH € A0OPOBiAbHE rpoMajiCchke (POPMYBaHHA, CTBOPEHE HA OCHOBI
€AHOCTI iHTEPECiB 1A crinbHOT peanizauii rppoMaasHaMu cBoix npas i ceobon
[6].

Buxoifuy 3 KOHCTUTYLIAHMX HOPM, NOHATTA "06'cAHaHHA rpOMaIAH" €
POAOBUM, HOro BHAAMM € MOHATTA "nojiTH4Hi naptii” i "rpoMazchbki
oprasizauii”.

IMonitTuuni naprtii 8 Ykpaisi cnpusioTs GOPMYBaHHIO 1 BUPAKEHHIO
NOSiTHYHOT BOMi rpoMazsH, GepyTh yuacTs y Bubopax. UneHamu MONTITHYHKRX
napTiit MOXyTh OyTH JIHLIE rpoMaaaHy YKpaiHH. OOMeXeHHS WO0A0 WICHCTBA
Y NOJiTHYHMX NAPTifX BCTAHOBMIOIOTHCA BUKMIOYHO KOHCTHTYLI€IO i 3aKOHAMH
Ykpainu. i

3riano 3i crarreio 2 3akonry Ykpainu "Ilpo o6'c¢aHaHHA rPOMaMH_
MOMITUYHOIO MNapTi€lo € 00'€AHAHHA TPOMAALH - MPUXHUILHUKIB MEBHOI
3arajibHOHAWIOHANBHOT IPOrPAMH CYCIILTBHOIO PO3BHTKY, AKi MaIoTh FOI0BHOIO
METOIO Y4aCTh y BUpOO/IeHHI AepXKaBHOT MOMITHKH, GOpMYBaKHI OpraHis BJIaIH,
MiCLIGBOTO T2 PerioHaNBbHOrO CaMOBPAZYBaHHA 1 NMPEACTABHAUTEO B IX cknau
161 -  1110Bi i * 3aKoHYy, €

[poMazchKoK0 OpraHisaliero, BIANOBIAHO 10 CTaTTi 3 ULOTO o
06'e/1HAHIA rPOMAAH /IR 33ZIOBOJIEHHs TA 3AXHCTY CBOIX 33KOHHHX °°mmm o
€KOHOMiYHUX, TBOPHMX, BiKOBHX, HALIOHATLHO-KY/IBTYPHHX, CROPTH

iHWHX cnineHuX iHTepecis [6]. & VkpaiHH BIAHOCHTS 1O
[podecifini cninku crarrs 36 KoncTuTylll Kp OBAHKA
i i3aL 0ONHBOCTI TPaBOBOTO pEryuion
pisHOBMIY rpomanchkux opraHizaLif. OC Vepatin "T1po MPOQCALTKH”
RiANLHOCT] NpO¢CMIoK BU3HAYAIOTECA 3akoHOM YKpa

7 THTY Uil YKpaiHK
1H{oa0 nosATTR "penirinni oprauizauil”, T0 FT”“;K”iﬁ?’;‘:ﬂ:zemcm i
rOBOPUTHL TiNbKkH T, WO PeNirifHi opranizauil 8 Ykpa

Y ) iCTi irifHi 13auii” Aa€ThCA
pY 3ax<[>u]i Ykpaiun "[1po cpofoay COBICTI TR penirinyl opraxizaun’

irifini i3auii B Ykpaini
iri ] iaauii. Peairifinl opras '
BU3HayeHHa pesirifinol opraHidailil. - o ineath
YTBOPIOIOTHCS 2 METOHO 3a40BOJICHHA pemrmuux"n.orpeG 'rp:(;aéﬂi Hc?mm o
i Nowmpropary sipy i AiFOTH BiaANOBiAHO RO CBOE] iepapxi4
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CTPYKTYpH, 06HpatoTh, NpU3HAYAIOTh 1 3aMiHIOIOTH EPCOHAN 3TIRHO 13 CBOIMM
3

cTaTtyTamMH (NIONOKCHHAMH). B o |

PeniriunMi OpraHizallisMy B YkpaiHi € pe-mrmm rpoMaze, ynpasatinkia :
LUECHTPH, MOHACTHpi, penirifHi 6paTcTBa, MiCIOHEPCbKI TOBApHUCTBA (micii),
AyXOBHi HaByailbHI 32KJIalH, 2 TakoX 06'€AHaHHS, WO CKAANAIOTHCA 3
pRile3a3HaYeHUX peniriHuX opranizauiii. Peniridni o6'eAHaHHs

NpEACTARNIAIOTHCA CBOIMH LICHTpaMH (ynpasainuamu) [8].

HesparxalouHt Ha TeBHy TEPMiHONOTIUHY PO3BIXHICTb, OpraHisamii, mo
BIIHOCATBCA AO TPETHONO CEKTOpa, MAOTh peski cninbHi PUCH 1 3AIACHIONTS
CBOIO LisTLHICTh HA TAKMX 3arajlbHUX KOHCTHTYLUAHMX NPUHIMIAX:

1. Mpunuun ceofonu 00'€AHAHHA. KoHcTuTyLis YKpaiHi Ja€ NpaBo CBOIM
rpoMaisHaM Ha cBOGOY 06'eMaHHS Yy MOJITMYHI Naptii Ta rpOMAAChKI
opranisauii A1 3AifcHeH A @ 3aXMCTy CBOIX Mpas i CBOGOA Ta 3aA0BOJICHIA
NOMITHYHUX, eKOHOMIYHUX, COLANBHUX, KYIbTYPHHX # IHLIMX intepecis (CT.
36).

2. Tlpunuwmn aobposinsuocti. OpraHizanis 3aCHOBYETECS HA ocHoBi 706poi
BOM OCI6 UM 0COBH, 1O BUCTYTIAE 3aCHOBHHKOM. BcTyn B opraHisauito Gyab-
KOTO 3 Y4aCHHKIB 3AICHIOETbCA Ha OCHOBI HenpuMyuIeHoi Horo Bosi. byab-
KU1 UeH Opranisauii Mae npaso Ha BUXix i3 Hei. KoHCTUTylis YKpaiHH BKas3ye,
1O HIKOTO HE MOXKHA NMPUMYCHTH A0 BCTyny B OyAb-sike 00'€AHaHHA rpOMaiH
4¥ OOMEKHTH Y MPABAX 32 HANEHKHICTh YH HEHANIEKHICT O NOJNITHIHHMX NapTil
abo rpomMancLKux opraHisauii (cT. 36).

3. ﬂpljmuun HeMiANOPAAKyBaHHA Biaji. OpraHizanii TPETLOrO CEKTOpa HE
3aCHOBaHI B1aA010 i He nepeGyBaloTh B 11 YIIPaBIiHHI YH Ml KOHTPOJIEM.

4. Mpurimn CaMOBPSXyBaHHA. KepiBHuutBO Oprasizauicio 34iHCHIOETECS
il yqacHMKaMH BiANOBIAHO A0 il CTAaTyTHUX (YCTAHOBYMX) JOKYMEHTIB.

.5. [IpuHoyMn pisHonpasHOCTI. YCi YneHH opraHisauii MaloTh piBHI NMpasa.
R{pmg TOrO, AK CKa3aHo y ¢T.36 KoHcTHTYLIT YKpaihy, Bci 06’eaHaHHA rpoMaiiH
PIBHI Nepes 3aKOHOM.

Bmi.a?:::;u:; zjzzzzzzzioiix;muicn opraxi3zauii 3414CHIOETECA B MEXaX,
. YCTAHOBYHMH ROKYMEHTaMHA. BHK/IIOYHO
12';‘;;?‘::{1“}5(32?;111?%:? 3acazmg YTBOPEHHA i ,ninnmoi:ri MONITHYHHX
BiATFoor o' mm.(cr. 2 Koncruryuii Ykpainu). 3a6opoHa
AHAHb TPOMAAH 3MIACHIOETHCA JIMIIE B CYAOBOMY MOPRAKY
(c1.37).

3361;,g::’2::::;’::;°2°"3“6?9)" Hanpamkis cBoei Aisasnocti. B Yipaini
rpomMaacekmx opraui3apumﬂx 1 JIANBHICTD TAKUX qomruqnux napnﬁ! T8
NiKBiAALI0 Hﬂancmuo’ {'PorpaM’Ha MCTB. ado Al AKUX cnpsMoOBaHI Ha
HACHUbHU LK UM mnaxo:n Ykpaluu, 3Miny KOHCTHTYUWiAHOrO ARy
» MOPYWEHHA CyBepeHiTeTY i TepuTOpiansHoi
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UiNICHOCTI AEPXaBy, NiAPMB 1T Oe3nexu, HE3aKOHHE 3aXOIUICHHS AEpXasHOT
BIAIH, IPONAraHIy BIAHH, HACHILCTBA, HA PO3NANOBAHHA MIXETHIYHOT, pacosoi,
peniriiHOl BOPOXHeYi, NOCAraHHA HA NpaBa i CBOGOAH JIHOAUHM, 3A0pOB'A
HacesieHHa (CT.37 Kouctutyuii Vipaiuu). Kpim toro, moniruuni naprii ta
rpOMaACHKI OPraHi3aLli HE MOXYTb MaTH BOEHI30BaHUX GOPMYBaHb.

8. Ipusuun aenaptusauii. Bianosiato no ¢1.37 Koncruryuii Ykpainu He
IOTYCKAETbCA CTBOPCHHA | AIANBHICTh OpraHi3aliifHuX CTPYKTYP NOAITHIRHX
napriii B OpraHax BUKOHABYOI Ta CyNOBOT RIaAM i BAKOHABYMX opraHax MiCHEBOIo
CaMOBpAAYBAHHA, BIHCbKOBUX QOPMYBAHHAX, a4 TAKOXK Ha HEPKABHUX

DIANPHEMCTBAX, Y HABYANBHMX 3aK1ajax Ta iHWHX AEPXKaBHUX YCTaHOBAX i
oprafizawisax.
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8. 3akoH Ykpaiuu "IIpo ceofoay coBiCTi Ta peniriftni opraHizauii”

Skrypnychuk V.M., Bilotsky S.V.
CONSTITUTIONAL LEGAL BASES OF FOUNDATION AND ACTIVITY OF NON-
ENTREPRENEURIAL ORGANIZATIONS
Constitution of Ukraine and other laws envisage possibility of formation of the third sector
organizations, guaranteeing to the citizens freedom of association in political parties and public

organizations.
Constitutional legal bases of foundation and activity of non-cntrepreneurial organizations are

tesearched in this article.,
B.b.Kosansuyx

PO CMIBBIJHOIIEHHSA JEP)KABHOI BIIAJIU TA IIPABA B
KOHTEKCTI OCHOBHHUX TEOPINA TPABOPO3YMIHHA

VIIK 342.5

o neppunne npaso uu aepxasa? AGo iHIIMMH CIOBAMH: IPABO BH3HAYAE
ob'eM Ta Mexi mepxaBHOT RIamH, YM HABMAKH - il NPaBa BUSHAYAIOTHCA TA
o8yMoBmoioThCa BOMIErO AepkaBHOT Biagn? L{e Te MUTaHHA, AKE € MPEAMETOM
AnCKyciit npeacTaBHMKIB PI3HUX MPABOBUX TeOpiH BIPOAOBXK HaraTboX CTONITH.
He nuBnsunce na scio NPOCTOTY LHOrO MUTAHHA BOHO 3AJIMILAETHCA OAHUM 3
HalicknanHinux B cydacHiif Hayui npo npaeo Ta aepxasy. He Baawouucs no
A¢TansHoro pO3rNAAy NMOHATIAHOro amapary npasa Ta ACpPXaBHOI BJIA.H,
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oKpeMHX aCIIEKTaX fx CriBBIAHOLUICHHA B rcorf'rexcri OCHOBHuY

syMiHHA, 1O ppacye i € MeTOo10 JaHOr0 A0C.TUDKEHHS.

payeHoi MeTH BUMArae BUKOHAHHS HACTYITHHUX 3aBaauk:
e7lCTABHUKIB TO3UTHUBICTCLKUX Tq

y nigxonax fp KiB
#f CTOCOBHO npoﬁnelvm CMIBBIAHOLUEHHS JCPXKaBHO]

3yIMHAMOCD Ha
reopiit NpaBopo
Peasni3allig 3a3 ‘
pxazaTHHa BiAMIHHOCTY
Heno3UTUBICTCHKUX TEOP] . :
Biaau Ta MpaBa; NPOCTEHHUTH icTOp4HY CBOHIOH{I.O aka Bl}_zﬁyna(.m B NOMAZax
i# B HANPAMKY A0 iX 30IWKEHHA | BUPOOIeHHs

npeAcTaBHMKiB LMX /IBOX TEOP1 :
okpeMHX CIIIBHHX (o3MLif mwono B3aeMouil Biaay 1 Mpasa, cbOpMyoBaTy
OKpeMi TBEp/DKEHHA AKI MOXKHA BBAKATH CIIUIBHUMH AK JUIS [TO3KTHBICTIB, Tak

{ 118 iX OOHEHTIB, KOXKHE 3 AKHAX Ma€ B3acMOJOIOBHIOIOUUHA Xapakrep.
CyuacHa npaBoBa Teopis 3Ha€ /jsa OCHOBHHX, MPOTIIECKHHX OLHUH OLHOMY,
fiaxoau 4o BUpilteHHA npodaeMu CHiBBiAHOLIEHHSA AEPKaBHOT BJIaJy Ta [paga
- IO3UTHBICTCHKHY Ta HEMO3UTUBICTCHKHME b0 npupoAHbONpaBoBUi. KoxeH 3
Hyx 6a3yeThCA Ha BIACHOMY PO3YMiHHI IIPHPOAM NpaBa Ta BJia/in.
BiamoBixHO X0 NMEPUWIOro, OCHOBOMONOXKHUKAMH AKOT0 MO-fpasy
BBAXAIOTHCA BiIOMMH aHDiHchkui npaBo3Hasewn JxoH OCTiH Ta aBCTpiACHKHi
TEOpETHK AepXaBu Ta npasa 'anc Kens3eH, HenoTpiGHO 3a1aBaTUCA MUTaHHAM
Npo NPUMOPITETHICTL MpaBa YU AEpHKABU, OCKUILKH BOHM € TOTOXHHUMH
noaTTamu. s Kenviena aepxana iCHy€ NOCTINBKH, IIOCKiILKH BOHA BUpaxac
cebe B 3aKoHI - HE AK CYCIILIBLHA CHJIA, HE AK CTPYKTYpPa, IO ICTOPHIHO CKIaNIAcs,
a K MOPOMKEHHA i CyKyNHICTb ii 3akoHiB. OCKinbKM A MO3UTHBIZMY €
XapaKTepHUM OTOTOXHEHHs MPapa Ta 3aKOHY TO €AMHUM JKEPEIOM Npasa €
;[ep)xana, BIUKE JMIE BOKa BOJIOA1i€ MOHONOJIbHAM NPaBOM Ha 3aKOHOTBOPEHHA.
Ae?)::;aaaﬂ;( :((:MI:I};:(:; fmlﬁf:moroqe: HOPMOTBOPHY AIANBHICTH, @ MpaBo - L€
I npaso, i nepmanami’oﬁ??i? lm']om'uﬁocﬁ 13 BCTAHOBJICHHMH HOpMaMH.
, .
ﬂepg?fninbﬂumu (6,c.310]. APISHAIOTECA ONMH BIR OAHOTO, 87E €
1AT0B1 :
npaBosa. H:’:.?r:x(:ﬂ?:i; :;fo:illfi 23:‘:51@ Acprapa a priori po3rnana€ersca AK
fipaBoBui xapaxTep i ¢ oGon'naon; ATUBIC aKCTH BOHA npuiiMac pOHM WA
PO3yMinHi npasosa A¢pxaBa Hi yy o ANA BUKOHAHHA. .y nos,m"BHOM,y
OCKUILKM npaBa Ta €BoGoau moau M HE BiapizHaeTbca Big MmoJiueAchKOL
ﬂogy'ri npobnema cnim;izmoui1 HH He € 060B'A3KOBOIO O3HAKOIO AEPHKAaBH.
BUPIWYeTHCH, a pocTo 3niMaet SHHA Npaa Ta AepkasHOl Baaau TyT HE
THuwntt ninxin 6asyersey o bCH 13 OGrOBOHHS AK Taka WO HE Ma€ IMICTY.
TeOpii NpupoaHBOro npaBopo3yMinnA, Axa 66p

CBOT BUTOKH
LIC B riorns .
: AAax MHCJTHTCI"B AHTHYNOY u“Bi.ﬂ i3aui'1‘ i (popM)/CTbc" B

MilicHY pauioss :

Ipowis, Benenua;lr:'g @!{ucn'{"o Anwe 8 Hoaut vac 3asasxu pinocodii Iyr

¢popmymiopas aym 110K, Tomaca ['o6ca, JUxona Jloxa. Ocranniii, 30KpeM8,

#20y8ac npupoi ?;,:5: 76110 3 MomenTy cgoro uapon>;cenm KOKHA JHOHH
" fPaBo Ha xcurrs, npaso Ha BAACHICTbL Ta Npaso Ha
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PXKaBU € TUM Oinbim

_ . HOBI 106poBinsHOro
[OroBOPY MK YJI€HAMM CYCHIBCTEA.

Take BUpIUEHHA NPoONeMM CHiBBIAHOWEHHS npaBa Ta NEpXaBHOT BiaH
TaKOX He MO30aBNCHE CyTTEBHX HEAOMiKiB. AGCOMOTHA ineanizauis npasa
no36aBAAE HOro MOIUTUBHOTO 3MICTY, AKOTO BOHO HabyBae B npoueci CYCRLIBHO-
ICTOPH4HOTO POBHTKY. Te3a npo Te, 1o paBo Moxe iCHyBaTH mo3a JEPIKABOIO
NPaKTHYHO HIBEJIOE POJIb AEPIKABHOI BIAIH - TOTO MONITHIHOIO OPrany AKHM
3a CBOCIO MPUPOLOI0 NOKJIMKAHMA HaJaBaTH NPaBy 3arajibHOOGOB'A3KOBOTO
XapaKTepy 4Yepe3 CHCTEMY NPAaBOOXOPOHHHMX YCTAHOB, Ta iHIUMX ACpiKaBHUX
OpraHiB, AKi HAJLNEHI BiANOBI AHUMH NOBHOBAXKECHHAMH.,

Bripogosx XIX-XX ¢T. MiXk HayKOBLAMM He BLLyXaI{ AHCKYCIi 3 IpUBOTY
npoGieMH CIiBBiAHOLICHHS MPaBa Ta ASPKABHOI BNafH, AKi MOPOAWIH LLTY
HU3KY HOBMX KOHLIEMUI# ILOAO CYTHOCTI MpaBa Ta Aep)kaBH, KOXKHA 3 AKHX
npuopiteTHMM A ceGe BBakana abo NPHHUMI BEPXOBCHCTBA Npasa abo
MPUHUMIT 3aKkOHHOCTI. OfHaK, BCA Ui AMCKycia Gyna crpiMOBaHa Ha MOWIyk
KOMOPOMiCy MiX KIaCHYHOX NPHUPOAHLONPABOBOIO Ta MO3HTHBICTCHKOIO
Teopieio. o )

Tax mpuXUIbHHKH npnponubonpaaoso‘f Teopii 3AiCHIOBANH CBifi HayKOBHH
MOLIYK B HAMPAMKY XO TEOPii MOSHTHBHOTO NPaBa, OGIPYHTOBYIOH TE3y PO
Te, IO MPUPOJHE NpaBo MOTPeGye CBOTO MOSUTHBYBAHHA y BHIJAAI 3KOHY.
ONHaK MO3MTUBHUH 3aKOH MOXE MATH HEMPaBoBHH XapaKTep, TaK CaMo AK 1
MONITHYH] piteHHA BIa1H, AKLO OyXyTh MOPYLIYBATHCA (yHRAMEHTAAbH] n::z
Ta cBoGoay moauHn. Ha fepxaBy, BiIacHe, NOKIAfacTLes $yHKuA Hal

i B TOH 4ac AK IIPaBO BHUKOHYE
fpasy HOro peanbHOro, MPaKTHIHOTO 3MICTY, v MeKEX
dyHxuiro meriTuManii (y3aKOHEHHs) BNaH, AXIIO °°Ta"*:_'wn gam —axi
icHy1049010 npasa. To6TO MPaBo HAlae BT IeriTHMHOTIO XapakTepy.

63

 Himeuauni 1. Kant 18 B.goK 6onbnjl,i6epanbuo-npanoso'l' AYMKH UBOTO
10 A .
Tea ocrannsoro crana KIaCHIHOIO A1 10 cBOGOAA CaMa 10 COBi

nepiomy. "INpaso Ha cBOGORY NOAArAc came . wi AN4 TOTO, WG 3podHTH
ABNAETHCA MpaBoM. OCKLIbKH, -.. ceo6oaa AaHa oauH! A ’

o M. HIXTO HE MOXE Ha 32KOHHUX
(i migkopetma 3akoHy ROCTOMHMM JOXBANH, N
anizanii ¢soro
nigcrasax nosz6asuTy ii TiEl CHIM, WO BOHA OTPUMAN3, o pex iM al:c 3apagu
MOpPanbsHOro MOKINKaHHA, HIXTO HE MOXC OOMENKHTH L0 CHUITY, KD P
]
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bOr0 3aKOHY. TRKMM YAHOM, ¥ Tiit Mipi, B AKili 3aKOHHa Bnafa Mac paso

CIPaBXKH !
p cpobofa Ma€ Npaso BHMAraTH BIA BA2MH A0ka3ip ff

Ha ceoboay JOANHA,
neritumuocti” [2,C. 570-571]. . o
B nepuwiit nonosuni XIX cT. BUPIICHHA npoG/ieMH CiTiBBIAHOWERHA npagy

Ta Aepxasu Oyno 3aMpONOHOBAHO npeACTaBHUKAMK TEOPII PaBOBOI Aepikany,

BUHMKHEHHS AKOI NNOB'A3YIOTH 3 IMCHAMH BIAOMHX HIMELILKHMX TeopeTnKiB npasa
ra nepxasy K.BesbkepoM, A.MioncpoM, P.MOJIC:VI. Hana TEOpIA 3Hafiuna
6araThOX NPUXWILHUKIB Cepel POCIACEKMX Ta YKPAIHCHKHX ¢inocodis npasa
Hanpukinui XIX nouarky XX cr. Han6insu BixoMumHu 3 HUX € B.Unyepin,
C.Komnapescokui, [1.1OpKeBnd. OcTaHHi# 30KpeMa HaMarapcs IPUMHPHUTH Mix
c0o00I0 NPUPOJHE Ta MO3UTUBHE MPABO, 110 HA #1010 yMKY MOXJIHBO 31HCHUTH
nALe B CEpefMHi NpaBoBOi AEpKaBHU, Ha AKY BJIACHC NOKIIANAECTLCA 3AB/dHHA
3aXHCTy npaea. Hessaxaiouu HA Te, WO AK Take¢ NPUPOAHE NPABO HE €
matepiansHo 3adikcoBaHMM y BHIISAL 3aKOHY, 3a3Hauae IOpkesud, MU He
MOBUHHI POGUTH BUCHOBOK, 10 HOro He icHye. DaxTHYHO NPHUPOIAHE MpaBo €
IDKEPENOM TNO3UTBHOIO, OCKINBKY AKOH HE ICHYBaJO €T MPMPOAHLOrO Mpaga,
TO HIKONH 6 He BUHUKIIO CaMuX 3aKoHiB [12, ¢.170-173]. OaHak y uinoMy paai
BUDAAKIB MM CTHKAEMOCH 3 THM, LIO BHTOKM 3 UbOI0O /DKEpEna BHABIAIOTHCA
BiAMiHHMMH Bia HbOro. To6TO 3aCHOBaHI Ha MPUPOAHLOMY NPaBi 3aKOHHU HE €
npasosuMu. 1l{o € npuuyuHOKW Takoi cutyauii? Beboro Ha mymky IOpkesu4a
TaKUX NMpu4uH asi. [To-nepiue, 3aKOH MOXe BTPAaTUTH MPaBOBHUHA 3MICT, AKIIO
BiH He Oyae 3aranbHOOOOB'A3KOBUM. Y UBOMY CEHCI 4acTO TPAIUIAETHCA Tak,
O, BMIIIY}0ouy HOpPMaTHBHI MPUNMCH LIOAO NPOMAlsfH, 32KOH He nepeabavac
TaKUX XE¢ HOPM HLIOAO ACPAABHOI BRaid. Y pe3yasraTi 4Oro AiA 3aKOHy He
MOLIMPIOETHCA HAa OPTaHH BIIaM i i€ AA€ 3MOTY pO3IIAJATH 3aKOH HE AK HOPMY
CNPAaBEANIMBOCTI, 3 BUHATKOBO SK IHCTPYMEHT BOJNO/IAPIOBAHHSA Ta peanizauil
Brany. [To-apyre, 3axoH BrpayaTHMe CBil 3B'A30K i3 MPaBOM, AKILO BiH CBiIOMO
MPUAMATHMETHCA AK TaKMH, IO LUIAXOM OOMEXEHHA fpas i cBOGOAH ORHMX
CNpUATUME 36LIBIICHHIO NPaB i CBOGOA iHIUMX. SIK y mepiIoMy Tak i y ApyroMy
B“ﬂa{lky MH Ma€MO Cnpasy 3 HEMPABOBON) AEPXaBOlO, OCKiILKH BOHa ado
iiiz;:gzryemﬁ::(iom MOJOXKEHHA AOMiHyBaHHA Hal npasom, abo
npans, MO3UTHBHE MPABO 3 METOK OOMEKEHHA IMPHPOAHLOTO
npa.:::;:;u:::, :::P?OBB);‘;?H“M niﬁep&gbuo-npaaoso‘f Teopii, & TaKoX reopii'
"MIHIMaabHOT fepxasu” (‘;’Z-HCT&HO ni0epTapHe MIPaBOPOIYMIHHA T2 TeopIt
T1.gow Minec,  bon l‘a.c oo lo{aononozkuuxau.n JlchpTapu;M)f BBAXKAOTHCR
, , » P.Ho3uk. Choroani 1A xoHtenuin 3Hafua CBOE
BLAOOPAKEHHA B HAYKOBMX (IDALAX POCIRCHKMX TEOPETHKIB aBH -

B.Hepcecanua ta B.YersepHina, € gui P n pana Ta depr
THM, 190 n ) - CAHICTL npaBa Ta AEPXABH BOHH ITOACHIOOTE
PaBO 1 AePKaBa - CyTh YOCOGAEHHA NPHHUMIY GOPMANBLHOT PIBHOCTI
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o o s e s popua i
dopma Brpasy cBo6oau. Sk 3a3zHauae ‘!e;ae . R - HopMaTHBHa

i . PHIH, nep>xaBHa Bjaja - ue Taka
ny6:119Ha MOMITUYHA BlaZa, AKa BBCACKA B NPABOBI paMKH, B Tii uu iHwiif mipi
oﬁr.wex(ena cBOSOACIO rpoMansH (minpannx), yyacuukis AEPXKABHO~IPABOBOIO
cninkyBaHHa [11, ¢.106]. 1le Takuif mMexauism MONITHYHOTO MaHyBaHHA,
MpUMYIIEHHA ax .Ilo OpraHi3oBaHOI0 HacuiabCTBa, Akull Tak Yyu iHakiue
OnoCepeIxOBaHHi t npubopkanmit MpaBoM, AiI04Hif HE JOBLIbLHO, 2 BiANOBiZHO
#o npasa. Jlanexo He KoxHa ACPKaBa MOXKE Ha3MBATHUCH IPABOBOK) JAEPXaBoKO.
Ane Gynb-Ka NepXkaBa Ha3UBAETLCA AEPIKABOIO [TOCTLNLKH, IOCKLNBKH BIAJA B
Hill xoua 6 MiHiManbHO O6MesxeHa, 38'a3ana npaBaMH, MiHiMaabHOIO
HEBII'€EMHOIO CBOGOA0IO MiZBIa HHX.

Ans nmocninopuukis ine#t Ocrina Ta Kensiena XapaxkTepHuil Bigxix Bia
KpalHbOro MO3UTHBI3MY. SICKpaBMM NpUKIaZOM Takol eBOMOUII MOXIe
CTYFyBaTH KOHUEMHIA NpO Jepxasy Ta NpaBo BiAOMOIO HIMELBHLKOIO BYEHOIO
I'Panbpyxa, skuil HanpUKiHUi CBOFO XUTTA KOHKPETH3YBAB IOHATTA
"aMOpasipHHUX 3aKOHIB" i OYaB 3anepedyBaTH 0GOB'A3KOBICTb TAKHX 32KOHIB
ana cypais [9, €.228-237], a taxox aarieus I Xapt, Ha ZyMKy saxoro B Gyas-
AKi# CHCTEMi MO3UTUBHOIO NpaBa MOXHA BUABMTH "MiHIManbHUN 3MicT
npupoaHsoro npasa”[10, ¢.191}]. Be3 Takoro 3MicTy 3aKOHH HE MOITIN O CIIpHATH
MIHIMaJIbHIN METI BIXKMBaHHSA, AKY JNOAM HEPECIiAYIOTh, 00'€AHYIOUHCH OAMH 3
ONHUM Yy Aepxkasy, 3a foro BiacyTHoCTi nigsiagHi He manm 6 niacrasu
EOBPOBINBHO MM AKOPATHCA HAK23aM AEPXKABHOT BIA/H 1 L€ HEraTHBHO BILTMHYIO
6 Ha 1i aBTOpHMTET.

OnuuM i3 HalGLIBI ACKPABUX NPEACTABHUKIB IOPHAMYHOIO NOZUTHBIIMY
Kinua XIX cr. € HiMeupkuit npasosHaBeus P.dou Iepuur. BiH BBaxaeTsCa
3aCHOBHMKOM WiHHICHO-nparMaTHYHol Teopii nmpasa. Ha ioro riuboke
NCpekoHaHHA "pepxaBa € €AMHAM DKEPEJIOM npaea" [5, ¢.238]. Hepxaea,
Hallilena MOHOMONLHMM NPABOM Ha MpMMYC i B TOM CaMMA 4ac ABNAETHCA
€IuHUM TBOpUEM rpasa. Hopma npaBa Biflpi3HAEThCA BiA HOPMH 38H4aIO0 Ta
Mopauti, ockifbku peanizauis mepwoi 3abe3neuyeThCs NPUMyCcOBOIO CHJIOHO
AepkaBH, B TOM vac AK Apyrof i TpeTsol - cycn'mmorq TYMKOIO. 3M1.CT npasa
CknAanaiots inTepecu cy6'exTiB couianbHOT Bsaemo,nl'f,.npﬂ“o”y, IHTCPECH
Cycninsctsa B winomy. Ipu ofHill 0GOB'A3KOBIM yMOBI, WO ACPKABA Gyne
rapanTyBary ix 3axuct. [1paBo € 3aXHILEHUH 1EPKABOIO IHTEPCC. lepinr BH3HAtac
(PaBo Takox fx "3a6e3nedeHHs KHUTTEBHX YMOB CYCTILIBCTBA Y (opmi npumMycCy
(S, ¢.321).

Aepxapra piaga, Ge3nepedHO, NIAKOPAETECA NPaBy Ta 3aKOHY, AIC KOAH
BOHa e pPoOHTb, TO Kepy€ThCA BJACHUMH imepe(:flMH- [Mpaso € nuuwe nobpe

Mponymanoio nonitnkoro mepxasHoi Bnaan. OCKUIbKY NpaBoBa HOPMa Mae
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BOCTOPOHHIO 060B'A3K0BY CiL1Y, TO l‘fOTpiGHO, mo6 A€pXaBHa BJlaja BM3Hapas;
BiJaHi HEelo HOpMH AK 0608'73K0B1 411 €aMOl cebe. Taka nomituka nyuye
aMiLHMTS NO3HLT BI2AK. AJLKE KpaLlolo MOJIITUKOIO BAAHM, BBAXAE [epinr, ¢
npaBoMipHicTh. | HaCTIpaBti, AcprkaHa BIaAa caMOOGMexxy104H Cebe, 3apaay
NpaBoOMipHOT NOBEJIi HKH, HE MOXE pa3OM i3 THM He 3MILHUTH cebe, ToMY, mo ye
camooGMexeHHs MiACWTIOe B CYCNLIBCTBI NOBAry 1O M1pasa Ta 3aKOHy. Hemae
CyMHiBY Y TOMY, 110 OCHOBHOIO onopolo 6yab-aKo1 nepxcaafao'l’ BJAJM € He wo
iHiue K BHCOKHI piBeHb y CyCMinBCTBI MOUYTTA 3aKOHHOCT!. HepixasHa Bnaja
HiKOM He MOXE CIIMPATHCA B CBOIX AiAX JNyiue Ha QI3uvHY CHIy BXe Xxoua 6
TOMY, 1O 1i anapar B KOXHi AeprKaBi 3aBX M CKIaiac MEHIICTh B CYCIiABCTBI.
[louyTTs 3aKOHHOCTi CHOHYKAa€ rpOMajiiH BUKOHYBATH pO3MNOPA/UKEHHA
3aKOHOJABLA 1 CAYry€ rapaHTi€io TOro, W0 NPHIHCH 3aKOHY CynyTs
BUKOHYBATHCA POMaJAHaMU HaBITh Y THX BUIIAAKaX KO BOHU OyIMyTh 3MYUICH]
YaCTKOBO NOCTYNUTHCA CBOIMHM IHTEpPECAMH Ha KOPHCTD BJIAN.

TakuM YHHOM, AJI4 TOTO, 1106 B CYCNUILCTBI 3aaHyBasIo NOTyTTA 3aKOHHOCTI,
HeOOXiAHO, Mepu 3a BCe, W06 3aKOH KOPCTKO AOTPUMYBAaBCA THMH JIOALMH,
aKi 3aiMaIOTh HaMBHIIMH wabenp B CyCTUTbHO-TIONITHYHIH iepapXil, T00TO
opraHamH JepxaBHoi Biaau. Lle BnacHe Te 3aBaaHHA AKE CTOITh 1P npaBoBOI0
ACPXKaBolo.

Baxko He MOTOAMTHCA 3 DyMKoko lepinra npo Te, Mo B CBOIX AiAX BIAAA
noBrHHA 06MExyBaTH cefe NpaBoM i came e BMiHHA pOOUTH ACPKaBY AifACHO
Aepxanoio. QOfHAK, XyXKe 9acTO OAHIET BOJi HOCIIB BIaAM YHHUTH BiANOBIAHO
2o npaBa Gysae HenOCTaTHBO. 1A LBOro HeoOXiAHi paBosi rapauTii, axi Oy/H
BMpOGNEHI BIPOJOBX TPHBANOTO MEPiOAY B3aEMOBIZHOCHH MiX R3O0 T2
CYCHiILCTBOM i SIKi CTA/IH HEBIA'€MHOKO CKITaZIOBOXO NPABOBOT CUCTEMM IEpKasH
i 3anopyxoio ii edpexkTBHOrO QyHKUIOHYBaHHA. Ha uboMy BlaCHE 3pobrIH
HaroJIoC npeACTaBHHKH COLLIONOrigHOT TeOopii AepXasy Ta NPasa.

[peACcTaBHUMKM COUIONOTIYHOT Teopii, Aka 3a CBOIM 3MICTOM GIH3bKa Ao
NO3UTHBI3MY, 3aNPONOHYBANH CBOE PO3B'A3aHHR MpobaeMH cniBBiAHOWEHHA
AepXaBHOT BIaAH Ta npaBa. be3lanepeyHnM aBTOPHTETOM i OAHUM 3 l'f
3aCHOBHYKIB € HIMELbKU AepxaBo3Haseus I Enninek. 3anKiualourch Ha rpyHm
[03MTHBIMY, BiH KOHCTATYE iCHYBAHHA ABOX LUIAXiB HapoKeHHA npasa. [10”
nepuwe, $axTHYHI BITHOCHHU MEPETBOPIOIOTHCA Y IOPHAHYHI B npoUce! i
OCTYNOBOro su3naHg cycninbcteoMm. [o-apyre, npaso Habysac cpoOro
PEaiLHOIO IMICTY BMuie B ipoLieci Ge3nocepearboi AcpxasHol MpaBoT ‘
3 oanoro 60’_‘Y- Npaso € BUIIIOMHO couianbHa QyHKLIA i TOMY N¢
MOACHKE CRINKYBAHHA, AOpeYi, ak 3a3navac Enninex, ue crocyet
:';:EZA::‘:: r:c':z:‘:a-“"“ 38Uf§nc|tc B XOXHIA Ol‘.P¢MiR moanni. 3 i“mo':::‘n:
AcpXKasa, Binnonmau())up: :cw"o-mc”"x‘ SOPHILIHIM asropn.'l‘eTOM. pi iy

a KOHIPOBEPIIANE JANHTAHHA: YH ICHYE npaso
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jlepkaBH EsiHEK BIKAIY€ Ha TS, WO BCE 3ANEXUTS BiA TOTO Ak IMICT MK
BKNAAAEMO B ITOHATTA “ACpxasa”. SIkmo posymiTu nin aepxasoto notituuse
criikyBaHHA CyHacHuX HapOMIB, TOAL NPaBo, Ge3 cyMHiBy, ickye i 1o AepkasH.
Ane, AKIO p03l‘ﬂilllaTH J:lel:{maay B AUHaMiLi | BU3HAYaTH 1T AK BUWMH B AaHy
enoxy 3aCHOBaHUU Ha Bl COI03, TOAI BiANOBIAL 6yne aGCoMOTHO IRILOW (4,
¢.357]. Ta:mM HHHOM, MOXHA rOBOPHUTH MpO T€, IO NPABO € MOXiJHMM Bij
ACPXKaBHOL BIaJH, aJie, pa3oMm i3 THM, ACPXKABHE BHU3HAHHS HE € MCPBUHHUM
jkepenom 060B'A3KOBOCTI Mpasa.

Haronoliryoun Ha ToMy, o GakTH4HI BiAHOCHHH AKi iCHYIOTh B CyCMIBCTBI
I BUSHAIOTECA HMM AK 0G0B'A3KOBI € IPUYUHOIO BUHMKHEHHS TIPaBOBHX HODM,
EntiHeK He BiakHOae 3BOPOTHbOL CHTyalii, KOJIM YABJACHHA MPO MPaBo
nopoxytors ¢axtu. e 30kpema BinbysaeThea B nepiya pagvKantbHUX 3MiH y
CYCTIUTBCTBI, HAMIPHKJIAK B NEPiOJl PEBOMIOL{H, KOIH OHI LIHHOCTI 3MIHIOIOTH
iK1, 8 Ha MICLIE CTAPOTO MONITHYHOTO PEHMY MPUXOAUTH HOBHIL. CaMe y TakuM
nepiog Moxxe BiAOyBaTHCA LIO3MTUBALIA OPHPOAHBOro npapa. Ilix ocTaHHIM
BYEHHUH PO3yMi€ HE IO iHLIE, AK CYKYNHICTh BAMOL, NPEA'ABJICHHUX 3MIHCHMM 3
[UIMHOM Yacy CYCMiILCTBOM 4M HOro OKpEMHMH KjlacaMy 0 THX CHJI Ha AKi
noxnaaeHa pyHkuia mpapoTBOp4OCTi. JIMIE 3aBASKH HOBHM YABJICHHAM
CYCOILCTBA PO TE, WO € MPABO, HOBHH PEXMUM, AKHA NPHXOAMTH HA MiCe
CTaporo, Moxe 6yTH MOBHICTIO Y4 YaCTKOBO JIETiTHMi30BaHUM (Y3aKOHCHHM).
IHe panime Hix 38Muall BHKAMYE MEPETBOPEHHS (aKTUYHOTO Y HOPMATHBHE,
' MEPEeKOHAHHA Y PO3yMHOCTI HOBOIO [IOPARKY CTBOPIOE YABJICHHA NPO HOro
npaBoMipHicTh. L{HM MOXHA [TOACHUTH TOH (aKT, IO 3MiHa IEPXaBHOT BIANH
RUIIXOM BJAJTOl PEBOJIOLLT MATTEBO 3HAXOAUTH MIATPHMKY Y 3HaY HO1 6iNBIIOCTI
HACEJICHHSA | PO3MIAMACTHCA AK MpaBoMipHa. Takux npuKIaais B icTopii €
ROCTaTHBHO Hararo.

EjuliHek Bka3ye Ha TICHMii B33€MO3B'A30K, IO iCHYE MDK ACpXABOIO Ta
npasoM. 3 oaHoro 60Ky, Biraja Haaa€ npasy 33['3-’15"00605"‘3*‘030“_’ XapakTepy
3anpoBafKyqy BiANOBiIAHI CaHKUil MO BIAHOIICHHIO N0 THX oci6 Akl Horo
NOPy1yI0TH, 3 iH1IOTO 60Ky, IPABO HATIOBHIOE B/ aBTOPATCTOM Ta [10Baroto
Cepen rpoMas, AKuH Ge3MOCEPENHBO SATEUTH Bijl TORO HACKLILKH CaMa Bl
3 NOBArOIO CTABMTLCA A0 MpaBa. ELHICT AEPXKABHOT BIaLH Ta Npasa o3Ha4ae,
o Aepsiasa 3a6e3nedye MPaBONOPAAOK i cama € HaCTUHOIO FpaBOMOPARKY. KpiM
UbOro npapo BCTaHOB/KE YITKO BU3HAYEHI MEXI BCCMOrYTHOCTI DEPIKABY,

WIIAXOM BU3HAHHS OCHOBHHX IpaB Ta CBOOOA JUOANHH, K1 € cx.nanoa.ow camorq
inbkK AAaNeKo, HACKUIBKH CaMl

i sanexuumu. Tomy Oyas-ske

rpoMansHu ycsigomnioioTh ce6e Bl HE
Goan 6e3ymMoBHO 00YMOBNIOE

YCBinomienus 0coOHCTOI 4K CYCHiIbHOT CBO
BIANIOBiNHe 06MexeHHs AepKaBHOT Bnaau (4, €.359-363].
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Cnig 3a3Ha4yMTH, WO couionoriuHa TEOPpis NpaBsa Ta AEpPXaBH 3Haifmy,
0aratbox ﬂpHXHJ‘leHKiB cepen yKpaiHCbKHX BUCHUX-IOPHCTIS B nepuisy
nonosuni XX cT. oAl Ha3BaTH Taki npizsuila sx: €.Epiix, B.KiCTﬂKiBCLKuﬂ’
M_[Taniexxo, C.JiHicTpHChiuA. KOXeH 3 LAX BUCHUX, HE IMBIITINCD Ha Te, wo
nepefysaB Mif 3HaYHMM BILINBOM IEnisexa, MaB i CBOE BJJaCHe Gauenny
npo6ieMu CIiBBIABOWICHHA JepKaBHO1 BJIaiM Ta Ipasa. Tax, C.NHicTparchkui
3anpONOHYBAaB HAaCTYITHE MONOXKECHHA "TIpaBza JIEXHTD Y TOMY, IO HI [PaBo He
NOBCTANO fiepe AEPIKABOIO, Hi IepkaBa NEPE/ PaBoM, aJ1C 000€ pO3BHBAIOTLCY
pisnouacko” {3, ¢.27). TipuomMy weii npoNec OHOUACHOTO "IOCTAHHA" Jepany
i npasa JIHICTPAHCHKHUIA NO3HAYAE NOHATTAM "NIpaBOBUMA A", I 1 AKUM MAaETheR
Ha yBa3i HE MIIE CYKYIHICTh MEBHMX HOPM IOBEAIHKH (KE LIE MONUIUBO | B
JOAEPIKABHOMY CTaHi), a i ix ajanrtauis 40 3araaLHOCYCMiIBHONO XHUTTA. To6To
NeBHi pery1sTiBHi HOpMH GOPMYIOTRCH B HAAPAX Ky/NbTYPH, 3a3HAIOMK BILTHEY
iCTOPHUHMX, COLANBHMX, EKOHOMIYHKX (axTopis. AJie JIHILE 3 BHHUKHCHHAM
JEpKaBH 11i HOPMM TNIEPETBOPIOIOTLCA HA 3arajibHe NPaBo, Npaso A BCIX.

Cy4acHOIO iHTEPIPHTALIEIO COLIONOrYHOT TEOPiT € KOMYHIKaTHBHA TEOpiA
NPaBa OCHOBOTIONOXHUKAMH SKOT BBAXAIOTHCA MPEACTABHUKH (pPaHK ypPTCHKOI
Koy, Bigomi Himeinki BueHi K.-O.Anenb ta 10.I'abepmac. CyuacHe mpaso,
3a3HA4AI0TH KOMYHIKAaTHBICTH, MOBHICTIO MO3UTHBHE, BOHO NO030aBICHE
COKpaJNbHMX, METACONLiaIbHUX rapaHTiii, Horo mxepeno - BUMAAKOBICTh
dakTIdHOT AINTEHOCTI 33KOHONABLIA. AJle caMe Lt abcomoTHA MO3UTHUBHICTD
BHMArae JerituMauii, JxepenoM saxoi moxke OyTu nuwe HeoOGMeEKEH
KOMYHIKaTHBHa B32€MO/ia WieHIB NpaBoBoi cniisHoTH (Y HOpMi AMCKYpCy), A¢
xpmmt.{iﬁ nepesipui MOXyTs 6yTH MiAgani BCi icHYyI04i HOPMM Ta LiHHOCTI.
IlpaoBi HOpMH NOBUHHI OyTH TakMMH, WOG X MOXHa Oyno poO3rNAAaTH AK
3aKOHH NpHUMYCYy i Ak 3akoxuu ceobonm. IpuHaliMHi MycuTs icHyBaTH MOXUTHBICTD
AOTPpHMAHHSA TPABOBHX HOPM HE TOMY, L0 BOHH NPHUMYLIYIOTH [0 LIHOT0, @ TOMY,
WO BOHY NETITMMHI. 3HaYYmMicCTh NPaBOBOT HOpMH MONArac B TOMY, WO
AePKABHMIA NPUMYC OZHOMACHO FAPAHTYE JMEriTHMHY NPaBoOBY TBOPUICTD i
bakTiune 3nificHeHHs npasa. JlepkaBa NOBUHHA rapaHTYBATH i Te, i iHLUE - 3
2;1::;?0?;1;): ::;i::m HICTb .rloacniﬂm ocobm, AKa B OCHOBHOMY {10rpﬂMy€T bCA

PM, a 3 iHIIOrO GOKY - AEriTHMHICTB ITPMITHCIB, 1O 3aBAAH

3abe3neuye MOXNUBICTD AOTPHUMAHHA HOPM 3 NOBaru 4o 3akoHy {1, c.53).
cni:ﬁ;‘:;zl"e::apge KomyHifcaTusuoT Teopii npaaopoay!\ainua npoﬁnch;\)f
Monskos. Ha fior u?:‘aﬂﬂ‘:l BTajK Ta Npasa po3rnaae pOCifChKMA BUCHHA A-
MIAXOM HpaBOTBOp‘IO.lF)(,:;K}())):{(:::a nnana hvdoxe IH“!.“OBaT" B"'H"meﬂl:m npa::
NpaBa e CTBOPICIOTL. Mlatee Ge :TI:LOI') muﬁw'oc*.n, ane cami nmo cofi 3§K0KT“
nopomyml’ npaBOBi BinHOCHH“ o H(.) HCOOX1AH] HOpM&THBHO-l’lpaBOBI aOHi
(rexcTyanshiti dopmi), a 8 coui - ICKIALKM MPABO IHAXOAUTECA HE B 3259
’ UIyM1, TO BIACYTHICTE COLIAABHOI nerirtumaulil
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Takoro 3akOHy HE [OPOMKYe y cyb'exTiB npas i 06or'a3kis, | HaBNAakKu, 3aK0H
BUAAHWIA JETITUMHOIO BNaJ0I0 i Bianosinaouuii MaHYIOYUM y CYCIiLIbCTB]
HACTPOAM | LIHHICHUM YSBIEHHAM, CNpUAE MOABI HOBUX CYCITINBHUX BiAHOCKH,
BBOAAYH iX B IPOCTIP MPABOBOT KOMYHiKaLlii [8].

JucKycia MiX NPEACTaBHHKAMH NO3MTHUBICTBKMX Ta HEMO3UTHBICTCLKUX
Teopi i PAaBOPO3YMIHHA 3 PUBOAY NATAHHSA CITiBBiAHOWIEKHA fepXkaBHO] -
Ta Npasa, AKa TPUBAE BXKE BNPOAOBX 6araTboX CTONITH | HaBpax 4u Gyne
BUpiLLICHA KONU-HEBY/1b Ha KOpMCTB OfHieT i3 CTOPIH, MPOAOBXKYETHCA | CHOTOHI.
B ocranHi# Yac B Hilf HAMITHIMCH NO3UTHBH] TEHACHW} A0 NOUIYKY KOMIIpOMicy,
AKUH NPOSBIIAECTHCA B TOMY, LUO OKPEMi MOJIOKEHHS LIAX Teopiit He 3anepeuyroTh
OAHC OAHOTO a HaBNAKH B3AEMOAOMOBHIOIOTHCA. Ha X OCHOBI MOXHa
COPMYIIOBATH HACTYNHI TBEPAKEHHS,

Teepakenns nepue: npasopuit XapaKTep AepKaBHOT BAaau Moxe OyTH
3a0e3ne4nHM 32 YMOBH, AKLIO B CBOTX AifX BOHA Oyne cniMpaTHca He TiIbKY i
HABITb HE CTINBKH HA HACHILCTBO, MOHOTIONEHAM NPaBOM Ha IKe BOHA BONIOAIE,
ane H Ha Npaso, 3aBASKH AKOMY BOHA HalyBae JEriTMMHOCTI Ta peanbHOro
aBTOpPUTETY. TOMY HOpPMaTHBHO-NIPaBOBI aKTH AKi npuAMac JiepxaBHa Blaja
MarTh OyTH TakuMH, 106 ix MOXHA Gyno 6 PO3NIAAATH i K aKTH IPUMYCY, i K
aKTH, IO 3aXUIIAIOTh NpaBa Ta CBOOOAU OCOOH.

Tsepaxenns apyre: BUcTynawoum TBOpLEM NpaBa JiepXaBHa BlIaaa, pa3oM
i3 TUM, NOBMHHa i caMa fioro CYBOPO A0TPHMYBATHCH, OCKUILKHM BOHA HE JIMIIe
3abe3neyye NpaBoNOPANCK, ajte i € YACTHHO npasonopaaky. Taxa npaBomipHa
noBeAiHKa 3 60Ky BIafK MIACHITIOE CEpeR rPOMAAH NOYYTTA MOBATH 4O npasa
Ta 3aKOHY i THM CaMHMM NiACWINIOE aBTOPHTET CaMOT BAMIH.

TBepaxenHs TpeTe: npasoBuit XapakTep Biaau Mae OyTh 3abe3neueHui
K GOPMaNTbHO-IOPHIMYHAM (JIEFATLHIM) ILISIXOM, IO nepenbdadae AOTPHMAHHA
BinnoBinnof npoueaypn HaGyTTa Ta peanizaii BraaM, Tax i CYTHICHO-TTpaB OBHM
(nerimmumu), AkH# Ge3nocepenso Nop'A3aHUE 3 JOTPUMAHHAM MPHHLMMIB
ChipasennuBoCTi, piBHOCTI Ta cBOOOAH. 3HEXTYBaHHA Xoua 6 OAHOroO 3 HUX
HEMMHy4e npuBeae X0 TOTO, WO B NEPLIOMY BHMAAKY CEpen FPOMaasH To'He

NPosABNATHCA Henosara 10 3aKOHY, SIKMH MOpYWIY€E iX npaBa 1 AK Hacnigok -
NPaBOBuA Hirenism, B iHIIOMY BHIIAZIKY, ACTh MOXUIHBICTD B/ 310BKHBAIOYH
CBOIM aBTOpUTETOM AOBINLHO TNYMa4YHTH NOIUTHBHE 3aKOHOAABCTBO,
IPUKpHBaOYHCH, npH nepwit HeoOXiAHOCTI, 1AEECI0 CIIPABEANIUBOCTI, i LIE MOXE
"PM3BECTH KO BCENO3BONEHOCTI Y AiAX BAIA TA aBTOPUTAPU3MY.
TBepmxenns YeTBEePTe: NPABOBUH XapaKTep AepKaBHOT l.!JlMl'l L€ pE3ynbTar
3 0amHoro 0oky BonLOBOro pit¢HHs caMoi BIaaW, & 3 IHWOMO - BUMOTA
Yeninnersa, axa sadwna cBoe HOPMATHBHE Ta IHCTUTYL[IAHE 32KPIiNeHHs Y
BUMAAi Takux [IpaBOBHX rapaHTifi AK: npasa Ta CBOCOAM MOAUHH, HAPOAHMI
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paBOBE 3aKOHOABCTBO, BHCOKHH PIBCHE NpaBOCBiAOMOgT;

cyBepCHiTCT, 1
rpOMa)lﬂH.

3 fpasa nsomunn.-K.,1999.
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V.Kovalchuk
ABOUT THE CORRELATION BETWEEN THE STATE POWER AND JUSTICE IN THE
CONTEXT OF BASIC THEORIES ABOUT LAW UNDERSTANDING

The correlation problem between the state power and justice belongs to the key topics in the
science of State Theory. Taking into consideration different approaches to the solving of this prob-
lem, the overwhelming majority of scientists is inclined to the idea that power and justice are
immediately connected between themselves. It is impossible to imagine the state to be out of the
legal system when the latter considerably depends on the legal activity of the state.

O.B.Manuenxo

AJANITALUSA KO 3AKOHOIJABCTBA €BPOIERCHKOro
CHIBTOBAPHCTBA B FAJIY3I AYAUTOPCHKOI'O
OIHAHCOBOI'O KOHTPOJIIO YKPAIHU

VK 346.62
AKTyaabHicTb Mpo0sieMH aganTaLill HAIOHANBHOTO 3aKOHOAABCTBA Y coepi
ayAUTy NOSCHIOETbCA THM, IO OJHMM i3 CTpaTeriuHMx 3aBaHs YkpaiuH €
3AIACHEHHS XOMIUIEKCY CUCTEMHHUX MEPETBOPEHb Ta ¢OpPMYBaHHA peansHnX
sgyrpiwuix MepeayMos and BCTyny a0 €sponeiicbxoro Coiosy, A0 AKHX
BIAHOCHTLCA | HAGMIKEHHA DIHAHCOBOMO KOHTPONIO O 3araNbHONPHAHATHX
3acaj Ang kpaiK - yneHis €C,
Jepxasna nonitnxa Yipainu oo agantanii 3aKoHOAABCTBA popMy€ThCA
AK CKNaa08a 4acTuna npasonol pepopmu B Ykpaldi T8 CNpAMOBYETECA Ha
320€3NeHCHHA €AMHMX NIAXOAIB AC HOPMOIIPOCKTYBAHHA, 060B'13K0BOI0
BPaxyBaHHA BAMOr MIXXHRAPOAHOro 3aKOHOAABCTBA MNpPH nigroToBuUi
KBaid)iXOBAHUX CMEUIANICTIB, CTROPEHHA HANEXKHHX YMOB [UIR iIHCTHTYLLIRHOTO,
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Hay KOBO-OCBITHbOr'O., HOPMOMNPOEKTHOrO 3a6e3neuenus o ouec
sakoHOAaBCTBa Yikpainu {1, ¢.12]. pouccy ananTauii

CTymm.. HayKoOBOI po3pofkyu Temn. Ha ChOroIHi mpaBoBi npoGremu
ayAUTY 2HAI3YIOTCA y NMPALSX TakuX Haykosuis: opow H.I., I1
H.M., [Tetpux E.B., Ilaukosa C.B., Xauiu-[Tocnonitak P.JO Madnts, T
O'Peiinuii. 10, Bednis, Nxenun,

[leBrOIO MIPOKO AOCALDKYIOTBCA ayAMTOPCKI MPABOBIAHOCHHH B Npausx
Auapecsa LA, Afncmosa O.A., Anppiiixo O.®., Boponosoi JLK., ['payesoi
0.10., Kosanboroi H.O., Posuncsroro M.M., Murpodanosa B.M.

IlpoGnemu aranTauii 10 3akoHoaascTBa €C BUCBITIIOIOTHCA Y Mpausx: B.
[Mocenscbxoro, I'B. I1lokina, H.A. Jauunercskoro, ILI1. Toactonarenxo, I0.A.
TrxoMHPOBa.

Ines moniTHMHOL, eKOHOMIYHOT, COLIANBLHOT €AHOCTI HaLliH - OCHOBa dinocodii
Hosoro uacy. 3acHOBHMKOM i€l “reopii eatocti” € Jix. Bixo, fkuil y CBOI#
npani "OCHOBK HOBOT HayxM apo 3arajibHy NPHPOAY HaUiA" nparsys
oBrpyHTYBaIH 1A€I0 €AMHOTO COLIANLHONO PO3BATKY Pi3HMX HApOAIB Ta Kpaid
13, ¢.23]. CMinMBICTB | HOBH3HA TAKOT i€l NpU3BENY A0 NaNKOT AUCKYCl MDK I
HACTYNHAKAMH Ta NPOTHBHUKAMH.

3 oaHoTO GOKY, HAc1AKOM PO3BUTKY LMBLII3aLi € Ge3nepeHui MpiopUTeT
MIORMHY, 3aXMCT i FAPAATIS ROTPMMAHHA ii IaB, NiKBIAALIA OYAb-RKHX MpOABIB
IMCKpEMiHanil - HauioHaapHOi, pacosoi, peairifiHoy, cTaTeBOl TOUIO.
YTBepIIKeH s TAKOrO HAAREPKABHOTO npiopuTeTy BAMArae BiANOBi AHOT
npasos0i OCHOBU. : .

3 ikworo Goky, MIOGANBHE CAHAHHA HADOAIB CTABUTH DIA 3arpo3y Taki
LiHHOCTI, 5K CyBEPEHITET JAePKaBH, 30epeneHHA TPaAMLIA, CaMO0yTHOCTS,
KYETYPHO-ICTOPHHOT YHIKATBHOCT] HapOLIB Ta HaluA.

BianopigHo, OOHIEIO 3 HaiBAXAMBIUMX [N06aNBHAX npobaem CTano

36arancysanns €AHOCTI # BiXHOCHOY caMOCTIHHOCTI Aepxas y CBITOBHX

CnisTOoRapucTRax. AK 3a3Haqyac B.1okiH, - "CBiT CTOITH Ha Nnopo3l AKICHO
HOBUMX cbuiamuux aMiH, 110 MOXYTb npu3secTH abo A0 acranzgn::::
;o-panir;apuoro cBiTOBOIO nauysaﬁ::i ;ﬁr;?:ocu;mpy, a6o ao mody

a i CHOIO , .8

r?!:rg:;pn*;:l(r: Zﬁ;m:?;;f;owmm"f_’i COLRNBHOTO posnuTx:o 2:::":'::
¢hopmysatu iioro 38KOHOMIPHOCTI. OnHi€wO 3 mux 3axo.uomp (noni'm‘my’
IO COuianpia CHCTEMa OXOTUTIOE BCi ChEpH opraHizaul cycnmub:;:aROCﬂl‘HCHH’;
YLK, (pABOS, ayxosHy). /€ B a-umuycufynsipux p3aemoQalif,
BLYTPiuHeOAe pKABHOY METH, xy.u'b-rypa . l.l.uh pUMaH
T ia 1a paso Mi*mp}o}lm:oaém:;:r]c}pepauu CYCALILHONO XHTTA, 1€

i ika i npa !

imiopcg: ;;Zi”:jﬁ':;?ﬂ:: Tapucoﬁxi}wicn MBKCHMabHOTO 36mokenna i
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06'eAHaHHA OCHOBHUX NpyYHUMIIB MiKHApPOAHOT B3AEMOAIT. E€AHANHA CMlinyuyy
HTEpeciB y IEBHOMY CBITOBOMY CMiBTOBAPUC TR

3yCUb, CTILIBHAX pecypcis Ta IH . ‘
¢ OCHOBOIO EKOHOMi4HOTO H COLIiQJILHOTO PO3BUTKY KOXCHOTO iHAMSinyatbHOM

jioro y4acHuka.

3paKalo4yM Ha BUIICBKA3aHT, hinaHCOBE NPABO € OQHIEIO 3 TUX rAly3ed, sxa

Mignsra€ CyTTEBOMY KOPHIYBAHHIO BHACSIAOK aAanTauii 10 €BponeHchKorg
KOHOJIABCTBA, OCKLIbKH € CBOEPIAHMM CHHTE30M NpaBa 1 EKOHOMIKH,

Y auHamili po3BUTKY HAYKH (hinaHcoBoro ripasa YKpaiHu, AOCTIDKeHHs
ayanTy nepeOyBac Ha cTaAil CTAHOBJICHHA, MPOTE Mae.ocoﬁnuae 3HaveHn,
OCKLIbKH HAJIa€ MOXIMBICTD POSKPHTH IOPHAMYHIH 3MICT IRHOTO IHCTHTYTY,
10 Ma€ MOBiiHY €KOHOMIKO-IIPaBOBY NPHPOLY Ta € HEeOOXIAHUM €JIEMEHTOM
dYRKUIOHYBaHHA "30POBOL" PUHKOBO! €KOHOMIKH eBporneiicLkoro pisus {7,
¢.106].

KpiM 1bOTO, TEOPETHKO-IPABOBES AOCHLLKEBRA ayRdTy B CHCTEeMI 1HIWX
Buais PiHaHcOBOTO KOoHTpomo Ykpaiuu notpedye 0co6nuBOT BABANEHOCTI,
OCKiJIbKM BUABJAE CYNIEPEYHOCTI CaMOro Bu3HayeHHs ¢iHaHCOBOTO MpPaea, mo
AA€THCA PAIOM HaykosLiB. Tak, nepesaxHa GLIbILICTL TEOPETHKIB ¢iHaHCOBOIO
NpaBa 3BOAATH HOTO BM3HAYEHHA A0 MOHATTA rajy3i 1paBa, IO perymoc
cycninsHi BigHoCHHM y cepi dinancoBoi aisnbrocTi Aepxanu. [Ipn TakoMy
TIyMayeHHi ocobauBa pONb HANAETHCA ACPXKaBi AK HEOOMIHHOMY cyb'exry,
HaILIEHOMY BUKTIOYHHM M BIAJHIMH NOBHOBXKEHHAMM [OO i HUIHX yHaCHUKIB
dinaHCOBUX NPaBOBiAHOCHH, 110 € HEPIBHMMHU (TOHTO JepiKaBa Ma€ cy6'exriBHl
npasa, TOAl AKX APYra CTOPOHA - BiANOBiAHI JOPMAKUYHI OOOB'A3KH).

JlificHo, 3HayHa YyacTHHA QIHAHCOBHX NPABOBLAHOCHMH XapaKTepH3yeThCA
NPUCYTHICTIO CNIEUIANBHOIO Cy0'€KTa -~ IEPXKABH Ta BiAIIOBIAKUMHU HOXIQHUMH
0CcO6MBOCTAMM (HEPIBHICTh CTOPIH, BAafHi NOBHOBAXEHHA, IMACPATUBHICTD
HOpM). 30KpeMa, A0 TaKHX NPaBOBILHOCHH AAJIEXKATh NOAATKOBI, G:0MKeTH, a
TaKOX KOHTPOJTIOIOUI, B AKMX GEpyTh YYacTh AEPXWABHI OpIraHy AK 3araibHOT
fcomne:reﬂui'i (KaGiner Miuictpie Ykpainu, Bepxosta Pajxa Yxpainu Tomo), TaK
1 crieluanbHOT koMneTeHUT (ofaTkosi oprany, KOHTPONbHO-peBisifiHa cimyx6a
Ta iH.).

[Ipore ue crocyerscs aaneko He BCiX CYCHiIbHMX BiAHOCHH, LIO
peryioloThes ¢pinaHcoBuM mpasoM. Tak, Ge3nocepesHs ysacTb NEpKaBH
BUKIIOYACTLCA B PAAL BiHOCHH, WO MaioTs biHaHCOBO-NparoRy mpupody #
OJHIEIO 13 CTOPIH, Y AKKX € KOMEPUittni 6aHKK, CTPaXOBi UK KpeAUTHI opradizauil,
ayAUTOPH, Towo. fIpn HpoMy 0COGNMBHHA 3MICT TA WIHHICTE aVAMTY MOJATAE

Akpas y 3MACHEHHI QiHAHCOBOrO KOHTPOMIO HEACPXABHUMK HE3AIEXKHAMHK
Cre1nasicTaMu.

. 36ypaxyﬂaumu Takol no3mMuil HakGinbLI NPABWIBHHUM € BHU3HAUMECHHS, IO
Bi ix cbi :
RODpakae Xapakrep yciX piHaHCOBO-NPaBOBUX BIAHOCHH. 30kpsMa, npodecop

X
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J1.K.BopoHoBa NpOIOHYE Take BH3HA4eHHS: "MIHAHCOBE MPABO - CYKYNMHICTh
IpaBOBUX HOPM, LIO PETYMOIOTH BIJHOCHHH B ranysi Mobitizawii, posnoainy i
BUKOPUCTAHHS LEHTPANII30B2HHX | ACHEHTPaNi30BaAHMX GOHAIB KOLITIB 3 METOIO
safe3neHcHEA BUKOHAHHA 3aBanb | QyHKUiH aepxkasu” [5, ¢.21]. V aanomy
pUIAAKY, HE 32lIepeyyeThs y4yacTh y (IHAHCOBMX MpaBOBiZHOCHHAX
HelepKaBHMX Cy('eXTiB, AISIBHICTh AKX MPAMO YH ONOCEPEAKOBAHO NOB'A32Ha
i3 3afe3neyekHiAM BHKOHAHHA 3aBaaHb 1 QyrKkmil gepxasu. Tak, 3oxpema,
AiAABHICTE AYAWTOPiB ClpsMOBaHa Ha 3a0€3neyeHHs BHOEBHEHOCTI y
ApaBHRSHOCTI Ta BIANOBIAHOCT! YHHHMM HOPDMATUBHO-NIPABOBUM aKTaM
DYHKUIOHYBAHHSA CUCTEMY BHYTPILIHBOIO KOHTPOJIO M1 ANPHEMCTS, 1O 36unbuIy€e
EIpOriaNicTh i MpaBAMBICTL QiHancoBoi indopMaLil Npo NMiANPHEMCTSA,
KOHCYRBTANIT ayaRTOpiB Y ranysi ¢iHAaHCOBOTrO Npasa, 30KpeMa IMOAO
OTOAATKY BaHBA, 3AINCHIOIOTHCA Ha KoH(ineHuiMHi# Ta RoBipYilt 0CHOBI i
JIOTIOMAraK)Th OIEPKATH HEOOXiAHI 3HAHHA PO HOPMATHBHO-NIPABOBY OCHOBY
CUCTEMHU | IOPAAKY ONIOATIYBAHHA, IO CIPHAE AOTPUMAHHEIO HOPM ITOJATKOBOIO
3aKOHOAABCTEA, AYNUTOPCHKA AISNBHICT HAKAE MONCIMBICTE PEabHO OLIHIOBATH
diaHcose CTaHOBKHIE CYD'EXTid roCnCAApIOBAHNA, CBOEHACHO KOPUTYBaTH X
AAEHICTH, BH3HauaTH #HaiGinpw rneporiexTMBHI 3 QiHAHCOBO! TOYKH 30pY
HaNpIM A POIBUTKY [6, €.24]. Yee 1ig, SesnepeyHo, NoB'a3aHe i3 3a6e3neueHHIM
BUKOHAHHA IHTE ECIB AepKask ¥ ¢Pepi HiaHCOBOIo KOHTPOIIO.

Hiidpoxe stiposajpke HHA B YKpaini prHKOBHX pe(OpM Ta BHKIMKAHE LM
KOPUTYBAKHA 3BKOHOABRCTER F10TPESyi0Th HOCAIKEHHA MPUHIMHIIB NOOYAOBH
CHOTEMH HODMATHBHO-TIPABOBYX akTis y Cepi ayanTy, X0 NPHIAHATI 32 OCHOBY
Y IpOMECANBO-PO3BUHYTHX €BPONCHCHKYX KpaiHax, Je MpaKTHYHHA AOCBIA
AyBHTOPCHKOT AIANBHOCT] CTRHOBHTD MOHA CTOMTTIL.

Fipore, ockitskn y (iHaHCONOMY MaRl YKPaTHH ayANT POINAAAETHCA AK
OVK i3 BUIB $iHAHCOBOTO KOHTPOJO, Y NEPLIY YEpry CJIiJ 3BCPHYTH yBary Ha
HPAHLIANM, HA OCHOBI AKKRX HYAYI0Th CESKO MIANBHICTS €BpOMNEHCHKI Cy0'exTH,
WO 3AICHICIOTE. (HIHEHCOBHA KOHTDOIE.

TaK, ypaxosyun FGOaNBHAN TA BCCOXOILTICIOUMH Xxapaxrep QiHaHCIB,
mpouecy X nomapIol Tpancdopmaii y 30BHIIHBOTOPIOBENbHI BIAHOCHHH,
MUOKHBPOTHA GHIILHOTA 3acHYyBana MikHapoAHY OpraHisalilo BMIIHX
Kowrpomotodax opradis (INTOSAI), opHiM i3 3aBaaHb axol 6yno BHpoONeHHA
JAr4LHUX NPHALHNIB QIHAHCOBOTO KOHTPOIIO, PEKOMEHIOBAHHX JIA
IACTOCYBAHHA y MPAKTHY Hill IRILHOCTI BiANOBIAHMX OPTaHIB, TA 3AKPIUIEHHA
X Y HEHiOHAAREUX 3AKOHOULABCTRAX KPaiH, WO BXOAMUTHMYTh RO AAHOI
opranijanil, V nucronaai 1990 poxy y Maapuai 38 y4acTiO npeacT aBHUKIB
BHILWX KOHTPOMOIOUHX OpraHis 32 ¢BponeicLKHUX ACpXKaB 0Oyno 3aCcHOBaHO
€sponedichky oprauizaniio snupx koHrposiorouux opranis (EUOSAI) {8, ¢.77;

10, ¢.17).
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CrBOopeHHA Y €ppori Bnacrif)i KOMH(?TCHTHO'I' opranizauii Bif:(KpP.IBaj[O g
BCiX KpaiH IMPOKI MONUIUBOCTI Y cepi BIOCKOHANEHHA BHY TPILAIX CHcTenm
¢hiHAHCOBOTO KOHTPOJIO. o _

Cepen OCHOBHHX NpUHUMIILE d‘)mancogoro KOHTPOJIO, 32QikCcoBanux y
JlimcpKi# pewiapauil KepiBHUX NpHHUMIIA KOHTPOMO, 10 NpuiHgTa 1X
Konrpecom MibxHapoAHOI opraHisauii BULLIX KOHTPOJIFOIO HX Opradis ¥ >GBTHI
1977 poxy, Gynu Taki: HE3QICKHICTD QiHAHCOBOrO KOHTPONIO AK HeBix'eMHoro
arpubyTa 1eMOKpaTil Ta 060B'I3KOBOrO SJIEMEHTA YIIPABJLHHA QIHAHCOBUMH
pecypcamH; 3aKOHOPABE 3aKpiNJICHHA HEJANEKHOCTI Opraiis (binancosoro
xonTpomo [4, c.41].

Jlani npUHUMIH JicTanu MOAabUIC 3aKPINNEHHA Y HauioOHadAbHUX
3aKoHozaBcTBax kpain Cepony. 1Llono Ykpaiun, 1o 8 ueprua 2G01 poxy y Kuesi
KepiBEMKaMH BULIMX Opranis hiHaHCOBOIO KOHTPOIO AEPYKaB - yJaCHHIb CHA
Ha ocrosi JliMcskol Jeknapanii Gyno npuitnato Jlexnapaniro npo 3aranbki
NPUHUMDKA AISTBHOCTI BWIAMX OpraHis QiHAHCOBOIO KOHTPOJO ACPXAB -
yyacuuls CHJI. 3okpema, 3TiJHO 3 JAHOK JEXNAPAUILIO, A0 NPHHUUIIB
AIANBHOCTI OpraHiB (iHAHCOBOTO KOHTPONX HANEKATSH: 3aKOHHICTD,
HE3ANEXKHICTh, KOMIICTEHTHICTS, AGHEpKanHs npodecilinot ety (8, ¢.79].

Ha sigminy Bin JliMcexoi aexnapauii, 8 Hewnmapami CHQ opaHUED
HE3AIEXKHOCTI Ma€ Ae1o OOMeXeHe 3HaYe s, 0CKiiLIH repeafatac AILRIC ib
AEPXKaBHUX OpraHis (iHAHCOBOIO KOHTPOXO, 1Y € HOCHTH YMOBHC
CaMOCTlﬁHl:{MH, alke NiAIOPSROKOBaHi JePKaRl sy 1 iBM OpraHy ACpXanHCT
BN2NM, TOAI SK B AIACHOCTI HE3ANEKHEMH MOXKY Th BBAKATHACH JIMLLE aYAUTOPH.

. A8 nocTpagsHChKUX ASPKAB HaMOIAbMIY CKNAGHICTS CTAHOBULH
mnnem?mguia caMe NpPUHUKIMY He3aieHOCTI, OCKIILKY HaAMIpHA
UeHTpani3amsa gepmaano‘i BJIAIU MOLIKPIOBANACS 1 #3 MIHGHCORMH KOHTEXib.
3okpeMa, iHCTHTYT ayauTy B Ykpaidi cHopmyBaBca sk CBOEpiLba
Mi;'iueina'maa KOHTPONBbHO-PEBI3iANIH Ciyx6i, WTar %KOI Crapas ReiOMIPHO
Esza;’:*;“xi’ugzgg‘::):piz;muo? BOHA HE MOTAA 5aJOBORLHHTH 1OTEEDY
Kpim usoro yTpumauyHa 7222?:) BK();:iﬁax posspffgy S
I ? p(?Jl!OE-O‘!UIO anapar)( yIIB{UI.flOCl
UM TArapeM JUIs BGI0XETY, TOAI AK AYAUTOPCHKA ADIBHICTD HE

2:;5:3::::: r;ﬁg;?x%oro ¢ i”a"cy}’aﬂﬂ?, 6iabwe 1010, nMepe.davania
He38aKaI0rts 1o oql:; :cxmbm € ANLHICTIV, L0 ONO/@TKHBYE ILL.

aYNHTY CynpOBOIRYKANOC ay COU.laJIbHO-CK'()Il()..\uquy "f"l‘"c Vb, CTAIRISHAL
NEPKABHOTO Ta Bill.OyM‘IOIU: ""_CJ‘C‘l{lﬂ:ﬂ»'ln KOH(!mwraml IHICPSCIB 4 OPraKIMU
e f Choroas m“maﬂwxom po,u'o.. 14K, 0411610 3 KoM o8N NPOoture rs ayanty
Mae nepefrri g " ni,ruacpmxe:;e' PO dyRMTOPCLKU NPANTHKA CHPONEACEKONO PIBtM
KOHTPOIO, WO B HHA™ Ha "rapanTysalHa” peIvasTaTis GrHaHCOBOMO

, #Marac Oibwol nosips 3 60xy Acpxasu ayautopam -
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He3ANEKHUM nipodecioHana:
pod . ﬂa*‘: 4 Takox nocnabnexus Tucky ACPXKABHUX
KOHTPOTIOIOU MX OPraHIB Ha Cy6'ekTiB rocrona
CTOCOBHO OCTAHHBO i piosantia [9, c.11].
O, TO noITMka Yipainu oo aganrauii 3akoHoancTsa
GopMYETBCA AK CKNAaNOBa YacTHHA npaBoBol ped
HTDATIRALLI . P€®OpMH Ta notpebye
ACLICHTPATI3ALI HAAMIPHOIO Torapa ACPXABHOIO perynio 1 BAXUI
KpOKiB y ULOMY H DY OBaHNA 1 pax ABHX
P 2(); 05 Y HanpaMKy xe 3poGrero. 3rinuo is 3axonom Vipaiuu sig 12
1YH4 oKy " i
? e poky "I1po BHECEHHA 3MiH 10 AesKux 3aKOHOAABYMX aKTiB YipaiHu
it WJICHHA Npas .
o PABOBOTO 3aXHMCTy rPOMAJIAH Ta 3aNPOBA/DKEHHA MEXAHI3MiB
peaiidalill KOHCTUTYWIHHUX NpaB rpoMajsH Ha M ANPHEMHULBKY iANBHICTS
0COOMCTY HEAOTOPKAHHICTL, Geine i i )
an " Ky, ToBary 10 riAHOCTi 0co6H, mpaBoBy
ROTIOMOTY, 3aXUCT)" iCTOTHO MocnaGneHo BILTHB NOZATKOBHX OpraHis Ta
K.omponi:ﬂwpennmnoro YAp2aBiiHHA Ha Cy6'exTiB MignpHEMHUIBKOT
RIAALHOCTI, 30KkpeMa, 3MIHEHO NOpAKOK NPOBENEHHS N03aIUIZHOBUX BHIZHUX
TICPEBIPOK, WO BIATENEP NPOBOANTHMYTBCA TUNbKI HA NiACTaBi pilieHHA CyRy
Ta) TEPMIHH, CKOPCUEHi y 3-6 pasis [2, ¢. 340].

TaKKM YMHOM, NOJTITHKA HAlLIOT ACPH aBH LUOO AJANTALLT 10 €BPOTEHCHKOrO
3aKOHONZBCTBA Y CHepi HE3AMEKHOTO iHAHCOBOTO KOHTPOIIO MAE ONUPATHCA
Ha €BponeHchbKi npiopuTeTH. Bianosinyo, 10 0cHOBHUX MpuHLmMMiB ayauTty €C,
0 3aKpirvieHi y "Koaexci ety npodeciiinmx Oyxranrepis” Ta NOBUHHI CTaTH
6a11cOM HalliOHRJBHOIO aYAHTY, MOXHA BiAHECTH TakKi: HE3ANEKHICTB,
NMpodeCifHICTh, KOMITETEHTHICTD, YECHICTH, O0'CKTUBHICTD, KOHPIIEHUINHICTD,
MPUHLMAK TpOodeciNHOT ETUKH Ta JOTPUMAHHA EAMHUX TEXHIYHMX CTaHAAPTIB
esponefcbkux aepxas [9, ¢.19].

Bucunonxy. Ajanrauis HaWioOHAaJARHOro 3aKOHOZABCTBA - L& NMPOLEC
peanizauil gepxaBHOI MOJITHKY, CAPAMOBaHOT HA po3pobKy i HpHAHATIA
HOpMAaTHBHO-NIPABOBMX aKTi8 Ta CTBOPCHHA yMOB A1 iX HaJCXHOrO
RIIPOBAMKEIIHA | 33CTOCYBAHHA 3 METOIO NMOCTYNOBONO AOCATHECHHA MOBHOL
BIANOBIAHOCTI Npaea YKpaiHn 3 EBPONCHCLKUM MPABOM. CTBOpEHHA CHCTEMH
AYAMTY €B8pOMNEHCHKONO PIBHA B NIEPLIY 4EPry HOTPeCye 3anpoBaDKCHHA EARHMUX
APUHUKNIB ayanTopchbKoro (piHaHCOBOrO KOHTPOMO, 30KpeMa MPUHLKIY
HE3ANEKHOCTI, O € OCHOBOIO AYAXTY, AKHA Yy NPOLEC] TPUBAIIONO ICTOPHHHOTO
POBUTKY MPMPOAHO Ta FAPMOHIHHO copMyBascd B GLIBLIOCTI KpalH AK

HEOGXimuvil IHCTMTYT HCE3ANEXNKHOTo (iHAHCOBOro KOHTPONIO, HE

NiATIOPAAKORAHONO ASPXKABHIM Ba.

of nporpamu aaanTauil 3aKOHOKABCTRA

1. 3a Tl " 10 3aranbHOACPKABRH: \ .
o 0 O anon in21.11.2002 p.// Binomocti Bepxosnoi

Vipaiau no 3akonoaascrea €sponchicsxoro Cotoay” B
Panu Yipainn, - 2003, - Ne 3. - ¢. 12. ‘ )
2. 3axom Vicpainm "Il PO BHCCEHHA 3MIH 110 ACAKHX 3I8KOHORABYHX BKTIB ngftluu {wono MOCHACHAA
RPABOBOD JAXUCTY FPOMAARH T8 JANPOBAIDKEHHA MCXBHISMIB peanizailii KOHCTHTYUIANUX (1paB
YPOMAAAK Ha NMiANPHEMHUEEKY JiABHICTD, 0CcOGHCTY HCAOTOpKaHHICTS, Ge3nexy, nosary a0
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O. Manchenko
ADAPTATION TO THE EUROPEAN UNION LEGISLATION ON AUDIT FINANCIAL
CONTROL IN UKRAINE

In the modern conditions of development of financial law of Ukraine, research of audit has a
special value, as it gives opportunity to reveal legal regulation of this institute, that has double
economicai-legal nature and is an essential element of functioning of "healthy” market economy at
the European level. The state policy of Ukraine in relation to adaptation of legislation is formed as
a constituent part of legal reform in Ukraine and is aimed at providing unique approaches to

making legal statements, taking into account requirements of intemational legislation ir the course
of specialists’ training.




HUBUJILBHE, HHBUUVIBHO-TIPOILIECYAJILHE TA
INOCHOJIAPCHKE IIPARO

1.I.Banaceeuy

HNOPAAOK YKIAJZAEHHSA 1OTOBOPIB HA BUKOHAHHA
NIAPAIHUX POBIT 3A AEPXKABHUM 3AMOBJIEHHSM

VI(K 347.441.142

3 noyaTry 90-X pokiB MuHYNOrO cTONIT™A B KOAHIWHEOMY CPCP, a notiM i B
Yipaifi JK CyBpeHuaid Aepiasi 1104430 CKNapaTUCH 32KOHOAABCTBO (1pO
nocraBKy (3aKynisiio) ToBapiB, BUKOHAHHA POGIT i HapaHHA mocnyr Ans
BEPWABHHX TOTPED. BHHUKHEHHA HOBCTO A YKpaiHH 3aKOHOAABCTBA NPO
3a0e3NCHEHAA JePXaBHMX NOoTped y Tosapax, poboTax Ta NOCIHyrax BUMarae
ftoro Bce6i4HOro A0CHimKEHHA, THM Ginbile, MO HAYKOBMIt aHAJII3 HE [Iepe/JyBaB
NPUAHATTE: BIANOBIAHKX HOPM, a 3MIACHIOBABCS BKE MICHIA BBEAEHHA iX Yy Ail0.
HeoOXIAHICTh KOMNIEKCHOTO HAYKOBOTO aKallily JIOrOBOPIiB HAa BMKOHAHHS
DiAPAAHAX POOIT 33 ACPKABHUM 3AMOBACHHIM, 30KPEMA NIUTAHHA IPO MOPALOK
0 YRIAHCHHA, BAKIKhKaHa THM, L0 33KOHOARBCTBO YKPAiHHM 3 UbOIO NPUBOAY
we PopMyeETsCs | CTOITh NATAHHA NPO HanpiMKM | QOpMHK HOre BAOCKOHANIEHHA
Ta PO3BUTEY. TOMY, 3 MCTOK BHABIICHHX HSH0NIKIB AII0UOT0 3aKOHOAABCTBA APO
AOFOBODHM HAa BUKOHAHHA MAPARHMX poliT 3a ACPKABHAM 3aMOBJICHHAM Ta
nodyyosn HOoro onTMMankrHoOT M edexTHBHOT CHCTEMH, B AaMilfl craTTi
1POaHaNi3yEMO YK HHE 3JAKOHOAABCTBO, LIC PEiYIIOE NMOPS 0K YKAAJEHHA TAKUX
gorogopis B YkpaiHi, a TakokX BH*6aX;M0 OCHOBRI HanpsaMku HOro
F,ADCKOHANEHHA Ta 3'8CyeMO NpolnemHu, #Ki BUHHAKAIOTH P4 3aCTOCYBaHHI
NpasoBHX HOPM Ha NPaKTUUl.

Chif 3a3Ha44TH, WO CY4acH: A0CALIXKEHHA HapeAeHOoT npobaemu B Ykpaini
3MFCHIOKTBCA 32eOUTBLICIO HUISXOM BMIUIAAY MIIOM010 3aKOHOAABCTBA MpO
3a6e3neyeHHd JepXKaBrHX NoTped ¥ nasyaisuid JiTeparypi 3 UMBIALHOIO i
rocrnosapcsrore upas, Oxpemi aCiekTH aaHOI npobliieMH 3HalLINK CBOE
BiZOBPAXKESHAA Yy HAYKOBHX ITyOnixaiiisx, 30kpema, A.3050TyXiH A0CIHiUKYBaB

NUTaHHA 3aXHCTY BITYM3HAHOTO PUMHKY NpPH 3AIACHEHHI 3aKymiBeb,
kBaziQikanifivi BUMOTM JO yJaCHHKiB KOHKYpPCY (8, ¢.27], . Anoniii - npoueaypu
KOHKYPCHOTO BiAGOPY NEPEMOXKIA Ta 3MICT TEHACPHOT noxymenTautii {7, c.18-
21}, O.A.SennHeBHY - A€sKi aCHeKTd YXIaJCHHA AOroOBOPIB 33 ACPKABHHM
samorieHHaM [ 1], Ta ivmi, OaHak NOBAKI aHaJII3 3aKOHOAABCTEA, 3 YPaXyBaHHAM
aMiH, SKi BiaOynucs i3 nNpuiHATTAM HoBUX liuBinbHoro ta focnonapcbKoro
KOAEKCi8 YKpaiHW, He NPOBOAKBCA.

Orxe, aHaNia3 ICHYIOUMX HOPM LOA0 ACP)KABHUX KOHTPAKTIB HA BUKOHAHHA
RIAPAHXHAX POOIT MIa aepxasHMUX NoTped noxasye, moO: ASPHABHMA KOHTPAKT
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AHUX poﬁi'l‘ JUIR HACpKaBHHX .r‘lo-rpcﬁ YKIIa/1a€ibCAa Ha OLHOR]
H; IR OPrany AepIKaBHOl Bﬂall.V.l, AU BHKOIYC q“y"*(ui‘i
KnaacHHA 060p'A3K0BE; ANA NUIPAAKNKA YK feyyy
samosiuxe, A% 7 «Ty He € 0BOB'A3KOBHM, 32 BUHATKOM BUnajkip
B KOH;T:* 2 ).:Balcouy ykpainn "I1po MOCTABKK DPOAYKiii M;
nepeabaneHit ne:6" Bi.L'l 22 rpyRHs 1995 p.; AKWO ACPHABHE 3AMOBAC 1Ry 4y
n?pmas‘fwxog‘:;‘:‘ pO3Milly€TCA 32 KOHKYPCOM, TO OPTa [CPKABLOT bjiajy,
?;:Szlézlni) 30608 A3aHMA YKIACTH JEPKABHUA KOHTPAKT i3 nepeMoxiey,
mﬂ'g?rciaamaemo HeoOX1AHMM 3a3HAYKMTH, WO YKJIAACHHIO Acrosopy
6yniBenbHOIO miapAAy 3a ACpXKaBHHM 3aMOBJICHHAM, HE3AIEXHO Bf A CRocoby
Horo yKJIaAeHHs, Mepeiye MOro/ukeHHs 1ad :f,a'raep.un‘(e%mﬂ ‘rm’y.mg Oypos y
NOpAAKY, BCTAHOBIEHOMY [Mocranoeoio Kabinety Mmu‘:'rp:a Yxpaium mig 8
pepecha 1997 p. "[Ipo nOpAnOK 3aTBEPIKEHHA TuTYNiB OGynos (o6'extin),
6yNiBHULITBO AKHX 3 HCHIOETRCA i3 3Ty SCHILIM GIGIKETHIX KOLLTIB &00 KoulTin
Mi ATPHEMCTB AePXKaBHOT BIaCHOCTI".

Y ropuavdHi niTeparypi po3pi3HAOTE HEKOHKYPEHTHEN (TpansuuiiHuii) Ta
KOHKYPEHTHHI CRIOCOOH YKIAJEHHA FOCIIOAAPCHKUX ACTOB0P.8 (1, €.86, 126; 3,
c.148].

HekoHKYpEHTHI crrocofu YKJaACHHS TOCIOLEPCHKHX AOT0BOpiB
3NiNCHIOITEEA: 1) IUTAXOM NPOBEASHHEA NIPAMMX 1EPETOBOYIB NEBHGSLKHEMK
NpeACTaBHUKAMH CTOPIH, IO 32BSPLIYIOTHCA MANUCANHAM JJOPORCRY K EAHEOMO
JOKYMEHTA (3 MOXJIHBUMU XOAATKAMMU); 2) WISXOM HANPABISKRI OJHIC0
CTOPOHOMO iHIUIH CTOPOHI NMPOSKTY ACIOBOPY Ta Y3TOMKEHHA NOZULIE CTOPIH
wono #oro ymoB 3, c.148].

Cnif 3a3HaUMTH, LIO i MPAKTHKS, | YHHHE JAKOHOIABCTEO HALAIOTE IEPERATY
KOHKYPEHTHUM CNOcoGaM YICTaaeHHA JOrOBOPIB 1Ha BUKOHANHS MIpAR HUX POOiT
332 JCPXKABHUM 3aMOBJICHHAM. ¥ 3B'A3KY 3 LMM MNOPAACGK YKA3ASHHA TeKilX
AOTOBOPiB HEKOHKYPEHTHHMM CIIOCCOO0M POIIMAKCMO KOPOTKO i 3BEPHEMO YBATY
Ha Haliousw npobIeMHI MOMEHTH.

Omxe, YMHHHM 3aKOHOOABCTBOM ITPO 3aKY(1iBIO TOBAPiB, podiT I HOCIyT 32
ACPXaBHI KOIITH HE PEYYMOETHCA NOPRAOK | CYPOKH, ITPOTAIOM AKUX [IOBKHHR
OyTn HanpasleHa odepTa MPO YKIIALSHHS ASPIKABHOTG KOHTPAKTY, & TaKOK He
BH3HAYCHUA Cy0'exT, HA AKOro MOKNANACTLCH COOB'A30K HANPABAATHA [POCKT
Aorosopy. Y 3B'a3ky 3 uum Bumuii rocnogapchkuit cyn YxpaiHu 8
inpopmauifivomy nucti sig 12 Gepesun 1996 p. Ne 01-8/110 (iz 3mivam |
NONOBHEHHAMM, BHECEHUMH JIMCTOM BUIIONO rOCHIORAPCHRONO Cyay Yipaiky
BIX 6 imnHz 2000 p. Ne01-8/319) “ITpo 3akon Ypainu "[Tpo nocrasku nponyxul'f
AT ACPXKABHUX NOTPe6" po3'ACHUB, 1O pPo3pobxy i HanpasieHHA iHirift cropoHt

MPOCKTY AepXKABHOIO KOHTPAKTY MOXe 3/1iHicHIOBATH AK zxepmanunﬁ 3aMOBHHK,
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TaK | BAKOH2BEUb AePKABHOIMO 3aMOBJICHHS. V LLOMY XK iH(pOpMaLiHOMY NUCTI
3a3HAYCHO, WO UCHTPANLHI OPI'aHK BHKOHABYOT BNaau, AKi KOOPAHHYIOTB poboTy
JAepKaBHHX 3AMOBHHKIB LLOA0 PO3MIEHHA MTOCTABOK NPOAYKUIT A AepPKaBHUX
noTpe6, AOBOAATE A0 AEPKABHUX 3aMOBHMKIB 36a/1aHCOBaH] 3 diHaHCOBMMH
pecypcamit OOCAT MOCTABOK POAYKLIT JUIS YKTAZEHHA JCP)KaBHMX KOHTPAKTiB
13 BAKOHABIAMU ASPIKABHOTIO 3aMOBJIEHMS, AKILO iHILE HE BCTAHOBJICHE 3aKOHOM.
OTXe, A0 MOMEHTY NOBEACHHS TakuX 0oGCAriB NpoAyxuii Yy AE€pPXKAaBHOIoO
3aMOBHHMKA BIJCYTHI NMpaBOBi NMigCTaBM BUMAraru YKJNAACHHS OEpXKaBHOrO
KOHTPAKTY 3 BYKOHABUAMM NEPXABHOIO 3aMOSNCHHA. Y TOM € 4ac YHHHI
HOPMAaTHBHO-TIPABGBI AKTH HE BCTAHOBIIOIOTH CTPOKH, OO CIUITHHY AKHUX
JepIKaBHHA KOHTPAKT NOBUHEH 6YTH yKIasie HHMil.

HuH AOPAOK YICTAACHHA AEPKaBHUX KOHTPAKTIB PEryIOEThCs CT.CT. 181 T2
183 I'ocnonapcekoro xoaekcy Yipaiuu (aani - I'K). OTxe, MOXHa BHAIIKHTH
TaKi eTany YKHaJEHHA JepKaBHOTO KOHTPAKTy HEKOHKYPEHTHHM CIIOCOo6oM:

1. Pospodxa npoekty nepxasuoro KOHTPAKTY. JK yxe 3a3Hayanocsk,
po3pOOKY NMPOCKTY ASPKABHONG KOHTPAKTY MOXE 3A1HCHIOBATH K ACPKABHHMH
3aMOBHHMK, T4K | BXKOHABELDL ACPKARHOIO 32MOBNCHHAL.

2. Hanpapsenss po3pobncHLio npoeKty Aorosopy (odeptu). Iponosuiis
YKNACTH AOTOBID MA€ MICTHTH iCTOTHI yMOBY AOTOBOPY | BHPAXXaTH HaMiIp 0co6H,
sKa il spebuia, ssaxaru ceGe 30Gop'Asaxor0 y pa3i i opulHATTA. [1poekT
AOTOBOPY HEARPABIVIETHCA Y ABOX NPHMIDHHKAX.

3. JhinpAnrwiK, Ke¥i GTPUMAR IPOCKT AepKaBHOIO KOHTPAKTY, 3Ai HCHIOE OIHY
3 Ta¥MX Jif: a} He nisHise 20-meiworv TepMiny mianucye i MOBEPTAE OAUH
€K3EMILGD A€DIEBHONO KOHTPAKTY iKLEi# CTOPCHI y pa3i 3roau 3 #oro ymosamu;
6) 3a HaIBHOCTI 3aAMCPEYCHSD (HORO OKPEMHX YMOB JOTOBOPY CKIIAfAE NPOTOKOJI
PO3GIKHOCTEH, 2pY M0 POGUTHCA 3ZCTEPEKCHNA Y KOTOBOPE Ta y 20-neHHMMH
CTPOK HAACHSIac EPYTIA CTOPOHI ABa DPHMIPHUKM NPOTOKOLY po3bixHoCTelN
Pas’oM 3 RIARACAHUM JOTNOBODOM,

4. Hepxasudit 3aMOBHAUK, AKUE 04¢pKaB TIPOTOKON po3GixHOCTEHR mo
BOrOBOPY, 3000B'A3aHuil npeTsrum 20 axis po3rAHYTH HOro, y uel e CTpoK
BXHTH 2aX0AIB AN% BPErya0eaitai [030DKHOCTEH 3 i APANHMKOM Ta BKIFOYMTH
AC ZOf0BOpY BCi NpHitasTi 1PONO3MHUIY, 2 Ti po3GixHOCTI, O saTnmwIncs
HEBPLLYMLOBAHMMI, NEPEAAaTH B LIEH JKe CTPOK O CYAY, OCKIAbKA YKIaJCHHA
ACPMAEHOrO KOHTPAKTY AN HROTO € OOOB'A3KOBUAM. ¥ pa3i AOCATHEHHA
CTOPOHaMU 3rofM HIORO BCiXx abo OKpPeMMX YMOB, 3a3HaYCHHX Yy IpOTOKOJI
Po3GiKHOCTEN, Taka 3roAa NOSHHHA 6yTH niaTBepIKEeHa Y NUCHEMOBIH $opmi
(npotokonom Yy3TOAXKEHHA po36ixHOCTER, NHUCTAMH, TenerpaMaMu,
TeaeTaltiorpamamy To10). KO NPOTOKON Pe3GihXHOCTEH OyB BiaxXuneHuH umn
36ir 20-neHuuit TepMiH, TO PO3GDKHOCT] N0 AEPXKABHOMY KOHTPAKTY, YKIaAeHHS
AKOro € O0OB'AIKOBKM 15 ACPKAaBHOTO 3aMOBHHKA HH i APAHHKA, AePCAAIOTHCSH
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iHIIOKO CTOPOROIO ¥ 20-neHumit TEPMiH Ha POBITIAL 1OCHOAAPCLKG Cuy. v
LBOMY BUMAKY CYA 3RIACHIOE }’3'“011:"0""" )’M;)'i"3:: ’"‘“"X Oyne Y¥nase g
KOHTpaKT. TAKUM UHHOM, HaCTYNac n'aTHit eral . Op““”“" B CYA kg o
cTOpoHa, 8ka OfepKanad MPOTOKON posﬁmfnocre WORO yMOR Noronopy, .
nepenacTb Yy sasHadeHuit 20-peHRHHA CTPOK A0 CYRY pPOibixHocyi, W,

3aNMUIMIUCSA HEBPETY1LOBAHHMHU, TO NPOTO3ULUL IPYTOL CTCEOHHU BRAKai0T 4.

npuiHaTMMH. Take NpaBuno CTOCYETHCA TUIBKH ACPX@BHHX KOHTPaKTis.

SIKIO CTOPOHA, 1A AKOI YK/IRACHHH ACPKABHOIO KOHTpaxTy € 000813108 My,

yXHASETBCA Bill HOrO yKIaACHHA, iHwa CTOPOHA MOXT 3BEPHYTHCs g
FOCTIOAAPCHKHM CYA i3 MO30BOM MpO CHIOHYKAHER A0 yKAANCHHA JeDkasHOro
koHTpakTy. TYT HEOOXiAHO NOTOAMTHCA 3 LyMKOIO Bensuerny O.A. 1po e, o
CTIOHYKaHHs Cy6'€KTiB rOCNONAPIOBAHHA 10 YIIIZACHHA ACPKABIIOrO KOHTpaky
Ha OCHOBI AEPXKaBHOIO 3aMOBJICHHA MOXC HaCysari QOpMH NKFaTy 3 Goxy
AEP)KAaBHHX OpraHis, 10 NOPYWIYE NpaBa 7 OXOpOHIOBaHI 33aKOHOM iHTEpecy
cy6'exTiB rocriogapioBakns. I1pasosorc QOPMOIO 3aXMCTy Npas I 3aKOHAKX
iHTepeciB Cy0'exTiB roCHoORaprOBaBHA Mac Oy Ty IPaBO HA 10308 [P0 BU3IHAHHA
HEAIICHUM JEP)KABROTO 3aMOBJICHHA NOBHICTIO ado vactkoo [1, ¢.114].

KOHKYpEHTHUMM CIIOCO0AMH YKNALEHHA TOCIIONAPCHLKUX AOMOBIPIE € 10pry
(ayxuionn, teHaepu), koukypch. Cr.13 3akony Yipaiun "[po zaxynisnw
TOBApiB, POGIT i MOCHYT 3a NepKazHi KOWTH" 8 2Z Jit01010 2004 p. yCTAHOWHOe
TaKi KOHKYPEHTHI cnocobu yiiiale HHA ASPXaBH KX KOHTPAKTIS: BLUKDPUTI T0pIis;
TOPTrH 3 OGMEXKEHOIO YUACTIO; JBOCTYTIEHERE TOPTH; 3aNHT I HOBHX NPOLIG3M i
(KOTHpYBaHb); TOPrH i3 3MEHWCHHAM IIHH {PEXYKIHON).

Topru aBaa0Th 06010 OAMH i3 cnocoliB yriageHHs AOTOBOpiE i-
3aCTOCYBAaHHAM MEXaHisMy odepim # akuenty. Ha piaminy pin ABOCTOPCHHIX
NpaBoOYHHIB, A€ Ul ABa aKTH HaCTile OyBarOTh HEOOX I ARMM K | ROCTATHIVG SR
YKJIAICHHA ROTOBODY, NIPAKTHKA IPUBCACHHA TOPriB BKIOYAE B Cebe HOTHDY
€TalM, Ha KOXKHOMY 3 AKHX BIAOYBREThCA CKARNARNT 1 NiANMUCaHHA BIATIOBIH 41X
BokymeHTiB. HeoGxiano norompurncs 3 H.J.€Croposum, mo "30508'12a863 3
nepeaadl MaliHa, BUKOHANHA POGIT UM HaAAHHA NOCITYT BUHHXAE i3 CHAAHLHOTO
IOPHAMYHOTO Crutany". TipH UBOMY CaM aBTOp H#a3MBAE B AKOCTi CACMEHTIB
BIATIOBIAHOIO IOPHAMTHONO CKNRIY "MOOBEEHHA TOPLiB | YKIALCHHA Ha QHOB
iX pezynsraris Aorosopy” {4, ¢.453]. Ha nax normnan, ues IOPMAMUHKN crnal
CKIAJAETHCA 3 ABOX IOPMAMYHUX DAKTIB, OLHAK y NEBHAX BUMagKax ix MOxe
ngﬁzﬁii:;"z;‘:sia?a:muenypa ABOCTYMEHCBUX 'ropria' (TeHnePiB).
JamobRERts Ty Cotn HaMioauun no?lnom.nae MPETCHACHTIB Ha BUNOHAHHA
Mepwa ckAaARicTs, gKa np ?cwyrm'm B IONOBIPHL CTOCYHKA, l‘)-,"r RUBENKAC

» OB A3aHa 3 YCTAHOBACHHAM TIPABOBOT Vip ity &M
OTOTOLIEHHA PO NMPOBEACHHA TOPIiB: YY € OIONOILICHHS 0QepTOIO, YU TINbKK
SaNPOLICHHAM 10 Hei? ’
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Y ropunl.d‘mm Hayui._v. LEOrO NMTAHHA ICHYIOTH Pi3Hi TOYKH 30py. {lepwa
rpyna asTopis B"XORP{TB 13 TOTO, 110 OrONIOLUIEHHS NPO NPOBEAEHLA TOPriB ABJIAE
c06010 ONHOCTOPOHHIA NPaBoOYUH OpraHisaTopa TOPriB, AKUN TATHE 3a COGOMO
BUHHKHEHHA 30008'A32/1LHOTO NPABOBIAHOWIEHHS Mix 0¢c06010, AKa OTpumMana
OrofoLEHHA fIpO MPOBEACHHS TOPriB, Ta OpraHizaTopom Topris (5, ¢.779; 4,
c.507]. Hpyra To'-nca.aopy 3BOAMTLCA OO TOIO, LUO ONONIOLIEHHS Npo NpoOBEACHHA
TOpriB € Od)eP“?lO 1 TOMy, ¥ Bunaaky ii axuenty aapecaroM (6yap-KuUM, XTO
BiATyKHYBCA), MK OpraHi3aTtopom Topris i ix YHacCHHKaMM yKJ1aJa€ThCs AOTOBIp
Ha MPOBEAEHHA TOPriB [2, €.226; 9, c.49-52].

AKI10 OFOJIOWCHHS NPO NPOBEACHHA BiXKPHUTHX TOpriB (reugepin)
aapecoBaHe HOBHIHAYCHOMY KOsy 0Ci6, TO, BUXOASYH 3i 3MicTy .2 cT.641
[{1BibHOPO KOAEKCY Vkpaiuu (aani - 1K), BoHO He € odepToio, a TinbKM
3anpOLICHHSM POSHTH NPONO3HLIT yKiacTn AOToBip. 3anpomieHHs 10 Y4acTi B
3aKpHMTHUX TOprax (y Toprax 3 o6MexeHoIo y4acTio), xou i agpecosaHe
KOHKpCTHHM [PCTCHACHTAM, ajie HE MICTUTh ICTOTHHX YMOB AOroBOpY. SIK
sashayas L.B.HoBuubkHiE, "opravizauis ny6nivnux TOpriB ABnge co6orwo He
MPOTIO3HLiI0 JOTOBOPY, a TUIBKM 3aNPOLIeHHA pOGUTH NPONo3uLHO: 110CaA0Ba
0coba, siKa NPOBOAMTE AYKLOH, MOXe a6o NpUMHATH HaHGiNb BHUIIAHY
npono:muilo, ado NpHUITHHNTH TOPTH, HE AIPUHHABIIH >KOAHOT NMPONO3ULLIT, AKIIO
)KOAHA 3 HUX HE JOCATAE BU3HaYeHuX Mex" (6, ¢.153].

MoT#EOM 3aMOBH#KA NpU NPOBCACHHI NONEPeHbOT KBatidikaill yyacHUKIB
€ TMparHeHH:1 OOMEMHMTUCA HEBEIHKHM KOJIOM NPETEHACHTIB i3 BU3HAYEHUM
npodecihnum rocsizoM. Xorinocs 64 0COGAMBY yBary 3BEpHYTH Ha Te, IO
npH GPOBESACHHI MONCPeAHBOT KBaniPikauil niagpagHuKis 3aMOBHHK NPOIIOHYE
MOTERUIAHKM TAPIAHMKAM HaJaTH BSRHKHU o0'eM indopmawuii npo cBoio
NOTOYHY AiAABHICTs. CIOAW HaNIEXKaTh BiXOMOCTI NPO CTPYKTYPY i HaNpsAMKH
aisneHOCTI QipMy, Mpo i1 KkepiBHULTRO, ICTOPiIO, BUPOGHMYI HOTYKHOCTI,
MaTepiasibHO-TEXHiYHEe 3abe3nedysHHA. Texuiuna xksBanidikauis nperesaeHTIB
fIOBMHHA OyTH niaTBEepIDKEHa JOKYMEHTALICIO HpOo 06'€KTH, COPY/KEH] HUMM
B MUHYJIOMY.

HacTyriHiM eTaroM € HalipaBieHHA TPeTeHACHTaM TEHAECPHOT ZOKYMeHTaLlil.
TengeprHa JOKyMeHTaUiA - HE AOKYMEHTAUiA, IO NOTYEThCS 3aMOBHHMKOM Ta
MepeAacTsCA BUKOHABLIM TS NIATOTOBKY HMMHU TEHACPHMX NPONO3ULilt ioxo
npeaMeTa 3aKynisii.

Tenpepua npono3uuis ogaeThca y NUcbMoBilt popmi 3a nignucom
YNOBHOBa)KEHOT nocanoBoi ocoGu BUKOHABLA Yy 3aredaraHoMy KOHBepTi abo B
Wik dopmi, 3azHauenilt y TenpepHBx nokyMentax. Tenaepra Npomo3wuis
y4acHuka Topris BRaxacTbecad odepTolo npoaasii. Y Uil Aaxocri BOHA MOXe
OyTH npaiiHATa 3aMOBHMKOM i 060B'AIKOEA U1 BUKOHAHHS IPETEHACHTOM.
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BianosifHO A0 cT.26 3aKOHy pf)“p“Tr 'ff::ﬁ:apﬂﬂx L oosnui
pi A0y BAETHCA Y AEHb 3AKIHICHILS CTPOKY IX "";ﬂ:’c’ ’:‘{ Zc"ma -yn";“c;ﬂ, 3a3Haveyy
y TeHpepHIH AOKyMEHTaUl!. 3amon.1-mx n.pm : y;iiwmncni o p OXI1A Toprig
3 WHCNIA THX TEHASPHUX npono3uuift, ki He OY4 i OCHOBI KpuTepjig
OLiHKM TCHACPHHX npono3unii, sa3HauYCHAX Y chfﬂcpﬂl ' AoKyMeHTaui],

BinnosiaHo AC CT.1 3aKoHy aKUeNT TeHAcpHOL MPONOINIUL = L& Hpuktns .y
3aMOBHIWKOM TEHAEPHOT apono3uUii T2 HataHHA STOAK Ha Il OTLIaty. Feunepua
LA BBAXKAETHCH aKLEMTOBAHOKO, AKINO 3amqsuuxom B YCTAHOBNAEHNU} y
TEHACPHUX JAOKYMEHTaX CTpPOK no,zxauo.m{crmose NiATBEPAKEHHS BUKOHaB o
 aKuenTi TeHAEPHOT nponoanuii‘ nicnds BHU3HAYCHHA ﬁorq NEPEMOX e M
npoueAypyu 3akynipii. 3 y4acHHMKOM, TEHAEPHY NPOMO3UULO JKOro Oyno
aKLE[ITOBaHO, 3aMOBHUK YKJIaac AOrosip Mpo 3aKyMiBJIKO BIANOBIAHC A0 BUMor
TeHJepHOT JAOKYMEHTalil Yy CTPOK HE paHitue Hik 4epes 3 pOSOYHX JIHIB i3 aHx
BifiNpaB/ieHHsA MHCbMOBOTrO NOBiIOMJIEHHA BCIM YYaCHHKaM NPOUCAYPH TOPris
npo iX pe3yyibTartH, ae He nizuiwe Hixc uepes 21 podouMit ncHs i3 IHa aKuenty,
VYci BUTPATH, [OB'A32Hi 3 YKJIagaHHAM ROTOBOPY (y TOoMy MHMCRi BHTpary,
mop'a3aHi 3 #oro HorapiaJibHMM IOCBiMYEHHAM), MOXYTh NMOKJIANATHCA Ha
Y4ACHHKA - NIEPEMOXLIA NPOLIEAYPH 3aKynissal BRIIIIOYHO HA YMOBaX, BU3HAUCHHX
y TeHACPHii aoKyMeHTanii, Ta sianopigHo Ao nonoxedb LK Vkpainu.
HorapiaipHe NMOCBIAYCHHA AOTOBOPY HE € 06GOB'A3KOBUM, AJI€¢ Ha BUMOTY
3aMOBHHKA JIOTOBIp NP0 3aKYHIBIO NiAArac 000B'A3KOBOMY HOTaPIaILHOMY
NOCBiAYECHHIO. YMOBH AOINOBOPY Npo 3aKyITIBJIIO HE MIOBHHH! BiXPISHATHCA Bij
ymoB TeHAepHOI (LiiHOBOT) NPOMO3HLIl YYaCHHKA - TNCPEMOKUA MPOLSTyPH
3aKkyniBai, XpiM BHNAAKiB 3MCHIICHHA LiHH TEHACPHOI NPONO3HILtil npH
nposeieHHI TOPTiB i3 3MEHLUICHHAM uiny (peaykuiony), Ta HE MOBHHHI
3MIHIOBATHCA NMiCNd MIANKMCAHHA JOTOBOPY PO 3aKyHiBK, KpiM BUNAIKIB,
nepenGaueHuX 3akoHoM. HaliGinell akTyanbnuM JaJiMUAETLCA NATAKHA OpO
craryc nepeMoxud. Y GibIOCTi BUIAMKIB MPHCYIDKECHHA 3aMOBIICHHS O(EPEHTY,
1O BUI'PAB TOPrH, HE € AOCTATHLOIO MiJCTABOIO [U1A TOIO, 106 BBAXKATH JOroBip
ykiazeHnM. JIoroBip npo 3axyMiBiko HaGupae YHHHOCTI 3 AHA HOI0 NiANMCAKHA
3aMOBHMKOM Ta YYaCHHKOM, BU3HAHUM NEPEMOMIIEM NPOLCTyPH saKynisii. Bid
yKIAZA€THCA TUIBKM B NMCHMOBIM ¢opmi pinmosiaxo ao nonoxews LIK ta 'K

YkpaiHu.

Heo6xiaHo Bin3HaYyHTH, 10 HA BiAMiHY Bill TOPTiB (TEHAEDIB) HA BUKOHANMA
HECKIRAHUX poGiT, npy npoBefeHHi Topris (TeHAepiB) HA CHIOPYILKEHHA OO Kris
KamransbHoro GyaiBHUUTBA 3aMOBHHKH po3polnsaOTh ANA 11oTeHUiAHHX
odepentiB 6inpl AeTAaNi30BAHMI ONUC BAMOT A0 MaitfyTHLOTO OG'EKTa.
TennepHa RokyMeHTaLIA, AK NPABUIO, BIJIFOYAE B ce(e: 3anPOLICHHA AR yuyacTt
B TOprax, B AKOMY 3a3Ha4alOThCR O6'€KT, periol MalibyTHvoro GyaiBHUUTEE,
CMHMCOK AOKYMEHTALT, 1110 HEOOXiNHO HaAATH, NOPIOOK T& YMOSH pOBEACHHA
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yopriB; OMUC MAROYTHLOTO 06'eKkTa i3 RKasinkoIo O6Carin pobiT, row; 3abyno

ratupHTio 6y;1inem_> Ta cnopyn, KINbLKOCTI Hosepxis, noczmas;uu Bupoﬁﬂ):::x";
nonomimllb!x PUMILICHL T2 L 12K, yMOBYM $inancynaiim, ninbrosus nepion,
punAaTy BIACOTKIB 3u .}lenunnaqeui CYMH, BANIOTY NAATCKIB; CTPOKM s
aanepIEHIts BCIX pobiT, Mexi BianosinansHoCTi niapsa4MKa, caHkuifl 3a
3aTPUMKY BUKOHAHHA POGIT; 3aransHi ymoBu KOHTpaKTYy; cneuudikaiiio
BKAIOUAIOU W BUMOTH N0 MaTepianis i akocTi pobir, ,

OT1xe, Ha cForo.nHimniﬁ OCHDb NpaBOBE PEryiOBaHHA 8 ramy3i 8MKOHaHKa
RIAPAIHKX POOIT 3d ACPKABHMM 3AMOBNCHHAM 3/ HCHIOETbCA Ha OCHOBI 3aKOHY
V«painm "[Ipo raxynienio tosapie, poGit i nocayr 3a OepXaBHi KOLITH", AKKi
GaxTHYHO OO'CAHYE TPH BeJHUKi MPYNH UHMBIABLHO-NPABOBHX AOroBOPiB i He
BpaxoBy€ 1X 0coldansocTeit. Tomy BGawaeMo HeoOXinHuUM NPUAHATTA 3aKOHY
Yipainn "[1po niapsani poSotu ana aepxasHmux notpe6"”, skuit 61 8paxosyBan
0COOKMBOCTI AAHOT I'PYNH IMBIALHO - IpaBOBHX AOTOBOpPIB, A€TansHilue
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I.Banasevych
CRDER OF AWARDING A CONTRACT AFTER THE STATE DEMAND
In the given scizntific article is exarnined nun-competition (traditional) and competition meth-
ods of awarding a contract afier the state demand. Thus an author analyses an active law, clucida-
tion of the Higher ectiionnic court of Ukraine, views of other rescarchers of the adopted problems
and expresses Lie suggestions in relation to the improvement of awarding a contract after the state
domand,

B.A.Bacunsesa
NMPABOSE PEI'YAIOBAHHY NOCEPEAHUIILKOI AIMNABHOCTI

VJIK 347.12
Nocepennupka AIANBHICTS MOAATAE B HANAHHI GAKTHYHMX T2 IOPUAMMHKX
nocayr inwum ocobam (BUpoGHUKaM i CIONMBavaM) Y peanisauii uu npuadanHi
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HHi IHWHX, [08'A32HMX i3 ToBAPHUM 0BIroM nociyr, 4¢
Ky i 3aKynoK TOB4pY 34 PaxyHOK THuIyX ()'(:jﬁ. ii eig
po3riaaaTi aK BCTaHOBAEHHA eKOHO‘Ml'I_HHX YI npgsoaux BIABOCHY 4,
HOCepeAHHITBOM (y Tomy yuchi 3a y4aci m? u.nuo ocodu. |

Yiepue B ya‘pai'HCbKOM_y 3axouonancr8.f Bl::;;{aqc}ms. MOCEPEHmI Koy
onepatui 6yno sakpiruieno B CT4 3aKoHY YKPa’“f‘ PO 30BHIUIKOEKOHOM iy
AISNBHICTD" gig 16.04.91p. {1}, cyTh AKOI nonﬂ.rae B TOMY’ IO U SpifC e
nocepeAHNLIBKNX onepauii npaso .B.ﬂaCHOCTl Ha maa;i H.e.: FleCXoAHTb -
nocepeatuka. Jlo Takux oncpau}ﬁ BiIHOCATH GPOKEPCHKI YIOAM, NOMCL iitine
DOpYYeHHS, KOMICifiH1, aPeHTCBK] ,:xoro_nol?n, JOFOBOPHY AOPYYCHHSA TOLLO,

[TporosouieHHA Kypcy Ha eKOHOMIYHI peopMHU BHMATRE YIOCKOHR ey
fpaBOBONQ peryMoBaHH nocepeARNLbKHX oriepati#. JLo aKepen yrpaskcrkero
npasa, Lo perymoioTh BiMHOCKHY [IOCEPEJHRLITBA, B NPTy HePry CAIA KiecTy
LUMBLIBHE 3aKXOHOAABCTBO, B MEX2X SIKOTO iCHYIOTE 5K 32TaJleHI, TaK | CrieliasibHi
nopMu. Jo 3arajibHHX cliiZi BiAHECTH HOPMH, LIO PCIYRiOOTL DiACTasy
BUHMKHEHHA 3000B’A3aHbD, BiANOBIAANLHICTE, YMOBH OO0 BUKOHAHHA TOLLG, 4
TAKOXK 3arajibHi HOPMH MPO HAZIAHHY HOCIYT. Cepen cliciiianshsx e baumry
HOPMH NPO ACPYYEHHA, KOMEpLIiiHE NPeLCTABHUITBO, koMmiciso. Tipurearuii
ropuit L{uBinsHMM KOJEKC CYTTEBO TORINIUME CHTYAYiitD. Y Ho0MY 3aKPINNCHUA
iHCTHTYT KCMEPUIHHOro LpEeACTABHULITES, 3A12 b IONOKEHHA 1PN JOroBOpH
MOCHYF, CyTTEBO 3MiHCHI npasiia, MO peryjioloTh AOTOBOPH LOPy4EHHA T3
KOMici¥, ane mocepenHybKi JOrOBOPH, Taki SK KOHCHYHALIS, ATCHTYBaHHA,
6ipxoBe DOCEPEAHMUTEO, 3ATHIUMIHCA 03a MEMIMHA 38KOUOLKABYOTO

TOBaPiBs y Haja G y

apificHenni nposa

pery/HoBaHHA.
CnpuaHHA B PO3BHTKY Ta aMHAMill EPaBOBIAHOCKHH MDK YYACHWKAMH

CYCMiNBHMX BiAHOCHH € HPEAMETOM LiANBHOCTI MOCEPELHAKIE HE TLISKM B
xoMmepuifinomy obopoti. Tak, NOCEPEAHULUBKI NOCTYId Y CIPHAHHI NOUIyKY
HOBOTO MicLl pOBOTH HAZRIOTE CITYIKOH sakiraTocTi (G0 ©1.8 3akoKy Yxpairu
"[po 3ainaTicTs HacenenHa")[2]. Tloceperuuk Gepe y4HacTs y MpuMuprux
NpoLEYPax HIOAO BUPIUICHHA criopis (cT.11 3axory Vkpaiitu “Tipo KOJIEKTIBHL
porosopu i yroau", c¢T.8 3axoHy Yipainu "llpo mopRaok BHDIICHHE
KOJIEKTHBHHX TPYAOBUX Criopis (KOHQUIIKTIB). ¥ 3ekosi "IIpo inBecTHLIR)
HiAALHICTS" 3a3HAYAETHCA, IO IHBECTOP BITpaBi 1ia0yBaTh HeoOxinHe Homy MaAHO
y TPOMaSH Ta IOPHAMYHKX 0CI6 Ge310cepentso ato yepes noceperKis(3}.
YacTo B AiTEPaTYPi BUCIOBIIOETLCH AYMKA ADC TS, MO HOCEPSAHUUTEO = UC
3aBKAM COCKYIATMBHA HIANBHICTD y KoMepLiMHi# cdepi. 1 nponax roBagy 3
BUTOI0IO 18 Ce6C BOBIIMIL YaC POIFAARANMCA AK OCHOBHA 3 O3HUK TOPrOBHX
focepeaHnuskux yroa [4]. Hanpuknaa, y 3akori Yipaidu "Ocnosk
i:'::::’;ia:;:::czpo KYABTYPY" MOCEPCAHHIbKA AIANGHICTD OAHOIHAHHU
AK nignpuemuunubka [S]. Taka Te3a 3Hadwia cBot
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. rpep/OKEHHA i B mosoMmy [0CIIONAPCHKOMY KOAEKCT YKpainy, OCKiJIbI-(H B1H
e opanyii Ha peryJuoBaHHs BiJIHOCKH y cepi rocriofaproBatHs, pyiL1HHOIO
crpY 4KUX € KOMEPUIAHUHA 3HCK. [Topan i3 MM, Y 3aKOHOIABCTBI, AK NPABUIIO,
CMOK:{ [ocepeAHALBKOT AIATBHOCTI HE PO3KPHBAIOTLCA, @ IX 3MICT MOXHA
OSHa:oauTu LUISXOM O3HAK, U0 3ragykoThCA MPH BU3HAUCHHI iHWIWX MOHATD.
;Zz y [ToAOKEeHH! ".Ilpo Mim'ﬂapon.l.mit KOMEpLiHHNIA apﬁiTan(HHif.I. cyzf' npu
Toproso-npomucnoam.nana'n Yxpamu (,uone.n‘ox no 3akoHy Yxpaind "Ilpo
i KHAPOAHMA koMepuilinuit apGiTpax") BUAIAIOTECA MOHATTA "TOProBOro
npcncrasﬂnmsa Ta nocepeanuursa”, :

Jliloue 32KOHOJABCTBO BCTAHOBIIOE i neaki oOMexeHHs 3 HaJaHHA
flocepeiHNUBKNX TIOCIIYT. Tak, 3a60pPOHEHO MOCEPECAHHUTBO HPH O'rpnman.ui
apauisHUKOM 3apobiTHoY rnartu (c1.25 3akony Ykpaiuu "Ilpo onnary npfimj‘)
[6]; TOAd, KOKI# MiSNBHICTb NOCEPENHUKA BUKOPUCTOBYETHCA B HEA0OPOCOBICHIH
xoukypenuit [7]. Y 3axoni Yxpainu "IIpo HaykoBO-TeXHi4HY indopmaitizo” B
axocti cyf'ekTiB chepu nHayxkoso-inQopmauiiHol AiSALHOCTI 3a3HAYaIOThCA i
nocepenHmky [8). Oxpeme Micue iM BiiBOAMTLCA y Mpoueci npusaru3auii (CT.6
3akody Yxpaiuu "IIpo npusarusauiiini nanepu” [9]. Hepaxcko omiTuty, o y
BHMIETIEPEAIYEHNX HOPMATHBHMX aKTaX 3aKOHOJABELb OOMEKYETLCS JIMILE
3rayBaHH%M NOCEPEAHMKA K CyG'€KTa TOrO YHM IHIIOTO BUAY HisbHCTI 200 XK

3a3Ha4Yac MpoO CaMy MOXIHMBICTH BUCTYATH NOCEPENHUKOM Y THUX UM iHIIMX
CYCITLILHMX BIAHOCHHAX,

Crarrs 7 3akoHy Yxpaiuy "[Ipo npuBartusauidizi nanepu"” Brnepiue B
YKpaiHCbKOMY 3aKOHONABCTBI Aa€ cnpoly BH3HAYECHHA NOCEPEIHUIBKOI
RifTbHOCTL, 3a3HAYAI0YH, IO MOCEPSAHHMLBKA AUUTBHICTD 13 NpHUBaTH3aliiHMu
ganiepamMy - L€ KOMeplifiEa RisbHICTH, fKa NMPOBOAUTHCH LLIAXOM OOMiHY
ApUBaTH3ALiKHMX nanepis Ha 1al, axuii i 3AIHCHIOETHCA ITOCEPEAHMKOM Biji CBOTO
iMEHi, 32 QOPY4YEHHAM, 3a PaxyHOK i Ha iM'A BIaCHHKIB MpuBaTH3AUINHMX
nanepis. TyT e B .2 A2€THCA BU3HAYCHHA NPEACTABHUUBKOI AIANBHOCTI 3
npuBaTH3aUiMHKHMHK nanepami - 1e oOMiH npUBaTH3auifiHMX nanepis Ha nai,
aKuil, mo 3AiACHIOETHCH NMpeJCTaBHHKaMM Bif IMEHi, 338 paxyHOK i Ha iM'A
BIACHMKiB mpuBaTH3auidinux mnanepie [11]. HasiTh HaBeneHi BU3HAYCHHA €
CBUTMEHHAM CYREPEUIMBOCTI Ta HEBU3HAYECHOCTI NPaBa MI0/0 AOCIIKYBAHOIO
IHCTHTYTY NpenCTaBHMLTBA TA Hioro opM. B onwilt i Tiit ke HopMmi
3aKOHOAABEE NOCEPEAHMLTBO BHIHAYAC TO AK RisVIbHICTH BJIACHE KOMEPLUIHY,
TO 4K ONIEPALFIO MiHM I{IHHUX NAlEepiB.

YperynaboByiouM CTpaxoBy AIBHICTH B YkpaiHi, 3aKoHOgaBeUb 3HOBY
fIOBEPTACTHCA A0 BM3HAYEHHA NOCEPEAHULTBA, ane TpaAMuiiHo poburs LE
TUISKH {00 BU3HAYEHHSA NTOCEPEAHMLUBKOT AiSNBHOCTI B MeBHilt cdepi, a came
" Y ¢hepi crpaxysanua. ¥V c1.15 3akony Vkpaiuu "Ilpo crpaxysanHs"
3askasaetben: "[locepeaHnubka AiNbHICTD CTPAXOBHX Ta IEPECTPAaXOBHX
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6pokepiB MOXE meoqar.m KOHCY/LTYBAHHSA, EKCIIEPTHO-IHGOPMaLjiy; Nocy,
pobory, nos's3aHy 3 MAroTOBKOIO, ymananm.m T4 BMKOHAHHRM R"roaop?’
CTpaxyBaHHS (nepecTpaxyBaHHs), y TOMY YHCI! HIONO BPEryMosBanyy 36HTKi:
y YaCTURi OCPXaHHA T4 nepecTpaxyBaHhs CTpaxoBiux n{IaTexcia, CTPaxogyy
BUILIAT i CTPaXOBUX BiLIKOAYBAHE 33 Y FOAOIO BIATIOBIIHO I3 CTpaxysanbyy,,,
260 MepecTpaxyBalbHHKOM, 1l NNOCCPCAHMILEK] MOCHYIH Y CTpaxypayy; a
fiepecTpaxyBatiHi 3a MepeikoM, YCTaHOBICHHM YTIOBHOBKCHUM Optakom” [12)
3 LBHOIO 3aKOHOAABHONO BU3HAYEHHA MOX(HA 3poGHTH BUCHOBOK: nocepe sy Jhl(a;
RiSABHICTD BXIOYae B ceOe Mocayry AKX IOpUAMHHOrO, Tak i dakruyuor,
Xapakrepy.

Pa3oM i3 UM Ail0Y€ 3aKOHOAABCTBO BCTAHOBIIOE AestKi 0OMexesy fo
HaZaHHIO HOoCEePEMHMUBKMX nocayr. Hanpriiag, 3200POHAETbCH IIOCEPEAHMIL,K,
NiANLHICTD Ha TepuTopli YKpaiHu 3 YKNaAeHHA AOrOBOPIB CTPaXyRaHiy 3
iHO3eMHMMH CTPaxOBHKaMH. A sKio Gibli WNPIIC NORUBHTHUCA Ha el sy
AIATBHOCTI, TO iHOA] 3aKOHOAABELb 3AKPIIUIEOE 3300POHY Ha 3aHHATTA ilUM BUAOM
AIANBHOCTI (HANPUKIAK, JEPKABHUM CITyAKCOBUAM 3a0CPOHAETHCH 33KMaTHes
NiATPHEMHHUBXOIO AISTBHICTIO 6€3IT0CEPEAHBO UM YePE3 NOCEPEAHUKIR) {13],
3 iHworo 6oky, 060B'A30K 3 HAZAHHA IMOCEPCAHMLUBKHX NMOCHYr BBOAHTHCH,
HANPHINIAJ, LIS AEPKABHUX T8 MICLICBUX OPraHiB yrnpasiiHHi OCBIiTOIO LIOJ0
MiABI AOMUYMX OCBITAHCHKMX 32KJIaIB 3 MPHBOAY 3a0€3MeYeHHA IX MaTepiansHo-
TexRriuHoI0 6a3010 (3axkoH Vipainu "lIpo ocsity") {14].

MpuxunsHuky QYHKUIOHYBaHHA TakOX 3aliMaloTh noluuito, wo
NOCEPAHUUTEO - 1€ aTEHTChKi BIAHOCHHHA y cdepl rocnosapiosaiis. Y
FocnopapcekoMy kozekci Ykpains Briepuie 1a€ThCA BU3HAHCHHA ratyseil ra
BUAIB rocnomapchkoi AisnbHocTi, A¢ ocobnuse Micue BIABORMTHLA
FOCMOARPCHKO-TOProBENLHIM HigabpHOCTI AK Taxkid, WO HaHGLIBW
YPi3HOMaHITHEHa PaBOBUMH POpMaMH. 3a3HAUUBLIM PO3IMEXYBZHHA ABOX Cep
rocnoaapcbkoi AsILHOCTI - cepy Marepiasibioro BApuSHuuTBa Ta 00i0Y.
3aKOHOAABELb Cepy TOBAPHOIO 061ry BH3HZYAE K NOCIIOAAPCHKO-TOPMOBENbHY
AISTBHICTS, WO MOXeE 3AIHCHIOBATUCH Y TAKMX (POpMax: MarepiaibHO-TEXHINHE
nocTayaHH i 36YT; EHEProNOCTa4aHHA; 3arOTiBNIA; ONTOBA TOPriR/st; pO3APIOHa
TOPrigng i rpOMaAChKe MOCTaYaHHA; [IPOAAX Ta nepesasa B OpeHAY 3acotis
BUpOGHULTBA; KOMepUiliHe NOCEPEAHNUTBO Y 3RIACHEHHI TOproac/isot
aianbHOCT Towo (c1.263 [ocnomapceskoro kogexey Yxpaini) [15]. beanepedHo,
LLO, MOKNABLUK B OCHOBY KOAN(IKALIT HE CTINbKH NPASOBI, 8 WiBHIAWE CNOHOM 14 HI
KPHTEPil, BAXKO CTPYKTYpOBaHO BHKIACTH BECh HOPMurMBHHRA marepial.
CBilMEHHAM LBOro € BIUCYTHICTh 3arajbHUX 11OPM LUCA0 perysopanni
NOCEPEAHNLLKOT MiANBHOCTI, 3 BUKNALEHHA OKPEMHX ITOJIOKEHE MICTHTBLR )
IaBax MPHUCBAYEHNX GipXkOBilt AiAALHOCTI, KOMEPUIAHOMY HOCEPEAHHITEY ¥
cdepi rocnogapioBanna i rasi npUcBAYEHiil MOCEPEARIUTBY Y 3niCHECHHI
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onepaLlifi 3 WHITMMK TanepaMu. Xou HE BAXKKO 3noraratues, mio nocepeaHnuLKa
AiANBHICTD i3 NIEBHUMH 06'€KT3.M" (l_l“lH! nanepu) 300 % 0L06AMBIM CYG'cKTOM
(-roBaPHO'O 6ipxeio) - uf: HIWO 1HWE AK OerM!. BYAHW NOCEPEAHUIIBKOT
RiANLHOCTI, AKi MalOTb CMINLHY NPABOBY Npupoay. Ix npasose perymosasinsg
MOBUHHO CMIBBIAHOCUTHCA AK 3aransHe 3 ocobnusuM. YV usoMmy ceuci
[O3NTHBHUM € T€, IO BACPWIE B yKPATHChKOMY 3aKOHCAABCTBI Hebe3niacTaBHO
BCi BIRHOCHHY Y CQEPi MOCCPEUHUULKOT AiANBHOCTI BUSHAYAIOTHCS AK aT€HTChKI
i IPONOHYIOTBCA 3arasibHi HOpMH iX perymosanHs (masa 31 I'K). Ananis uporo
peryntoBaHHs Oyae MPOBOAMTUCA Y HACTYMHHUX naparpaq.)ax. .

‘ToMy, MOBEPTAIOYHMCH A0 NIABANMH IIPaBOBOI CYTHOCT] NOCEPEAHULITBA, CA1N
KOHCTATYBATH, WO OCHOBHHM J[XKEPEJOM pPEryaloBaHHA BIAHOCHH
nocepeAHUUTBA 3AIMIIAETLCA LUBUILHE 3aKOHOAABCTBO, B MEXAX AKOTO
MICTATBCS SK ClieUianbHi, Tak i 3aranbHi HopMu. Cepeal cnenianbHUX HOPM, WO
peryJiiOIOTh NOCEPEAHMUBKI BIAHOCHHM, MOXXHA Ha3BaTH HOPMH, sIKi PErymooTh
aorosip Aopy4eHHs ¢1.cT.1000-1010 1K) Ta gorosip xomicii (c.ct.1011-1028
1K), a TaxkoX 3aranbHi HOPMM, L0 TOPKAIOTHCS NPEACTABHULUTEA, JOBIPEHHOCTI
(ctcT. 237-250 LK) Ta 3aransHi monoxeHus npo 3o6os's3zaHxa [16]. Lli
NONOXCHHA MIAMATAIOTh 3aCTOCYBAHHIO A0 BCIX BilOMHX Ha NpakTHUi
rocepeAHULBKUX JorosopiB. Ha ceoroaHi B YipaiHi BU3HAETBCA JDKEPENOM
npasa i 3suyait. lle 3akpinneno B 3akoni Vipainu "llpo MbxuapoaHuit
KoMepLiiiuuit apbirpax” [17].

BuwesuknageHe cBiaYuTh NMpo HeoOXimHicTe po3pobxu B VkpaiHi
CreliaNbHOrO HOPMATHBHOIO aKTa, AKMH GM perymoBasB HafaaHHA NOCHYT
nocepeannkamu. fpy nigroroBui Takoro akra Moxua Gysio 6 niTh No wLIAXY
YropinuHu, A€ crneuianbHi HOPMM MO0 MOCEPEAHUUBLKOT (AreHTCHKOT
RiATBHOCT]) MICTATBCSE B OKPEMOMY aKTi AK AOAATOK KO LUBINBHOIO KOZEKCY.
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V. Vasylycva
LEGAL AIJUSTING OF INTERMEDIARY ACTIVITY

In the article the gencral review of active law of Ukrainc, which in one or another Measyre

contains the decision of notion of intcrmediary activity, is conducted. An author analyseg and

compares position of different normative acts which are directed on the setticment of AChvity of

mediators and detcrmined their legal status in civil relations.

L. B.INyweny,

OECSIT TA CIMOCIB BIALIKOAYBAHHA MAHHOBOI KO/,
3ABIAHOY HEITOBHOJIITHIMH Y IUBLJIbHOMY
3AKOHOJABCTBI

VK 347.214.12
Hespaxalouy Ha Te, IO MMTAHHA LUBiJILHO-NPABOBOI BIANOBIAANLHOCTI

BMCBIT/IEHO JOCHTB IPYHTOBHO SIK y PaAAHCHKIM, TAK i CyqacHI# J1iTepatypi, nosa
YBAroIo BCE-TAKY 3AMUIUIKIUCH OKPEMi aCMEKTH HEAOCTAaTHBO AOCHiKSHHMH,
30KpeMa BiATIOBiAATbHICTh HEMOBHOMITHIX 0¢i6 3a 3aMOAIAHY HETIPABOMIPHKMH
RIAMH WKOQY MaliHy TpeTix ocio.

Oxpemi asTopy Taxi sk A.M.Benskoea, JI.A.Maiinanunk, H.IO.Cepreesa,
H.C.Manein, B.Macnos, O.C.Io¢de, B.A.Tapxos, C.E. lornuos, B.B. I'1a1ues
Ta iHWI B XOi KOMILIEKCHOI XapakTEPUCTHKH BIXHOCHH i3 BIAUIKO,1yBAHHS LIKOAH
3BepTanuca 20 npobiieM LUBiIBEHO-MPABOROT BIANOBI JANLHOCTI BKa3aHOI Ipynu
0ci6, MpoTe i A0C 3aMHAIOTHCS HEBUPILIEHUMMU P BRXUTMBIIX MOMEHTIB L1bOIO
acriexTy.

He MOXUBO He 3rajatd IpyHTOBHi aocnimxenus S.H.lliesuenko Ta
JI.T.Ky3Heuosol, fKi BHCBITNIOBANU OCHOBHI npo6jeMHI NUTaHHSA
BiANOBiARTBHOCTI HEMOBHOJITHIX Ta MAJOJITHIX 0Ci0 Yepes npusMy Ail0Yoro
Ha To# Yac paiiHCbKOro 3akoHoaancTBa. HoBenwu, mwo npononysanucs
BKA3aHHMM LUMBLTICTAMH, Ha XKaJb, HE 3HANILIN CBOIO BTLICHHA Y LUBINLHCMY
npasi TOTO 4acy.

3 npuiHATTAM HOBOIO LIMBINBHONO KOZEKCY CHTYaLLis JOKOPIHHO 3MiRMIACA.
n goronomcni Konctutyuieto Yxpainu npasa Ta CBOGORH rPpOMaZISR 3aiMatoTh
OPIOPUTETHE 3HAYEHHS i Y UMBUIBHHUX MPaBOBIAHOCHHAX. 3aXHCT MaHHOBHX i
ueuaﬁnosv{x iu'rgpccia = OCHOBHE 3aBAAHHA YMHHOINO 33KOHOAABCTRA. TOMY
MHTAHHA RINMIOBIAANLHOCTI HEMIOBHOMITHIX OCI6 € AOCHTL AKTYANLHUM HA
CBOTOAHI,

. Bianosiano Ao 'Il ¢T. 32 11K VYkpainu HErnosHONITHLOO BBAXAETHCA
0700 0606 i ia GrupranrT 0 i poxs. H iy
LMBLYBHO-MPABOBO] BiANOBIAANBHOCTI BKA3ZAHOI IPYNK
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0cif CYTTEBO PI3HUTLCA. Y NPy Yepry Le NOB'A3aHO i3 CTYIEHEM AI€3HATHOCTI,
AKHM HaAiNeHi HenoBHoMITHI. Hi y koro He Buknankae cymHiBiB To# §axT, 110 Ha
gigMiHy Bit MANOAITHIX, HENOBHONITHI 0COOHM MalOTL IIPaBO CaMOCTIHHO
pO3RNOPAMKATHCA CBOIM 3ap0o6iTKOM, 3AiHCHIOBATH MpaBa HAa Pe3yAbTATH
iHTEACKTYabHOT AIANbHOCTI, YKAagaTd JOrosopy 6ankiscbkoro BKJamy Ta
po3NOPAMNKATUCA BKNANOM, BHECCHUM HMM Ha CBOE IM'A, a TAaKOX OyTH
Y4aCHHKOM HOpHAMYHUX 0Ci6. Hapinenus 3axoHogaBueM iuiei kateropii oci6
3HaYHUM CINEKTPOM HPaB BUMArajio BiAMOBiAHE 3aKPITUICHHA 32 HUIMU TaKoro X
cnexTpa o0oB'A3Kkis, AKi 3a6e3neuyioTs NpaBoOBYy PIBHOBAry y LMBiNBHHX
BIAHOCHHAX.

ToMmy aKTyanbKICTh A0CHI HHKEHHA 06cAry BiANOBIAANBHOCTI HEMOBHOMITHIX
Ta 3'4CYBaHHS, 3 AKOrO CaMe MOMEHTY HeCyTh BKa3zaHi 0Co6M 060B'A30K
BIALIKONYBAHHA WIKOAU T4 B SKHX po3Mipax, He BUKJIMKAE CYMHIiBY.

BinnosinHo 10 4.1 c1.1179 11K YxpaiHu HeMOBHOMITHI 0COOM BiATIOBIAAIOTD
3a 3anOATHY HUMU mxony CaMOCTI#iHO Ha 3arajlbHUX 3acazax. TobTo MiACTaBoo
OPUTATHCHHA N0 BiAMNOBiganbuocTi € CYKyNiIHa HasjBHICTb 3arajilbHUX YMOB
HACTaHHA ACAIKTHOL BiANOBIANLHOCTI: NPOTHUNPABHICTL AiSHHA 3anojitoBaya
WKOAK, HAABHICTb HErATUBHWX HACIIAKIB Y BUIIAA] NIKOOHU, IPUHUHKEHUIH 3B'S30K
MiX JiSHHAM Ta WIKOXOIO, @ TAKOK BUHA.

3 METOIO BCTAHOBJICHHA HOPAAKY BIALUIKOXYBAHHA WIKOAM HEMOBHOMITHIMM
0c06aMH B ICPLUY YEPTy CJIiJ OKPECINUTH 3MICT TIOHATD, AKUMH ONEPYBATUMETHCH
NIPU AOCHIKEHHI JaHOTO MUTAHHS.

Ak BiZOMO, IIKOAA - ONMH 3 €/ICMEHTIB CKIaLy NPABONOPYIUECHHA, AKe
MOPOKYE ACHIKTHI 3060B'A3aHHA, B TOMY uucJi 060B'A30K 3anoniloBaya
BIAWKOYBaTH 3aBAaHi 36UTKH. 3a YMHHUM 3aKOHOAABCTBOM, Y 3ajieXKHOCTI Big
06'€KT2 NOCAraHHA LIKOAR MOAINACTLCA Ha MaliHOBY Ta HemaliHosy. Jlo nepuioi
Tpyny BIAHOCATH NEpeNik 36MTKiB, 3a3HaYeHuit y 4.2 ct. 22 11K Vxpainu. o
HHX HAaJeXaTb: BUTPATH, AKMX 0C00a 3a3Hana y 3B'A3Ky i3 3HMmeHHAM abo
NOUIKOMKEHHAM Pel, a TAKOXK BUTPATH, siKi 0coba 3pobuna a6o MycuTh 3pobuts
VIS BiAHOBJICHHA CBOTO MOPYUIEHONO nipasa (peaibHi 36uTKK) Ta goxomu, sKi
ocoba morta 6 peansHO OACPXKATH 3a 3BMYAlHMX 0GCTaBuH, AKGH ii NMpaBo He
Oyno nopyiseno (ymyiena Buroga). Hpsma AificHa wxona B cynoeik mpakrui,
K NPAaBWIO, yCIILTHO BUPAXOBYETHCH 1 CTAryeThes 3 it 3anonirosaya.

Ulono npyroro Buay wwxomd, TO BOHA BiAIIKOZOBYETHCH 3a MOPYLICHHS
OcobucTUX HeMaliHOBUX Onar ocobu, nepenik AKX oxkpecneHunit Kuuroio
Apyroto LIK Ykpaiuu. J{o HUX BiaHOCATS: 3XOPOB'sl, XKHUTTHA, YSCTH Ta MNARICTS,
ALIOBY PeMmyTalliio, aBTOPCTBO, CBOGOMY JiTEpaTypHOi, XYAOKHBOT, HayKOBOI TA
TEXHIYHOT TBOP4OCTI # iHIue.

Otxe, MaifHOBa BIANOBI HANBHICTD HACTAE BUKJIIOUHO 32 HAABHOCTI 36UTKIEB,
AK IOBUHHI OyTH BifiLIKOAOBAHI HEMOBHOMNITHIM Y noBHOMY 06cs3i. Ha npakruui
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i 8 npaBoBi¥i TEOPiT HEPIAKO HE PO3IMEIKOBYIOTE moHATTA “obCar' 1a "Bo Mip
BiALUKOLYBAHHS LIKOAH. [Tporte ue caMOCTilH1 npaBom Kareropii. Tx "paKTHqu
3aCTOCYBaHHS MOXJIMBE 33 Pi3HUX YyMOB i MOpPOMKYE Pi3Hi IOpUANTHI HaChigky,
Xou icHye CniibHa 03HaKa - i 06car, i po3Mip BIAUIKOAYBAHHS LWIKOAM HEPO3pyray,.
rOB'A3aHi 3 FPOLUOBOIO XapaKTEPUCTHUKOIO 3anoAINHHA WKOAN.

OcKinbKH BU3HAUEHHS 0OCATY Ta PO3MipY OB '13aHO 3 BapTICHO50 Otk
IKOJH, MOXE CKJacTucs AyMKa, Lo BKa3aHi ABa NMPABOBAX MOHRTTH ¢
oaHo3HauHUMH. TTpoTe 1e 30BCiM HE TaK. [Tizxt 06¢cAroM poO3yMIEThCS He Tilbky
BIALUKOAYBAHHS YCi€l BapTOCTI IIKOAH Y rpoliOBOMY €KBIBAIEHTI, ane i yei
36MTKH. 3a 3araJibHUM NpaBwioMm, 0e3 ypaxyBaHHA OyAb-sKOro BURY 30HTK(s
MOBHE BiMWIKOAYBaHHS Hemoxuuse. Lle HaBOAUTEL Ha AYMKY, 10 00Car Moxe
XapaKTepH3yBaTH if ekOHOMi4HY (BapTiCHY), | OPUAHUHY (BHAM 30MTKIB) CTOpOHY
BiXUIKOAYBaHHA MATEPiaibHOT LIKOAH.

P0o3Mip e % CTOCYETLCA BUKIIOYHO EKOHOMIYHOT, BapTICHOT CTOPOHH.

IIpakTHYHO BiAMiIHHICTbL MIX 00CATOM Ta posmpo?& ILKOAM JNIPOABNAETHCA B
TOMY, IO CYAY HaJaHa MOXUIMBICTH MPH BHPILIEHHI CIIPaRH IMEHIUIMTH abo
3GINBIIMTH PO3MIp BiMIKOXYBAHHA IWKOAM 3 yPaxyBaHHAM BUHU NOTEPILIOro.
OnHak cya He Brpasi sMinuTH a60 BIAMIHUTH 0OCAT BiAWIKOXYBAHMHA B ﬁo;;o
YOPHAWYHOMY 3Ha4€HHI | BUPIWWTH, 110, HANPUKIAL, Bmu!mfwﬂyﬁam C14
BUIJIIOYHO OJMH BUA 3GUTKIB, BiIMOBUEIUACE Bif pemiTH. OOMExXeHHs abo
36iNbIeHHA 06CcAry BiAWIKOAYBAHHA - Npeporarnsa 3akoHomarus. Jns
BU3HaYCHHA 06CATY 36MTKIB, AKi CAiR BimuixoaoBysaTH, LIneinsMui xomexc
BiAACIIIAE O 3arafibHOT HOPMH, IO PErymoe 06CHT MaNHOBONO Bi JLUKOLYBaHHS,

O6car BimmkoayBaHHa Moxe 6yTH nosHuM (To0TC morepniaomy
NOBEPTAIOTHCA 36MTKH 000X BHIIB), OOMEXKEHUM Ta MiABHIHEHUM.

BBaxkaeTscs, 10 PH MOBHOMY 00'€Mi BIAIKOXYBaHH MIKOAH JOCATACTHCH
€KBiBAJIEHTHICTb 3GMTKIB MOTEPIIIONO, K1 BYPaXKEHi y rpoiuoBiit ¢popmi, i Toro
MaiiHa, K€ NepeNacTrCA MOTEPRUIOMY B NOPAAKY KOMICHCaUI! 3a wikoxy. [Tpu
OOMEXEHOMY ~ ¥ BUfAAKaX, HANPHKIAK, BiJLIKOJYBaHHA WKOAKX Ocobi, fka
MpaLjoE 3a TPYAOBHM JOTOBOPOM I YaC BUKOHAHHA CITY)XOOBMX 1TOBHOBAaXEHb.
Y naHOMY BHMIAAKY BiXUIKOAYBAHHIO NiMIArae TINLKY NMpaMa LIKOAA.

Yka3zaHi 3arajbHi NOJOXKEHHA CTOCYIOTHCA i BiANOBiAAABHOCTI
HeNMOBHOMITHIX. OAHAaK BPaxOBYIOYM OKpeMi YHHHHKM, 30KpeMa BiK, Ta B
GLIbIHOCTI BUNaAKIB (PiHAHCOBY HECIIPOMOXHICTh, 32KOHOAABEUL Nepeabauys
0COGIMBOCTI y BiAMIKOZYBaHHI MAROBOT IKOAM, 3aBA2HOI BKA3AHOKO IPYTIOH
oci6. Tax, y Bunagxy BiJICYTHOCTI y HETIOBHOJITHHOTO MaHiHa 1A Bi/LKOZYBAHHS
ILKOZIY TaKA IIKOAA BiAUIKOAOBYE€THCA B 4acTui, AKOf HE BHCTaYae, a0 B TOBHOMY
06¢a3i Horo 6atbkamu (ycuHoBMIOBaYaMK), NixJIyBaNTbHUKAMK YK 3aKJaZaMU,
AIKi 33 3aKOHOM 31i}ICHIOIOTS OO0 HEOTO $yHKNiT nikitysanbHKKA, KO BOHH
HE IOBCNYTS, 1O WIKOAM GyMNo 3aBAaHO HE 3 IX BHHH.
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Taxui NPUHLMI HOCHTL Yy NEPLLY Yepry BUXOBHHUA XapakTey i Ma€ Ha MeTi
Ge3nocepeEARii NpaBOBNI BIUIMB HA 3a110aii0Ba4a. BigiioBiganbiicTh sa3HaueHmx

oci6 3a All HEMOBHOMNITHIX MOXE HACTYMaTH BUKIOYHO Pa3oM i3
giANOBIAANBHICTIO AiTe#H i € RosaTkoBolo. Haykosui posittmunucs y nornsaax
WOAO BU3HAYEHHA BiANOBinanbHOCTI GaTbkiB. OAHI BBaXalOTh, WO Taka
BiAMOBILANEHICTDL € coniaapHoo (M.M.Arapxos, B.T.Cmupsos, ¥O.K. Toncrott),
inwi (B.C.Tanesocan, K. K. fliykos, E.A . QOactimiuy, J1.A. MaligaHHux,
S.H.llleBuenko) - cybcumiapHoio (A0AaTKOBOIO).

IIpMXHABHHUKH 0epLIOT TeOpil ONUPaoTHC Ha TON QAKT, WO 3abe3neyeHH
NOPYWICHHX NIPAB MOTEPIILION0 HOCUTSH MPIOPUTETHUI XapPaKTEP Y MMBLUIBHOMY
3aKOHOJABCTBi. A OCKiIJIbKM Y HEMOBHOJIITHIX 4acTo HeMae QiHaHCOBOY
MOXUIUBOCT] AJIsl TAKOTO BiJLIKOAYBaHHSA, TO came GAaTbKK¥ HECyThb ACNIKTHY
BLANOBIAANBHICTE. Ha npaxTuui cyani 4acTo caMe Tak i BUPImIyIOThH CHpaBM.
Tax, cBOIM pimieHsAM JlonMHChKUA pailoHHK# cyr 3060B's13aB BiALIKOXYyBaTH
IIKOAY, 3aBAAHY HENMOBHONITHBOW 3., ii MaTip, ockinsxu 3. HaByanacs 1
CaMOCTiIHOIO 3apobiTky He Mana {4].

TakHUM YHHOM, DiAMIHAIOTLECA NOHATTA | HE BUKOHYIOTBCA OCHOBHI 3acanu
LMBUIBHOIO CYXOYHHCTBA. TOMY BU3HAYEHHS HOAATKOBONO, @ HE CONiAapHOro
XapaKTepy BIAMNOBIAANBLHOCTI 6aThKiB 30BCiM HE 03HAYAC, 0 HEBUKOHAHHA a60
HCHANIEXKHE BHKOHARH HUMH O0O0B'A3KIB BIOA0 BUXOBAHHA Ta HAMNIALY 3a AiTBMH
3ANHIIAETHCA BE3KapHMM Yy THX BHMNAJKaX, KOAM HEMOBHOMITHI caMi MOXYThb
BiAIKOAYBATH WIKOLY. Y MEpIly uepry 3a HCMOBHOLIHHUYK Harnan 6aTbku
BiANOBIAAIOTH 33 CiMeHUM Ta aAMiIHICTPATUBHHM 3AKOHOLABCTBOM.
CnisBUHHICTE 6aTHKiB i AITEH MOMArac B TOMY, IO OCTaHHI BUHHI Y 3anoaisHHi
IUKORH, & 6aTBKH - B 6€3AiS1LHOCTI CTOCOBHO BUXOBAHHS Ta HANIALY. MaiiHoBa
LIKOAA € PE3YNbTaTOM Aill HEMMOBHOMITHLOYO, a 6e3AIANLHICTE 6aTLKIB NOB'A3aHA
i3 WKOOOKO Yepe3 AiAHHA AITEH AK NPUUYMHA TX IMPOTUNPABHOT NoBeainku [3,
c.125}].

TakuM YHHOM, PO3KPWIH i NMOHATTA BUHHOCTI BiANOBiZanpbHUX OCi6, WO
TEX BUKIHKANO HEOAHO3ZHAYHI NOMMAAM Y UMBLTICTIB-HAYKOBIIB.

HoxarkoBa MaifHOBa BiANOBIAAIBHICTE 6aThKiB OOMEXeHa ABOMa YMOBAMH
- BOHA HACTAaC BUIUTIOYHO Y BHITAJKaX, KOJH, NO-NIepLIe, 32 LIKOLY BiANOBiAAIOTH
AiTH, i, TTO~-ApyTe, OCTaHHI BUABHIMCA HECITPOMOXKHIMHE 0COOHCTO BIAIIKOAYBATH
LIKOAY Yy TOBHOMY po3Mipi. OTke, npo o6CAT BianoBi fanbHOCTI 6arbKiB MOXCHA
TOBOPMTH JIKLUE i3 YPaXyBaHHA IUIRTOCIIPOMOXHOCTI HENOBHOMITHIX.

Caig sinMmiTuTH, w0 B GiAbwWOCTi pilleHb Ta BUPOKiB cCreUiadbHO
NIAKPECTIOETHCA, WO GaThbKK HECYTh MANHOBY BiATOBIAANBHICTH CaMe TOMY,
N0 HEMTOBHONITHI AiTH BUHHI Y KpaAKili, NOIKOHKEHHI MailiHa Ta ibwe. [IpoTte

€ LI CIIPaBH, 33 AKUMU A0 BIANOBIAANILHOCTI NMPUTATYIOTHCA TLAbkY 6aTbKH, a
HEMOBHONITHI 3a/IMIIAFOTECA OCTOPOHb,

&
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Tak, KanycbKuit pafioHHUA CyA IsaHO-PPaHKIBCEKOT 0Bn1aCTi By, Pitge,
> ‘Ha

npo BiAIKOAYBAHHA IKOAH, K3 BUHHHKA BHacn.1u0K Kpaixy i~y
cosigapHo 3 6arbKiB MiANiTKiB-MpaBonOPYUIHNKIB N, P. 12 B gy a:
inbKH KpMMiHAJILHY BIANOBIAANLHICTS, Bign aMj

1 { HT OBI
HEMOBHOAITHI ITOHEC . Aayap
y cnipasi Gyan came GaTbKH. Cya npuiinaB cripasy 20 BiRauHs (5. g

Y aHOMY BUIIAAKY 1OPYIUEHO NPUHLMN HOAATKOBOI BiLNOBI nasbhocy;

HOACHIOETBCA THM, L0 OKPEM] CYIH pO3IIANRIOTE GATHKIB AK CNiBsanoninomgyj,

LORH, CpHABHEHOT HENOBHONITHIMH. A 32 YHHHHM 33KOHOAaBCTHON Take
b

TPaKTyBaHHsA € HEBIPHHUM.

Tomy CAli IOFOAHTHCA 3 NpaKTUMHAMM BHCHOBKAMH, AKi 3anPOnoKopyyy;

dq.H.lllesueHko y npaui IWOAO BiANOBiNaNLHOCTI 32 wkony, 3anonisny

HeMmOBHOJITHIMH 0COOAMH:

"1) 10308 NIPO BifILIKOAYBAHHA LIKOAK HE MOXKC OyTy npex'aBnenui Tingiy
6aTbkaM, 3AIMLIAIOYH OCTOPOHD nigniTKiB;

2) N030B NOBUHEH MPEA'ABIATUCA HE TIJILKY AITAM, ajie 1 ix 6arbkam;

3) NUTaHHA XOAATKOBOT BiNMORBIAaNsHOCTI OaThKiB MOBHHHI PO3INsaaTucy
CyHOM TLIBKHM MicCJIA TOrO, Ak Oyze BUPILIEHO NUTAHHA NPO BIANOBIAAMBLHICTS
HenosHONTHIX" [3, ¢.128].

Bu3zHauuTH MexXi BianopinanbHOCTI 6aThKIB O3HAYA€ OKPECAUTH Mexi
BiTIOBIZANBHOCTI He3MOCepeHiX 3anoAllOBaYiB WKOAH. KpiM Bxa3iBku Ha Te,
IO BiAMOBiAaNbHICTL 6aThKiB HacTae B APYrY depry, cTtarta 1179 LIK Vkpaiuu
BH3HAYAE, IO Y BUIIAAKY BiACYTHOCTI KOLUTIB ANA BiAIIKOIYBZHH LIKOAA MOXeE
6yTH BiamkoaoBaHa 6aTekaMy y BiNIOBIAHI YacTUi, AKO1 HE BUCTAYAE. 3 OO
BHIUIMBAE, LUO BIALUKOIYBaHHA 3 OaTBKIB Ta AiTEH MOXE IIPOXOAMTH OAHOYACHO
i CTATHEHHA 3 MULTITKIB HE BUKJIIOYA€E CTATHCHHA 3 0aThKiB - 1 HABIIAKH.

[poTe Ha MpakTHIli 3HOBY XX Takd BHHMKaNM TpyrHoui. Jna Gyas-skol
BIANOBINANILHOCTI 3a WIKOAY MEXEIO CIYXMUTh caMa wukoga. OAHax y JaHOMY
BHUIAAKY 3aCTOCYBAHHA UBOTO 3arajibHONO npaBwia Oyae HeROCTaTHIM, a/DKe
3anoAil0OBaYaMH LUKOAH € HE OaTbKH, a HENOBHOMNITHI. BianosiaHo 10 4.2 ¢1.1179
LIK Vkpainu 6aTskH nepecTaoTh BiAIUKOAOBYBATH LUIKOLY NiCjas AOCACHEHHA
HECNOBHOMITHBOIO 0CO00I0 MOBHOMITTA 260 KON B OCTAHHBOT MOABIACTHCA
AOCTAaTHLO KOIWITIB JUIA BiAWKOAYBaHHA. OTOX, MEXEIO BiAINOBiAANBHOCTI
6aTbkiB € ROCATHEHHS 3aNOgilOBaYEM MOBHOMITTA, afKe came HeoOXiaHicTh
BMXOBAHHA HEMOBHOMITHIX i BiACYTHICTH y HMX (iHARHCOBMX MOXIMBOCTCH
:Liﬁ;oﬁg B;::::o':;l::if)’lon Bi.IIHOBinz:an'icn 6arbkin 3a nii fliTCﬁ, Axi
BATOB KA ML OO 6aT:Ki3HaquHx CBOIX m1iA. I.Ipore OCKINbKM 1CHYBaRHA
PHIHHACTEOR BOY, Jeuns B BUKAMKaHE Ha’ABHICTIO 000X NpuyHH, TO !

’ U NPUYKHKU 3HUKAIOTD.




Tomy NOFiYHIM € BUCHOBOK NPO T, WO MEXEIO BiANOBI ANLHOCTI 68’1‘[:!&:13 €
a60 BOCAUHEHIA NIANITKOM NOBHONITIA, 260 KOAN A0 AOCATHEHHSA MOBHONITTA
piH CTAHE BJIACHWKOM ManHa, A0CTATHLOIO A1 BIAWKOAYBAHHA WIKOAH.

OaHaK TaKa NMO3HLIA 3aKOHOAABLA HE 30BCIM MNpaBuibHa. AXKE HE CEKPET,
o AVCATHCHHA NMOBHOMITTA He O3HAvYa€ oapasy X GiHaHCOBY CIIPOMOKHICTD
BiAUIKOLY BAaTH 32100IAHY 1KOAY. X0U 06'CKTHBHO | BHHHKAE TaKa MOXUIMBICTS.
JoCHTbh NPOOAEMATHHHOK € MOXJIMBICTL CAMOCTiHiHOT kKoMneHcauli y
KOAMUIHROIO HENOBHOJITHLOTO, AKUY HABYAETLCA Y BULIOMY 260 cepeIHsOMY
HaBYaJIbHOMY 3aiUlaml uM BinGyBae nokapanH.

InTepecu noTepninoro sanuiuaTeca He3aXMILEHNMHK 1 B TOMY BUNAAKY, KOJH
BIAWKOAYBAHHA LIKOAM GaTbKaMK NPUIMHUTBCA, 3 GiHAHCOBI HALXOIKECHHA Y
3aMOAIOBAYA TEXK CKOPO NPUNMHATLCA. AJDKE MaTepianbHUil CTaH 0cobu, ka
TUIBKM-HO CTaN1a NOBHOMITHHOIO, AOCHTD HECTIHKUHI, BOHA, SIK [TPaBwIo0, HE Mac
ksamidixauii, Ta i, no cyri, ocaitu TaxoxK. ToMmy BiacyTHs i rapaHTis, WO
¢1HaHCOBMH CTaH 11 Gyne BinHOBIEHO.

Y naHoMY Bunanxy HeoGxiaHo Gyio 6 YCTAHOBUTH Ha 3aKOHOAaB4OMY PiBHI
npasuio, Ake 6 nepeabGadano 3mATTA 3 Garbkis 0GOBA3KY BiJWKOLYBaHHA 32
YMOBM CyKyIiHOFO HacTaHHA BHICBKa3aHMX 060X akTopis - 110BHOAITTA Ta
($iHAHCOBOI CIPOMOXKHOCTI, a 4.2. ¢T.1179 HK YkpailHn BUKIAaCTH B Takii
penakuii:

"Obop'a30K GaTkKiB (YCHHOBMIOBA4iB), NMixnyRaNbHUKA, JaKnagy, kUM 3a
3aKOHOM 3/UiCHIOE WIOA0 HEMOBHONITHBO! 0CO6H dyHKUT Harnamy,
BIAMIKOAYBaTH LIKOXY MPUITHHACTHCA THCHAA AOCATHEHHA ocoboto, Aka 3asBaana
LIKOAY, TIOBHOJITTA T& KOMA BOHA CTAHE BIACHMKOM MalHa, AOCTATHHOIO AN
BiAWIKOAYBAHKA mIKOAU".

Xapakrep abo popma 4M cnocib BiAIKOLYBAHHA MAXHOBOT LIKOAH O3HARAC
AisARHA, AKI NOBHHHA BUMHMTH 0COGa, fixa BiAMOBiNac 3a ¥i 3anomisHms, mus
3aJIOBONICHHA BUMOT floTepninoro {2, ¢.70]. 3a saranstnm npaswioM, maitioea
WIKOA BiAWKOLOBYETLCA B HATYPi, TOGTO HUIAXOM Nepeaadi peyi Toro x poay i

TaKol AKOCTi, MOJATOAMTH MOLUKOKELY pid TOWO, a60 BiAWIKOKYBATH 3aBAAHI
36uTKM B noBHOMY 06CA3i, Npo o rosopmnocs sawe. Jauull npuHLMn
38CTOCOBYETHCA | Y BHITRZIKAX i3 3aN0AAHHAM LIKOAM HEMOBHOMITHIMU 0co6amu,
Kpim uboro, xoueTbcs 3a3Ha4MTH, WO BuGip cnocoly BiAUIKOAYBAHHS LLIKOXH
CYAOM HafA€ThCA MOTEPFILIOMY.

OTxe, o6car maitHoBOT BiAMOBiAaNLHOCTI HENMOBHOMITHIX 0¢i6 npaMo
3ANIEXKHUTH Bil BU3HAYECHHA MEX BiAMNOBIAANBHOCTI OKpeMOT kaTeropil ocif, axa
YiTKO BU3HAYEHA 32KOHOAABLICM. YCTAHOBICHHA TAKMX MEX JACTb MONJIMBICTD
Ha NPaKTHU] yHUKATH NOMUNIOK, AKi, NOPYUYIOYH NPUHUUNYU HMBINBHOIO
CYAOYMHCTBA, OOMEKYIOTh NMpaBo Ha NMOBHE BiAWIKOAYBAHHA MOTEPHINIOMY
3aM0isAHUX 3GHUTKIB. BiA MpaBUILHOTO BU3HAYEHHS MOXIMMBOCTI HEMOBHONITHIM
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BiALUIKOAYBATH LUKOAY 3aJIEXUTH peanbHICTh i BIAUIKOAYBaIlA, a Takox, y
3HaYHiM Mipi, CTYHb IONEPEKY BATbHO-BUXOBHOIO BILUIMBY Bwnoama,nmoCn
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1.Glushchenko
VOLUME AND METHOD OF COMPENSATION OF THE HARM INFLICTED BY THE
MINOR IN THE CIVIL LEGISLATICN.
In the article the snaintenance of notions of volume and method of compensation of the harm

inflicted by minor persons to property of the third persons opens up. An author also specifies on
the decision of such actual questions as outlining of scopes of responsibility of the persons of
noted category and persons which carry additional responsibility for actions of teenagers.

A.B.3enicko
NMOHSITTA CTIOXKHNBYUOIoO TOBAPUCTBA

VIIK 346.2
Y cyyacHui nepioa 0cofaHBOT yBaru 3aCy roByrOTh KOJIEKTHBHI YTBOPEHHA

CIIOXXMBY O] KOOTIEpaLl, 110, 5K i POMaiHH - PI3NYHi 0COOH, MOXKYTh BHCTYyHATH
cy6'ekramu nMBiNBHKX MpaBoBigHOCKH. Tax, C.M.Bpatycs 3a3xauae, me moxu
00'€ AHYIOTECA Y BiIOKpEMIIEH] IPYNH 3 METOIO 3abe3nedeHn | 3IRCHEeHHA THX
Yy iHIIHX, [MPOAWKTOBAHUX CYCHINbHUMH YMOSBaMH, iHTepeciB. Crnoxusua
Koomepauia 3abe3nedye €KOHOMiYHI Ta COUIANBHO-KYABTYPHI iHTepecH
rpoMajaH, BOHA NOKIHKAHA COPHATH COLATBHOMY 3aXKHCTY i €KOHOMiuHiHt
MATPUMLUI IUHPOKKUX BEPCTB HACENEHHI.

Heo6xigHo 3ayBaXKUTH, IO AOCHIZKEHHIO TPOONIEM AiSIBHOCTI KOOTEpaTHBis
ApUCBAYYBANHM CBOI Ipalli Taki BigoMi BueHI, 3Kk A.C.Josrept, H.C.Ky3tenosa,
B.B.Hocik, B.I.Cemuux, [.M.Kyuepetko, H.I. Turosa, O.M.Binnux T1a in. [Tpote
CIIOXKMBY1 TOBAPHUCTEA, s1Ki 3akoHOM Yxpaiuu "ITpo cnoxxuBuy koonepanin” Bix
1992 poky 6ynu BU3HAYEHI NEPBUHHOIO JJAHKCIO CHCTEMHU CIIONKMBUOT Koonepargi,
3ATMUIKIUCH 1033 MEXaMHU HayKOBUX HOCHIKEHB. 30KpeMa, 9K 3ayBaxye
Kyuepenxo 1. M., nicis mpuitHaTrs HoBoro [{MEIILHOTO KoAEKCY YKpaiHH Ta
3akoHy Vkpaiuu "I[1po koomnepauio® Bin 2003 poky, LUBIIBRAX HayKOBHX
AOCHiIKEHD i3 NaHOT TEMAaTHKH HE MPOBALILIOCA.

Tomy nocrae norpeba aeTanbHOrO JOCHIMKEHHA NMOHATTA Ta MPasoBOIO
TIOJIOKEHHS CHOXKHUBYOrO TOBAPUCTBA, INC it BM3HAYAE METY A&HOT CTATTI.
Posmsnemo ¥ 3B'M3KY 3 UM GLTbil AETANBHO [11AX0AR A0 NpobneMu BU3HAUCHHA
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CIIOKHBUOYO TORADUCTBA, 3BAKAIOYYM HA T€, 1O NOHATTH CrIOKUBYOIO ToBapHCTBa
nopHHO OYTH YITKO BH3HAYEHO B 38KOHOAABCTBI Ykpaiuu Ta BIANOBIAATH
cyMacHuM CyCrijIbHUM ymosam. TIpu gocnimkeHHi HbOro nowrrm cmpa, nepw
38 BCE, BUXOAUTM 13 CYKYNHOCTI HOI0 O3HAK, WO AACTH MOKAMBICTD 3pO3yMITH
NpYpORY AZHOTO KOOFIEPAaTHBHOIO YTBOPEHHA.

Y HaykoBi#t niteparypi niaxoau IO PO3YMiHHA CIIOXXMBYOINO TOBApUCTBA €
JOCHUTh IUCKYCIHHUMH.

OCKinbKi CLIOXUBYE TOBAPUCTBO € nepiu 3a Bce GOpMOIO KOOMEepaTHUBHOL
MIANBHOCTI, MPH TNYMA4€HHI AOTO MOMATTS HEOGXiAHO BUXOAMTH i3 3MICTY
KOONEPATHBY. Y IOPUAMYHIN eHLMKoNeaii Kooneparus {(NaT. cooperativus - TO#H,
WO CNiBPOBITHNHYAE; BiA €O - npedike - 03HaYaE CHiNBHICTD, 06'€eaHAHHS | Operari
- NPaIFOBATH) TPAKTYETLCA AK 06POBiNbHE 06'€ AHAHHA ¢bizvHNX OCi6 HAa OCHOBI
YACHCTBA AT CNIILHOT BUPOOHKYOT AidNbHOCTI abo A 3aJ0BONAEHHA NOoTpeb
TPOMAalAH Yy TOProBenbHOMY, NOGYTOBOMY OGCIYrOBYBaHHI, XHTNI, iHIIUX
COLIANBHO-KYRBTYPHHUX TIOCTyrax [6, c.340}].

BHCTYnasouM KOONEPaTUBOM, CHIOMKHBYE TOBApUCTBO pyHKLIOHYE Ha 3acagax
B3AEMOBHDPYHKH Ta B3a€MOAONOMOIH, HA OCHOBI JOGPOBINLHOCTI 06'€ THAHHA.
Hapspuuaiito Baxnusum mia 3abesneyenns ACMOKDPAaTH4YHMX YMOB € He
popmManbKe, a peansHe 3aKpinieHHs BHIICHA3BAHUX O3IHAK Y AiaibHOCTi
CTIOXKHBYOTO TOBAPUCTBA. [IpoTe Ui 03naku He € HocTaTHIMKU Mts ¢$opMymoBasHs
TIOHATTA CNIOXKHBYOTO TOBAPHCTBA HA 3aKOHOAABYOMY PiBHi. Bokiu BU3HAYAIOTH
HpUPOAY, MHUOOKY CYTHICTE CTIOKUBYUX TOB2pHCTB, ajieé HE OKPEeCIIoITh iX
[paBOBOTO MONIOXKEHHS. A BiACYTHICTH YiTKOrO BU3HAYEHHS CNOXMBYMUX
TOBRPHCTE Ha 3aKOHOAABYMOMY PiBHI HE NC3BOANTD TM byuxuioHysaru B Mexax
NPaBOBOTO fIOIA.

3axoH Ykpainu "[1po cnioxusdy xoonepauizo® ig 1992 POKY BCTaHOBJIIOE,
110 CIIOXMBYE TOBAPHCTBO - Le CaMOCTiHHA, AEMOKPATHYHA Oopraxizauis
FPOMaJIAH, AKi Ha OCHOBI JOGPOBUILHOCTI YNieHCTRA § B3a€EMOIONIOMOIH 3a MiCLIEM
NPOXXHBAHHA 4¥ POOOTH 06'€ AHYIOTHCH VI CIILTLHOMO FOCTIOAAPIOBAHHA 3 METOIO

NOJIMEHHA CBOTO €KOHOMIYHOIO i COUiaNbHOrO cTady (3, c.354). Naue

BH3HATCHHA HE 30BCIM BIANOBINAEC CYYACHMM €KOHOMIYHMM yMOBaM Ta

APMAHATUM Mi3Hille HOPMATHBHO-IIPDABOBUM aKTaM i TOMY NOTpedy€ neBHUX

3MiH.

3akoH Vkpaiuu "TIpo CNOXKHB1Y KOONEPAUi0” HE BKa3ye, WO CIIOXKUBYE

TOBAPHCTBO BU3IHAYAETBCH IOPHAMYHOIO 0¢c06010. Byewni no-pisHomy

08rpyHTOBYIOTE HeobxinHicTS HAZAHHA CIIOXKHBYOMY TOBAapUCTBY CTATyCy

t0pHAMHOT 0coGu. Cyxamon E.A. CTBEPIUKYE, 11O BUCTYIT COXMBYHX TOBAPUCTB

y pon_i CAMOCTIHIHUX IOPUAKYHUX 0Ci6 o6yMoBacHNH HeobXinnicTIO
MarepiansHoro 3abe3aneueHus X OCHOBHO] AISJIBHOCTI, 110 He fI0R'A33aHO 3
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unax. [Tpote 3abe3neCHHA ix OCHOBHOT AiANbHoey;
MeXaMy MaifHOBHX BIIHOCHH MIX Cy6'ekramy.
Crioxupdi TOBapHCTBa € yqacHUKaMH u"BiJ'I'bHor((); oGopo:l‘y. Came sy
06yMOBIEHO HaAaHHA iM cTaTycy 'OP”H“"“O'HOC?G:, AKKH 3a§e3neqy€
BiAMIOBIJANBHICTD TX yHACHHKIB 32 Gopru 10pHAN1HOI 0COON, AKY BOHH CTBOp Iy
3 BULLEHABEACHOIO BUIINBAE, o f:nmxmwc TOBap'MC'TB‘O C '?p"ﬂ"‘fﬂo;o
006010, HAAUACTLCR BiANOBiAHO UHMBUILHOIO 1paBoO3AATHICTIO t MI€3aaTHicTo,

moxke 6yTH no3nusaycm i Bianosinayem y cyal.
Jlenki BueHi cxuAbHI BBAXATH, L0 CHOXNNBH] TOBAPUCTBA € IPOMAUCEHKiMy

OpraHi3auisaMy. CBOIO AYMKY BOHH 06rpyHTOB)’f0’rb CTaTT?*O 36 KoHcTiryyjy
Vkpaizy, WO 3aKpinitoe npaso rpoMaisH Ha of.S €AHaHHA, | CTBEPAKYIOTL, wo
paHa HopMa npaMoi il € IOpUAUYHOLO III%ICTaBOIO PYHKUIOHYBatng
xoornepariBHoi GOpMK AiANBHOCTI, B TOMY YHCIL CIIOXHNBHX TOBAPUCTB.

[IpaBoBMii CTaTyC CIIOXMBYMX TOBAPHCTE Ta rPOMAACHXHX OpraHisauik
BU3HAYAETHCS PI3HUMHU HOPMATUBHO-TIPaBOBAMM aKTaMH. Kpim Toro, rpemanary
BXOOATH A0 CKNaAy rPOMALChKHX opramsizauif Ha 3acasiax 1WICHCTBA, a71¢ HiAKUX
npaB Ha MaWHO opranizauii He MarOTh. A HJCHH CMOXXHMBYOI0 TOBapHCTBa
BiANOBiAHO A0 3aKCHY MalOTh [TIPABO HA JACTHHY MmaitHa TosapucTra. Orxe, Ha
HaLIy JYMKY, CIIO)KHBYE TOBAPHCTBO HE € rPOMANCLKOIO opraHizaLiero.

3 npuiHATTAM [0CroAapChKOTO KOACKCY VkpaiHn NOCTAE MUTAHHA, YU €
CMOXKUBYE TOBAPHUCTBO IANPHEMCTBOM. 3 HOpM H2HOI0 KOAMQiIKNEAHOrO
HOPMAaTHBHO-TIPABOBOTO aKTa BUILTHBAE, IO MATPHEMCTBO MOXKE CTBOPIOBATHCH
AK U KOMEPLiHHOT, TaK i HEKOMEPpUiIAHOT POCNOAAPCHKOT AIATSHOCTI. 32 TaKHM
BH3HAYEHHAM CMOXHBYI TOBapHCTBa € QAKTUYHO MIANPUEMCTBAMM, TaK AK
3iFCHIOIOT HEKOMEPLHHY TOCMOAAPCHKY AiANIBHICTD.

[Ipore Yasno O. B. OCHTb AOPEYHO 323HAUAE, IO TAKE KOOTICPATHBLS
TOBAPHCTBO "HIKONH HC MOXE 6yTH CAMOJZOCTATHIM NIANPHEMCTBOM, AKE Mae€
BAIACHI iHTEPECH, L0 JIEXKATD (1032 IHTEPEeCaMH HOro YISHIB: LIS i ANPHEMCTBO,
wo 06CIyrosy€e CBOIX K€HTIB, fAKi € HOro rocnojapamu i GyayxoTn AOro
ynpasjiHHA TaK, Wo6 BoHO 6yy10 6€3M0cepeatbc BIANOBIAANBHE NEPEN HIMH i
nuwe nepen Humu”[5, ¢.296-297].

Lusineanil koaexe YxpaiHu y crarti 86 BiZHOCUTDL CMOXHB'{l TOBAPHCTBA
A0 HeNiANPUEMHHLIBKAX TOBAPUCTB. 3 BU3HAYEHHS TOBAPUCTBA, 3AKPIIVIeHOM
UMM KOJEKCOM, BHUIUIMBAE Taka O3HAaKka CMNOXHBYOIro TOBAapUCTBA, AK
KOPMOPATUBHICTH YCTPOIO, TOGTO 06'€AHAHHA OCOGHCTHX 3yCHilb YHaCHHNIB T2
iX MaftHa JUIA NOCATHEHHA CibHOT MeTh. ITiAnpueMcTBa KOpROPaTHSHONO THITY
MalOTh HA METI Mnepul 32 Bce oTpuMaHHs npubyTKy. Cnoxusii Tosapuctsa TEX
TPYHTYIOTBCA Ha o6'eananii 0co6McTUX 3ycunbs yyacHHKIB Ta ix nanoBuX
BHECKIB, /e CALAbHY METY MalOTh ACUIO iHILY - NiABHLICHHS EKOHOMIYHOTO i
COLIA/ILHOMO CTaHOBHMUIA, KPIM TOTO, AiKOTH HA 3acafaX B3acMOAOIIOMOrH T3
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p3a€MOBMPY' RN Q1e, AIRAKIICIL CrHOMK MR
colliﬂﬂb"‘"” CITPUMAONZIHIC 110,

1ORCPTAIIHCh 10 1KONOAANYOIO BASIHA ICHHN CHoAnNB OO TORApUCTRA,
C.ﬂu FAIHAUMHITH, LIIO BXOJIMIH 10 HLOIO Ha Jacasiax e HCT na MOUXY TS HE TISILKKH
IPOMART I (hrmuin ocobu), ase i IOpHaANYHI 0CO6H - KONCKTHBHI “i1eHn (¢T1.6
1anony Yxpainu "lipo cnow4syy koonepaubo”). ToMy gouinsHiue BU3IHAATH
CHOANENC TOJBPUCTBO AK 06 '€aranng Giznyux Ta 10 MARTHUX OCIB, yraianiiu
n 38K0H1 HA IOPHAKYHI 0COOU, 1O HE MOXKYTD 6y11 yyacHkamMu Lux TOBAPUCTH
(MANPYKIIAR AEPXKABHI NIANPUEMCTBA).

Y HaykoRiA RITEPATYpPi BHHUKAC YHUMANO AMCKYCIA 100 TAKOV O3HaKK
CHOXUBYHNX TOBAPHUCTB, AK XApPAKTCP AIANBHOCTI, TOGTO YM € BOHM
HENIANPUEMHUULKUMU. LiuBinbuull xozexc Ykpaiun sianocuTs ixX ao
HENLANPHEMHERLLKMX TOBAPUCTB. BibLuicTh HAYKOBLIB, TakUX K A3imona Y. 1.,
Musesa B.B., Cenenxo JI.M., Tex € npuxmabHuxamu 1aHoro niaxoay. 3okpema,
Asimosa .H. 3ayBaxye, o xo4 aaHe yTBOpeHHA i 3aiiMacTbCA rOCINOAAPCHKOIO
RIANLHICTIO, ANi€ BOHA HE MOB'A32HA 3 OACPIKAKHAM npulyTKy. Amxe npubyTok
iA¢ H2 32J0BOJIEHHA MEBHMX NMOTPe6 neHis Tosapucrsa [1, c.254).

3akon Ykpaivu "Ilpo cnoxusuy Koonepauio" CynepeunTs HOpMam
LnsinsHoro koaexcy Ykpaiuu, Tak sk n.4 cT.6 32KOHy BCTaHOBJIOE, AK OAHE 3
Npas Y4acCHUKIB TOBAPHUCTBA, MPABO HAa OTPMMAaHHA YACTKH npubyTKy, Wo
PO3NOALIAECTLCA 32 Pe3YNbTaTaMU OCNOAAPCHKOT AIANBHOCTI MK 4aeHAMH
CNOXWUBHOIN0 TOBAPHUCTBA BIANOBIAHO A0 1X naltoBoro BHECKY. 3 aHani3y gaHoi
HOPMH BUILTHBAE, LIO CMIOXUBYE TOBAPMCTBO OTPHMYE NPHOYTOK, YACTHHY AKOTO
posnoainge mix yuyacHukaMu. TTpore gauuft ¢akr He Moxe Gy™ miacTaBoIO
ANA BIRHECEHHA 1X X0 NMIANPHEMHALBKHUX IOpHAMYHHUX OCi6. JInwie KiHuesa MeTa
AILIBHOCTI CNIOXHBYHX TOBAPUCTE BU3HAYAE TE, YK € BOHH OpPI€HTOBAHMMM Ha
OTPUMAHHA NPOYTKY, 2 YX MAIOTh 30BCIM iHLII HaMipH.

Yaban O. M. nopeyHo 3a3Havae, WO JOCATTH OCHOBHOT METH CNIOXHBYON0
TOBAPUCTSA - NONINIUCHHS EKOHOMIYHOTO i COLANLHOTO CTAHOBHINA YHACHHKIB
- MOXH2 NKHLIE 32 YMOBH BUCOKOT [LTATOCIIPOMOXHOCTI Ta GiHAHCOBOT MiLIHOCTI
TOB3apPHCTBA.

Orxe, npnGyTok, 1O OTPUMYE CHIOKHBYE TOBAPHCTBO, € 32C000M JOCRIHEHKA
OCHOBHOI METH CNOXMBYOIO TOBAPUCTBA, AKA BiRIHAYAETHCA COLIANBHOIO
CIPAMOBAHICTIO.

llo x a0 po3noaity npubyTiy MiX YHaCHUKAMH CNOXHBYOTO TOBAPHCTEA,
TO 0CHOBHA YacTka NMPuGYTKY NOBMMHA HTH HA 3ANOBONCHHA NOTPS TOBAPHCTEA
| Cry®uTH MeTi Roro gisnbMocTi. Mu BBAXACMO, L0 HA 3AKVHONABYOMY piBHI
Heobxinno obMexmIn HacCIHHYy MpubyTKy, 1O POINOALIAECTLCA MiXK YHACHHKAMHK
(posnoziny mae nipnaratu va wactHua npnlyTKy, WO IANMWAETHCA nican
3a1080NCHHA NOTPE6 | METH AIRNBHOCTI CNOXHBYOIO TOBAPUCTBA).
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[ToninuwetHs exonomiq‘noro i conianabHOro Crarnosuuyga Y4acHmkiy
OCHOBHOIO METOIO AIALHOCTE CITOKUBHOI0 TOBAPUCTHA, A& o'f PUMai 115 FPUGy1y
- JONMOMIXHOIO METOIO i 33CO00M JIOCATIEHHA ocuomrof. Otxe, oK Ry
TOBAPHCTBA C HENIAIPUCMHRLILKUMY TOBApHCTBaMH. Heolx VAHO 3a3mav gy |
CTIOXMBYI TOBAPHCTBA MOXYTh CTBOPIOBATH MIANPUEMHUILXT CTPYKTypy, Mia
3a0BONCHHA ¢BOEY OCHOBHOT couianbHoi MeTH. KpiMm Toro, cT.86 LuBingee
KOACKCY VKpaiHW BCTAHOBJTIOE, WO CIONUBYE TOBAPHCTBO, NOPAA 3i Cuoey
OCHOBHOIO AiVILHICTIO, MOXE 3A1ACHIOBATH NIANPHEMHUIIBKY AIANbHICTS, AKuLo
iHUIC HE BCTAHOBNEHO 3aKOHOM | KLU0 LA AIS6HICTE BIANOBIJAE MeTi, 3 AKOIKO
BOHO YN0 CTBOpEHE, Ta CAPUAE 1i JOCATHEHHIO.

3axkoH YkpaiHM Y BU3HA4CHHI CMOXWBYOIO TOBapHUCTBA 3a3HAYAE Takuy
KpuTepiit 00'€eAHANHS MPOMAIAH, AK MiCLE pOOOTH Y¥ NPOAKHBAHHSA. 32 CyUacHuy
€KOHOMIYHHUX YMOB TaKuil KpUTEpiil HaBPSA YK € AOPEUYHUM i, HA Halry RYMKy,
He noTpebye 3aKOHOAABYOr0 3aKPiMJIEHHA, TOMY LUO BU3HAYAIBHUM mpy
CTBOPEHHI CNOXHMBYUX TOBAPUCTB € HE MiCLE POOOTH YH MiCLIE NPOXHUBAHNA, a
CNUTBHICTD IHTEPECIB TX YYACHHKIB.

[TiacymoByiouM BCE BULLIEHABEAEHE, MOXHA BU3HAYMTH TaKi OCHOBHI 03Haku
CNOXHUBYOTO TOBAPUCTBA:

= CTIOXHBYE TOBAPMCTBO € KOONIEPATUBHOKIO GOPMOIO isTBHOCTI;

- BOHO XapaKTepPH3YETbCA KOPIIOPATHBHICTH) YCTPOIO,;

- CNIO)KMBYE TOBAPHCTBO € CaMOCTIiHHNM, AEMOKPATHYHHM YTBOPCHHAM;

- BaHE TOBAPUCTBO 3aCTOCOBYETHCA HA OCHOBI AOOPOBINIBHOCTI WieHCTRA |
B3a€EMOJONOMOTH;

- CMIOXHBYE TOBAPHUCTBO € HEMIANPUEMHHULILKHM;

-~ AN JXOCATHCHHS CBO€Y OCHOBHOI METH BOHO MOXE 3AIACHIOBATH
NiANPHEMRHLLKY AiJIBHICTS;

- Y4aCHHKaMM TOBApHCTBA MOXYTb BUCTYNaTH AK Qi3WyHi TaK i IOpHANUHI
0cobH.

CyKymHICTb JRHHX O3HAK 2€ MONUIMBICTb 3PO3YMITH MPUPO/TY Ta CYTHICTH
CTNIOXHUBYMX TOBAPUCTB, BUBOAHTh HA HCOOXIAHICTh YTOYHEHHA BU3HAYEHHA
COXMBYONO TOBApUCTBA (3akoH Yikpaium "IIpo cnoxusdy koonepauio® sia
1992 poky), sake norpebye REAKMX 3MiH Ta BAOCKOHANEeHHR. Ha ocHoBi
NPOBEACHONO HAMH AOCALKCHHA MOXEMO AATH Ginblu AOULILHE BU3HAYE HHA
CNOAMBHMX TOBADUCTB, @ CaMe: CIIOXKHBYE TOBAPUCTBO - i€ OpraHilauis, wo Ai€
Ha 3acajax NCMOKPaTUYHOCTI # CaAMOCTIHHOCTI, CTBOPeHa BitMuHUMK Ta
IOPHAHUYHUMHU O0COoGamMK, AKi HA OCHOBIi ROBGPOBINBLHOCTI wieHCTBA i
B3EMOLIOTIOMOTH O0'C/IHY1I0THCR VI CNUTLHOTO 3AIRCHEHHA HETIATIPUEM HWLLLKOT
rOCNOAAPCHLKOT MIANBHOCTI 3 METOIO NONIMUIEHHA CBOMO EKOHOMIMHOro Ta
CouianbHOro cTaHoBuua. Came y TAKOMY TpaKTyBaHHi 3MICTY NOHATTA
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CTIOXHBYOTO TOBAPUCTBA By/yTh BiOGpAKeH] HOro 0CHOBHI 03HaAKHM I cneuvidika
niﬂﬂbHOCTl.

[11iACyMOBYIOHH CKa3laHe, 3a3Ha4MMO, IO npobieMa Bu3HaYeHHS NMOHATTA
CIOKUBYOI0 TOBAPUCTBA 3ANUINACTHCS aKTyaJbHOM0. I MOXHa OCTATOYHO

gUPIWUMTH BHECEHHAM 3MiH no iICHYIO4OrO um NPpUAHATTAM HOBOIO 3akoHy
Yipainu "[1po cnoxnsuy koonepanio”,
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2. Binuit M. Micue OKpemux 8118 kooneparueis B Opraui3aui#Hii CrpykTypi eKOHOMiKM YkpaiHu,
/1 THANPUEMHHKUTBO, FOCMOAAPCTBO | Npaso. - 2004, - Ne§, - C.36-41.
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A Zelisko
THE NOTION OF CONSUMERS' COOPERATIVE
The author subsiantiates the necessity of making changes in the Law of Ukraine "On Con-
sumers' Cooperatives" of 1992, In particular, the need to improve the law definition of consumers'
cooperative as form of cooperative activity is proved. The notion of consumers' cooperative is
viewed through the unity of its most typical characteristics. This approach allows us to understand
the essence and nature of consumers' cooperatives, their importanse under the given social condi-

* tions.
P.AJTiooeeys
MOBYAHHSA TA KOHKJIOJAEHTHI ,[[ll': CHIUVIBHI TA BIAMIHHI
PUCH
VK 347.13

CycninbHi BigHocuHu B cepi uusinsHoro o6opory Ta rocrioxapcrkoi
MANBHOCT] PO3BMBAIOTHCS HAGAraTo ILBHUALLIS Biy 3aKOHOJABCTRBA, N0 NOBHHHE
ix perymopard. OaHax i HasBHICTh OCTAHHEOTO He rapaiTye BiaCyTHICTB
nipoSiem. Crnopy, 1o noB'13aH1 3 GOPMOIO UMBINBLHO-NPABOBHX i rOCNOAAPCHKUX
AOTOBOPIB, TOPANKOM IX YKIANCHHS YCE YacTilLe CTAIOTS NPEeAMETOM CyIOBOIO
posriany. [osunii cyais iHoAi OTPAMYIOTE KpUTHUHY OLIIHKY B JliTepaTypi Ta Ha
NPaKTHL, X042 HE 3aBXAH BOHA € OGIPYHTOBAHOIO.

JoCHTE LiKABHM NUTAHHAM CTAIO BU3HAYCHHS NPaBOBO1 IMPUPOAN MOBYAHHS,
AKOMY iHORI MOXE HaJABATHCh IOPUAMYHE 3HAYCHHA. Cepen HaykoBLUiB, fKi
SBEPTANNCA NO NAHOTO MUTAHHA MOXHa BHAINMTH M.L.Bparincexoro,
B.B.Birpsucskoro [1], C.O.TeHskora [2], O.Bonosik [3]. Uu ¢ MOBYaHHA
10puauaHuM pakToM, sike MO0 CHiBBiAHOWEHHA 3 KOHKTIOACHTHUMH RiAMM,
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uy € BOHO BUP@KEHHAM BOJI ocobu: Ha uiuaanma}um B HayLi Bacnopy,,.
HEOAHO3HAa4HI pignopiai. ToMy METOIO AaHOL CTaTTl € BUSHRIUTH topypyy, 4l
npupoAy MOBUaHHA Td oxXapakTepu3yBaTy CNIUIbHI Ta BIIMIHHL pucy MOBYayy
Ta KOHKMIOAEHTHHX MHA. :

[{uBiabHIA KOACKC VYkpaiHu AOCUTH naxol_ntmo BHCJIOBTIOE CBOE CTaBNenyy
110 MOBYAHH. BianoBizHo 20 4.3 c1.205 [{MBUILHOTO KOACKCY YKpainu (nagqay;
11K Vkpaixu) y BUNaaxax, BCTAHOB/CHHX JOr0OBOPOM b0 3aKoHoM, poys
CTOPOHY, JO BYMHEHHs IPaBO™ MHY MOXe BAUP2XaTHCA 11 MOBI{aHm}M, Haeegeis
HOPMA MIiCTHTb MOPAA 3 MPaBHIAMH UIOAO ¢opMH IPABOUMHIB i criocogy
BONEBUABICHHA, 1 GyKBaJbHE TIyMaueHHA c1.205 LUK no3sonse 3p06uTy
BUCHOBOK, 110 MOBYaHHA, AK i KOHK/JIOAEHTHI Ail Moxe OyTu CHIoCO0oMm
BOJIEBUABJICHHA.

THUIMMHE CIOBAMH, 111 HOPMA BCTAHOBITIOE TAKOXK NPE3yMILII0, IO MOBYaHKs
B3araJii He € IOpUANUHUM GAKTOM, ajl€ MOXE HUM CTaTH y NCBHUX BUNa/Kax,
AKILIO CTOPOHY ab0 3aKOH HaAA Y Th HOMY TaKE SHa4YCHH. MoB4aHHS, AKX npasuio
OTPHMYE IOPUANYHE 3HAUEHHS Yy AOTOBIPHHMX BizHoCHHaX. Hanpuxnag,
BignoBiaHo a0 ¢1.764 LK YKpailHH, SKIUC Ha¥iMau NIPOJOBXY€E KOPHCTYBATUCS
MalHOM MicJig 3aKiHYEHHs CTPOKY AOroBOpy Haiimy, TO, 3a BiACYTHOCTI
3alepeyeHb HalMOAABIA NPOTATOM OQHOTO Micsud, JOTCBIp BBaXAECThCA
TIOHOBIEHMM Ha CTPOK, Aku#k OyB paHime BcTaHosneHMHA goroscpom. Tedro,
MOBYAHHA HaliMaya, BiAMOBiAHO 4O uiel HOpPMH, TArHe 33 cO0OYO Takuit
IOPHAMYHHH HACTIAOK K MOHOBJICHHA CTPOKY AOTOBOPY HaiiMy. Y riepeBaxHii
6iNbLIOCTI BUMAAKIB, 3akpirieHnXx B LIuBinbHOMY KOZEKCT YKpaiHH, MOBYAHHA
o3Hayac "Tak". Hanmpukiaa, AKilO KOMITEHT HE Haaiwe KOMiCiOHEpOBi
HOBiAOM/IEHHS ITPO BiAMOBY BiJl KYILICHOTO I HOI0 MaiiHa (3a BHILOIO UiKOI0
-P.J1.), BOHO BBAXAETHCA IPHIHATHM KoMiTeHTOM (4.2 n1.4 cT.1017 IIK Vipainu).

ITpore, HaliGifbule NMMTaHb BUKIMKAE MOBYAHNA Yy NpOLECi YKIaACHHA
JOroBOpY. | TYT BOHO PO3MMANAETHCA MOPAL i3 KOHKIHOACHTHUMHU OiAMH.
KOHKIIOASHTHI Ail - e Taki, 1o "BUCIORIEH] He Y popmi ycHoOT 41 nHCHMOBOT
npono3uuil, a 6e3nocepeaHbo Yepe3 NOBEAIEKY, 3 AKOT MOXKHA 3pOOHTH BUCHOBOK
npo Takuit Hamip” [4,C. 262].

11.2 ¢1.205 LK Ykpaiau 32 3araibHMM NPaBWIOM HAJac IOPHANIHE 3HAUCHIA
KOHK/MIOACHTHHM [iSM JIHWE 32 YMCBH, L0 32KOH JAOMYCKA€ yK/IaAeHHA
BIANOBiAHOrO MpaBouuHy (AOTOBOPY) YCHO. KOHKIIOAEHTHI Aii WIUPOKO
BUKOPHCTOBYIOTLCSA NPY YKNIAAEHHI A0roBopiB sik odepra. CrieniansHi mpasyia
3 PUBOAY LbOTO MICTUTH 1.2 ¢1.642 LK Vkpainu, xkuil 1pucBs4eHuH akuenTy
Y dopmi koHwmoaeHTHIX Aii. TYT iCHYIOTh Taki 0COOIHBOCTI.

Mepur 3a Bce, akuenT NOBMHEH NOJNAFaTH y BYWHEHHI AiM BixnoOBiAHO A
BKa3aHMX y MPONO3MLii YMOB N0rosopy (BiIBaHTa)KeHHA TOBapy, HaZaHHA
NOCIYTH, BUKOHAHHA po6OTH, CILIaTa BiANOBiAHOY CyMH rporueit TOLIO). TakoX
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HeoﬁxiﬂHO wob n(ber!‘ra BIAMOBILANA FICHH WM BUMOIaM, 30KDEMA, AK BUIINBAC
3 0.2 c1.642 LIK Yxpaiun B odhepri Mae Gy ru sxasanu CIPpOK A8 BIAOBIAL.
Kpim TOTO, nepeibaicua B 1.2 ¢1.642 LK Ykpaiim CHUTYaIlIA BUIKIIIOAAE Y NEBHUX
BUITAAKAX MONUIMBICTEL BUHIHAIINA BUAHCHINA AR aKIENTanTOM YKNANACHHAM

AOTOBOPY, AKWO € CliCUIANILHE 3aCTepeXEHHA 3 11hOTO NPUBOAY B NPONOIULIl
yRJIACTH aoronip abo 8 3aKoH;.

Buxomniu 3 TnyMadeting 1.2 ¢1.205 1K Yipainy i 0.2 ¢1.642 (1K Ykpainu,
MOXHA 3POOMTH BMCHOBOK, LUO YKJIAACHHS AOrOBOPY LIJIAXOM BYMHEHHA
BUI/IIOMHO KOHKHOACHTHHX il MOAUIMBE, AKILO AIA MEBHOMO JOrOBOPY He
nepeabaueHa 060B'A3Kk0Ba NUCLMOBaA ¢opma. [HWUMH CIOBAMH, AKIUO AOTOBIp
ma€c OyTH yKNaaeHui y NpocTiih nucemosii hopmi, To odepra 0608'a3k0BO
noBuHHa 6yTH y nucemoBit ¢opmi. Toxi, Y pa3i akuenrty y BUIsAAi
KOHKJIOAEHTHUX Aifl NCLMOBA dopma Oyne norpumana. ko K HeoOXiAHOCTI
B 060B'23K0BI nUCEMOBI i POpMi He Mae, TO LITXOM BYMHEHHA KOHIITIOAEHTHUX

Aii MOXHA YKJIaCTH AOTOBIP 1 Y BiAnoBiAbL Ha ycuy odepry. ['onosHe, u106 BoHA
BIANOBiJAaNla BUMOTraM, BU3HAYEHUM BUIIE.

Onxak, caMi KOHKJIIOACHTHI il TAKOX MOBUHHI BiANOBIZATH MEBHUM
sumoraM. OCKiTbKH BOHM € BiZANOBI IO HA NPOIO3ALIIO, TO NOBUHHI, AK i Gyan-
AKa MPONO3uLlis, OyTH NOBHUMH i Ge3yMOBHHUMMU, TOGTO MOBHICTIO BiANOBiNATH
YMOBAM ROTOBODY, BKa3aHHM y NMpono3uuii. ¥ 38'a3ky 3 uum M.I.BpariHchkuit
Ta B.B.BIiTPAHCBKMIT CTaBIATH NOriyHe 3anuTaHHs: "UM NOBMHEH aKUEIT y
TakOMY BMMAAKy MOJATaTH y BYMHEHHI aKLENTAHTOM BCHOro OGOB'A3KY 4H
AOCTATHBO BUKOHATH YacTHHY" [1, ¢.205). V Pociiicekii denepalii ue nurauus
BupiieHo B [Tocranosi [TneHymy Bepxosnoro Cyny P® i [lnenymy Buuioro
ApbGitpaxHoro Cyny P® Bia 1 yepsHa 1996 p. Ne 6/8, y ki ckazano, wo ang
BM3HAHHA BiANOBIJHUX Aiif aapecara odepru axuentom Koaekc He BUMarae
BUKOHaHHA yMOB OQepTH B noBHoMy 06casi. 3 nicto MeToo wia keanidikauii
BKa3saHUX Ai¥i B AKOCTi aKLENTa JOCTATHbO, 00 0c06a, fka orpumana odepry
(y TOMy 4MCi NPOEKT AOroBOpY), NPHUCTYNWNA KO BUKOHAHHA HA YMOBaX,
BKa3aHHX B odepTi, i y nepeabaueHuit Ans ii akuenTa crpok [, ¢.19]. Beaxaemo,
O 2HANOrIYHO Lie MATAHHA MAa€ BUPIUTYBATHUCA y Halil Cyaosi#t mpakTuui,
ockinekn .2 ¢1.642 LK VYkpaiHu He BUMarac BYMHEHHS aKLEITTAHTOM Ail Y
noBHOMY 00c#3i. KpiM TOro, iHoAi caMm XapakTep X Aifl HE MOXe DO3BOJIMTH
BMKOHATH IX y nosHOoMY oOcs3i Bizpady. Hanpuiuian, 6ynissuurso o6'ckra 3a

AOTOBOPOM NAPAXY HE MOXe OyTH BUKOHAHE NOBHICTIO y CTHCJIMI CTPOK.

l1le onHum icToTHYM MOMEHTOM, XV Cip BPaxOBYBaTH, € CTPOK, ITPOTIAIOM
AKOTO MaIOTh BYMHATHCA AiT aKUenTaHTOM. BiH BU3HaYa€TLCA Y MPONO3HUUIT i
aKUCNTaHT Mae fioro noTpuMaru. Ane usoro HeaocratHso. HeobxiaHo, o6
PO BYMHEHHA aKLENTAHTOM Aill Y BiXNOBiAL HA NPONO3MUIIO YKJIACTH AONOBIp
Y ueii ke cTpok xisHaBcA odepeHT. |Hakiue, HaBiTh, AKILO AT OyyTh BUMHEHI Y
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ane odepeHT He Oyae 3naTH npo CTaBNCHHA AKLUCNTAHTA NO fiop,
aKLeNTaHT BiABANTaXUB TOB2P, aJ¢ TOMH e He Majifiwog g
1% 32KiHUEHHS BKA3aHOro CTPOKY, BiH MOXE (i 6yne) PO3LitioRag,
it ak siamosy Bia ripono3nuii. Tomy, AKWO BYMHE g, i
A 0depenTa, AKUECHTANT MAE NOBINOMyT,

CTpPOK,
npono3uuii (
odepeHTa), Mic
BiACYTHICTb inopMall
aKUCNTAHTOM HE € ABHUM JI

OCTAHHLOTO NPO TaKi All,
CnipHuM Yy Haylli € NMUTaHHA 1po Te, YW MOKHA BBAXKATH MOR4auyy

Pi3HOBMIOM KOHKIIOACHTHUX Ai#. O.C.ld(?g)q)e BBaXaB, WO Hi [6, C. 197-193).
H.B.Pa6inoeny BBaxana mwo Tak. Ha Ii AyMKY A0 KOHKTIOACHTHUX pijy
BiAHOCHUTBLCS i MOBYAHHA AK 3HAK 3roin {7, c.13, 197J. Ak BBaxasoTy
M.]1.Bparincekuit Ta B.B.BitpaHCbKHA y LbOMY 33'5_13Ky CIIA 3a3HAYHUTY, 1150
KOHKJTIOACHTHI il MOXYTh MaTH 3HAYCHHA 1 09EpTH, 1 AKLICNTY, @ MOBYAHH, sk
BUILIMBAE 3i 3po0GeROro camolo H.B.Pa6iHOBHY BHCHOBKY, - TUIbKH aKuenry,
Ha ix nomisf, po3XOMXEeHHA MiX KOHIKTIOACHTHUMH OiAM# | MOBYAHHAM
BUABIKIOTHCA HANGLIBIIE NEPEKOHIMBO, AKIIO CTATH HA MO3ULIIO CTOPOHH, AKiH
BOHM aapeCcoBaHi: Npu KOHKIOAEHTHIH! aif 0coba BUpaXae CBOIO BOMMO, a Apyra
CTOpOHZ - i B LLOMY 3MICT KOHKJIIOJCHTHHX Al - Ma€ MOXJIMBICTE 3POOUTH
BHCHOBOK MpPO T€, Y YOMY [ONATAa€ BONA il MOTCHUIHHOTO 4H AificHoro
KoHTpareHTa [1, ¢. 345].

Ipy MOBYaHHI XK HanepeA BiAOMO, IO AK TaKe BOHO HE MOXKE JaTH YABJIEHHS
Ipo BOMIO 0co6K. SIKIIO CIOBa i KOHKIICACHTHA Al PIBHOIO MIPOIO BUPAXKAIOTH
BOJIO, aNe Juile pizHHM crocoboM, TO MOBYAHHA caMe 110 CoOi Hiskoi Boai
BUpa3uTH He Moxe. HeobxinHo, w06 3akoHoAaseus Bu3Hauus 260 cami croposn
3azganerigp norojwiy, wo Oyae o3HavaTyd MOBYaHrHA, JIvuie y TakoMy BUNIaaky
6yne NpOABIATHCA BOJIA 0COOM HLIAXOM MOBYAHHA. OCKiNBbKH B JOMOBICHOCTI
3a3ganerias abo y 3akoHi nmepenbayeHo AK CJil CTABUTHCA 4O MOBYAHHA,
BiACYTHICTB CIOBECHOTO BUPDaXKEHHSI BOJIi O3HAUAE, 110 BONA €, i BOHa CriBnanac
3 THM 3HAYEHHAM, AKE 3a3JaJICrilh CTOPOHK JOMOBMAKCH IOMY HagaTh abo BOHO
HaJZaHe 3aKOHOAABLICM.

Ha waus noms g, MOBYaHHA He CJTLR pO3MIIsIaTH PI3HOBUIOM KOHKTHOAEHTHHMX
Aift. KOHKMOACHTHI Ail - Le aKkTUBHA NOoBeAiHKa (Lie Ail), B TOi Yac AK MOBYaHHS
- L€ WBK/IUIE [TACMBHA MOBEAIHKA - Oe3MiATbHICTD.

Taxum YHHOM, MOXHZ 3pOOMTH BHCHOBOK, 1O MOBYAHHS, 332 3araitbHUM
NPaBHJIOM HE € IOPUINYHUM PAKTOM, AJI€ MOXE HHM CTATH Y MEBHUX BUIIaaKax,
AKLIO CTOPOKY 200 32KOH HaJamyTh HOMY TaKe 3HAYCHHA. 33 TAKHX XK€ YMOB
MOBYaHHA MOXHA BBaXaTH CMOCOGOM BHUPaXEHHA BOAL, B TOH Yac %K 33
3aranbHUM NPaBuAOM BOHO TakUM He €. Ha BiIAMiHY B MOBYAHHA, NPAaBOBE
SHAUCHHA KOHKTIOACHTHUX Aift BUIHAYAETHCA HKMH CAMMMHK | O6CTaBHHAMH 33
AKHX BOHH BYUHAIOTHCA. MOBMAHHA MOXCHA BBAXKATH AKLICTITOM JILIE TORI, KOIH

L€ NpAMO nepeaGatseno KOroBopoM aGo 3aKOHOM, NPOTE KOHIGUOREHTHI All,
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HABMAKH, € AKLIENTOM, SKIUO iHUle HE BKa3aHe B MPOMO3MLUIT YKIACTH ‘JIOFOI?IP
a60 He BCTAHOBNEHO 3aKOHOM. SIK BUAHO, AeAKi MHTAHHA, MOBA3AHI 3
KOHKTIOAEHTHHMH AiiMM (BUKOHAHHA B IEBHiH 4aCTHHI) Ta 3 MOBYAHHAM NOKH
110 PO3MAAAAIOTLCSH JIKUIE HA JOKTPHUHANLHOMY piBHi Ta HOTPeOyrOThH raubLoro
[OCHIDKEHHS 1 3aKPHUICHHS B 3aKOHI.
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R.Lidovets
SILENCE AND CONCLUDANTION ACTIONS: COMMON AND DIFFERENT FEATURES
The article deals with the juridical nature of such civil-law concepts as silence and concludantion
actions. It researches common and difierent features of silence and concludadftion actions.

A.BJIyys

KOMITPOMIC Y JOTOBIPHIX BITHOCHHAX SIK MEXAHIZM
IIPABOEOCTO PEIrYJIIOBAHHA

347.441

OcHoOBHE 33BRARHA KOHTPArcHTIB Y JOTOBIPHMX BiZHOCHHAX - MOCATHCHHS
CBOET METH TNPH HasBHMX PeCypcax, BChOTO KOMILIEKCY Ail IOPHAMYHOTO
Xapaxrepy, o BHKOHYIOTHCA NPH YKJI2ACHHI, BAKOHAHHI, 3MiHi a60 po3ipBani
AOrOBOPY 3 METOIO 33JOBONCHHA EKOHCMIUHHMX MOTpe6 cropin. Jlorosipwi
BIAHOCHHY AK HaCTHHA PHBATHOIO NpaBa 3aCHOBaHi Ha TPHALMIIAX KOOPAWHALIT
cy6'extis, aGcomoTHOT nepesarn AUCNOINTHUBHHUX HOPM, MaKCHMaJIbHOIO
BUKODUCTAHHA TIPY NPABOBOMY PErYNIOBaHHI NPMHLMITY BHMpPIlICHHA NMUTaHb
BIANOBIAHO 710 BacHoro poscymy [1, ¢.20-23]. Liro mymxy Illesuesxo .M.
TATPUMYIOTS i inmni umpinictn. Sk 3a3Havae . M.Kyuepenxo, B AisnbHOCTI
TIPUTATHAX 0CI6 BU3HAYANLHUM € caMoperyioBaHs. TyT HOpMAaTHBHO-NPABOBi
$bopMU noBuHHAI BU3HAYATU TLILKH HeOOXifHi BUMOTH, SIKi MAIOTB NP ABNATHCA
A0 NPUBATHUX OCiO [pizpanux i ropuawuHnx], 3anMLIaows WKPOKKH MPOCTip
I ix BnacHoro poscyny {2, c.15]. BianosiaHe 3aKOHONABCTRO, HAa AYMKY
B.Q.I]ouounonyno, Xo4 i He mnoibaBneHe iMNepaTUBHHX HOPM,
XapaKkTepUlyeThLCA NEPEBAXHO AWUCIIOZUTHBHUMH HOPMaMM, BiACYTHICTIO
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AcTANLHOL pemamemauii‘ BiaHOCHH, TO6TO BinobGpaxae 3ArATLHON O3B N4y

PEXUM pisasHocTi [3, €.35). o | |
YacTo NpHAHATTA PilICHE y NPOLEC! IMACHEHHA AOTOBIPHIX BilHOCHY g

o6xORHTHCA 663 BUBRKECHMX, PO3YyMHHX TA Heot'ﬁxinxtlux KOMNPOMICHKUX CUTyayjh,
KoMnpoMicC sk peIbHO iCHYIO4A fopu{mq Ha AIACHICTD qop?nﬂfelmﬁ nepenyciy
BCTYTNOM CTOpiH Y IMBiJIBHO-NPABOBI, 30KpeMa IOTOBIpHi, BIAHOCHEH. Came
AorosipHi BIZHOCHHM K BaXIMBH PEry/IATOP EKOHOMIYHUX MEPETBOpeHs ¢
OAHICIO 13 CKJIAAHKX cdep 3acTOCyBaHHA KOanf)MlCHHX METOJIB, XO4 Lisomy
MUTAHHIO HE MPUAINAECTBCA ZOCTATHLOI YBAry Hi B HOPMATUBHKX AKTax, i p
LMBiNICTHYHMX HAYKOBHX pO3pO0KaXx. Y Komi3iifHOMY pery/uoBaiiti 30008 13aus,
4Ki BUHUKAIOT i3 JOrOBOPY 360 y 38'3Ky 3 HHUM, TOJIOBHE MiCLie MoCiaaloTy
NUTaHus ABTOHOMIi BOJI, KOM3iMHOIO pery;loBaHHA y BUMAJKy BIACYTHOCTI
Bu6opy mpaBa CTOPOHaMH, a TAKOX NMUTaHHA chepn aii npasa, mo
3aCTOCOBYETBCA A0 AOTOBOpY {4, .84, 263]. TepmiH “"xomnpomic” dakridro
HE BMKOPHCTOBYETHCA 3AKOHOAABLEM, MPABO3aCTOCYBANBHUMH OPraHaMu; iy
kaTeropis He BBiiua y NpakTHiHUA npaBoBui 060poT. ¥ YMHHOMY
3aKOHONABCTBI JIXLIE BU3HAYEHO, L0 CTOPOHN € BUTLHUMH Y BPETY/HOBAHHI CBOIX
BiJHOCUH Ha BNacHUHA PO3CyAL, TOGTO € BUILHUMU B YKJIAIEHHI I0rOBOPY, BUOODi
KOHTPAreHTa Ta BU3HAUYCHHi YMOB JIOTOBOPY 3 YPaxXyBaHHAM 8MMOT PO3yMHOCTI,
CNpaBeAAMBOCTI M BiAMOBIAHOCTI 3aralbHUM 3acalkaM HUUBiABHOTO
jakoHOaaBcTBa [CT.CcT.6, 627 LIK]. V HayKOBiH JjiTeparypl MH HE 3HaNLLIN
NpUKIaAiB KOHKPETHOTO PO3MNAAY 3MICTY KOPUAUTHOTO KoMITpoMicy.
AKTYyanbHIiCTh TEMH 3yMOBACH2Z ILE # THM, WO B YMOBaX pedopMmyBaHis
HALiOHANBHOIO 3aKOHOAABCTBA IOPHUAMMHI HOPMM 3HAXOIATECH B nocTi#xin
3MiHi, a pa3oM i3 HAMH BUIO3IMIHIOIOTECH CYTHICTB Ta 3HAYMMICTS MPABOBIX
noHATH i Kareropifi. Och YOMY NOHATTA KOMIIPOMICY AK IOPHANZHOTO (aKTy
norpeby€e HOBOTO OCMHUCJICHHA Y criekTpi 3'ACyBAHHA 0cOONMBOCTER HOTO Al AK
MexaHi3My MpaBOBOrO PETYNIOBaHHA, 32 JOMOMOrCIO AKOro BOHO Halysa€
LMBLILHO-NPaBOBOFO OQOPMICHHS i 3aKPiIICHHS.

KoMIpoMic HE MOXHa BBXATH NMPOTUCTOSHHAM CTOPiH, e pobounH
po3yMHMit Aianor, KpeauT A0Bip'd, AKHH AEXTO pPO3MIAAAC TIThLKH AK dopmy
noJermeHHa BIacHoi aoni. KoMnpoMic Ak 32XMCHE 3aCTEPEKEHHA AO3BOJAE
HalGLUIbIL IOBHO PEalizyBaTH MPAKTHYHY CIIPIMOBAHICTH AOTOBIPHAX BiAHOCHH,
COPHATH Y3MOKEHHIO TOUOK 30PY Y CILTBHOMY AOTOBIPHOMY rioni, BUPOIeRT0
B3aEMONPUIHATHUX PillieHb, PO3POOGNATH NpaBOBi 3acOOM NonepexeHHA T8
TIOAONAHHA IOPUANMYHUX KOJi3iH, yCyHeHHA aedopmauisl y Mexax MEXaHi3Mi8
B3a€MOAIT CY0'€KTIB AOrOBIpHMX BIJHOCHH AK UINICHOTO MPEBOBOIO ABMIIA.
IHTerpaTHBHI BAACTHBOCTI KOMNpoOMicy 3abe3nevyioTs CTaH piRHOBarM,
HEOGXiXHUH AN QyHKUIOHYBAHHA MOTOBIPHOL CHCTEMU, CTifixo1 B3acMOAIL
Cy6'€XTiB IPABOBIAHOCKH, 1O BM3HAYAE AOCATHEHHA eEKTHBHOCT] pe3sy/IbTaTIB
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¢KOHOMIMHOT AANLHOCTL. TAKHM 4MHOM, KOMIIPOMICHI piwenHs HabyBaoOTsh
cTPATErYHOIO 3HAYCHHA, BUIHAYAIOTH HANPAM | XapakTep, NpaBoOBY
fapMONI38UNO NOTOBIPHHX BiZHOCHH. KOMMNpoMic - ue peanbHicTh, WO
cIpAMOBALA HA ROCATHCHHA TAKOTO €KOHOMIMHOIO Pe3ynbTaTy, AKUI 32 NEBHUX
yMOB XaPaKTEPHIYETHCA TPHBANMM i MiLIHUM MO3HTHBHUM €(EKTOM.
Kommpomic nepeabayae aii (a6o 6e3aianbHICTh), CIPAMOBaHi HA AOCATHEHHS
1epHOT MeTH. MeTa - ue Te, A0 4oro mparHyTh, YOI0 HaAMaraiOTLCH AOCAITH.
Mera BH3HAYAETLCA AK GakaHWH CTaH, ysBHE BUMEPEIXEHHA PE3Y/bTATIB
norosopy [5, €29}, y dinosorii Mera TymauuThes sk “re, 40 HOro XTOCK Nparke,

"""

4goro Xo4e J0CArTu",

r,

3a3naNerify HakpecaeHe 3aBaaHHs, 3aMucen, Hamip” [6,
€.611,612]. Jycusins iOA0 ACCATHERHA METH UTAXOM KOMITPOMICY BUABIAIOTHCH
2(PeKTHBHMMHU TISILKM B TOMY BUMAZKY, AKINO 06UABI CTOPOHHM 20ToBOpY OyayTh
IHTEPIPETY BATH KOMIIPOMICH] PILIEHHA OAHAKOBO.

1110A0 XapaKTepHCTHXM €TUMONOril CaMoro TepMiHa "koMnpomic” [nar.
Kompromissumy}, 10 Bid 03Hauae IOPO3yMiHHA, 3rOQY HA OCHOBI B3aEMHUX
MOCTYTOK. ¥ CJIOBHWKY Jlans1 KOMIIPOMIC - g 3704, TOTORKeH s, yroga, B3a€MHi
NOCTYNKHU, a L€ ~ B2a¢MHO ofiuATH, AOMOBAATHCA. HHUHI BCce yacTiwe
KOPUCTYIOTBEA TaKMM CUHOHIMOM "xoMOpouMicy”, AK "KOHCEHCYC", Akuit
NOACHIOETECA K BRACMONPA AHAYHA 2TOAR, IO MIBIMATEHO BAAILITOBYE CTOPOHH,
2Kl JOMORISIOTHCA MK C060i0.

IIpHCTOCOBYIOYMA MOHATTA "KoMIpomic" no chepu IOPUARYHOTO
06CNnyroByBaHHs, MOXHa BifHAKTH YHMaN0 MOAIGHHKX PHC i3 CHOBOM
"KOHCEHCYC" Y CCLIONOTIYHOMY, COUWIaIBHO-TICHXONOTIYHOMY PO3yMiHRi, ke
PRIy CKAE HECYMEPSUIMBY 3TOAY, SRHICTS, SIOAIOHICTD, Y3NOMKEHICTD NOMAAIS
WICHIB IPYIH CTOCOBHO 3HAMYIDUX JUIX [PYHY MOMEHTIE, TOOTO MpHMHATHX
HOPM, IIPABILT HIOBEAIHKH, METH, iHHOCTEH Towe [7, ¢.314]. Cninsya 3roza y
CIEPHHUX NUTAHHAX, /IO AKOT IPHXOAATH YHAaCHHKH IEPEroBOPiB, € NEPEAYMOBOIO
NiANUCAHEHS JOTOEOPY Ta HACTYMHONO HOINe BMKOHAHHA.

Bnacte, cam TepMiH "A0roBip" ozrauac "yroga". Taxii#k CHHOHIM ZOroBOpY
NOACKIOETECS CHPAMOBAHICTIO Horo Xil - MOXJIUBICTIO MOTOAXCHHNR,
AOMOBJICHOCTL CTORIH CTOCNEHY BH3MAMESHUX, MeBHUX NPABOBHX BIAHOCHMH.
flpana ta 060R"s3 %4, MG HPUAMAIOTHECA KOXKHOK) 13 CTOPiH, AK MPaBUAO, PiHi,
ane BOHM 1535CM HO Y3NO/UKEH] i y CyKyMHOCTI AR¥OTh €1uHHME pesyasTar [8, ¢.74].
J{orosip € BONLOBAM 2KTOM YHaCHAXIB LMBLTLHUX [IPaBOBIAHOCKH. Bona nosuarae
B peryMioBaHHi MOACHKOT AiSABHOCTI HUISXOM MPUUAHATTRS B KOXKHOMY
KOHKDRTHOMY BHNAAKY BMGOPY PIlICHHSA 3RIMCHMTH MEBHI Ali a0o yrpuMaruca
Bifl HuX. [lpd YKAGNEGHH] HOrOBOPY BOKIMBHMH CTA10Th BIANOBIAHICTH
BONCBUABJCHL RINCHIN BOJI HOro ywacnMkis, B3acMHa Y3MO[KESHICTD IXHIX
iHTepecis, Oikt Ta ManpasieHicTs uMx Aik (i ne 6e3 aruBY KOMIIPOMICY) Ha
BCTAHOBNCHHS, 3MiHY a00 MPUAMHCHHA NPAaB i o6os'a3kiB cropin. OTxe, A0rOBIp
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qicuit BUPAXAE MIOTOMKCHY posio ABOX abo 6umm_e OPH A
4 MeBHUX LMBi nbno-npz-monnx peIYALTATIR MEAHORO
a60 HeMaliHOBOIO Xapakrepy, HaCTalHA SlKlfx Bmﬁyn‘ae fved ,B MEXKaX HaByppg
LMBIBHUX MpaB Ta 060B'sA3KiB CTOPIH. I?To ruor‘o BJ,L.’C-WBI? 1O KOMMpomicy ¢
 oleci MpAKTHHHOI AiSTILHOCTI JIIOACH, KOTP] YKNAAWTE BOTOkID vy
Te, Wo y P UIUTIOYAETHCA #f MOXAVBICTE 32 NOrojixe
BuKOHYIOT HlOTO YMOBH, HS 3 i MOpyWeHHs AOroBCpy. M
cTOpiH 3acTOCYBaTH NpaBoBl 3ac00M B pasl Holgle}mx e B'CDY-. Faruy
pesyATAT MOKe GyTH JOCATHYTHH ILIAXOM B N gy, KB ICHysa
0 MopylleHHs npapa; BU3HAHHA npaso4sHy Hfm CHUM, &hjiain 36.““”3',
KOMTICHCALLT MOPJIbHOT IIKOU TOLIO [9, c.776-7? 9]. CaMfE TYT KOMIOMIC CTae
MeXaHI3MOM 3MEHIIEHHA CTYTCHA HANPYKEHOCT! ¥ ROTOBIPHUX BIIROCHMEX Ak
KpeauT HOBip's, AK HACTaHOBA i, HApewWTi, AK NONITHKE JOIOBIPHOT Midnbiivcyi,
KoMrnpomic aK nporpamMa poaa'xaam.m npoTupi4 1 dopma npnmnpenm
6a3y€ThCs HA TOMY, LIO BC1 HEY3TOZKEHOCTI, CyrepednuBl MOMEHTH OTORIPHyy
3060B'A3aHb, TUTAHHA KOMNeHcaLl| MaTepianbHEX 3GMTKIE Ta MOP2REHOT LIKO; 11,
CIUIATH HEyCTOMKH IPH MOpY WEHH] LUSLTBHUX NPas BUP HIYIOTHCI CaMOCTHiHO,
6e3 MpUTArHEHHA CyA0BUX oprariB, WIAXOM Y3rO<EHHT SaMUMU zyfiexTemuy
rocrofaploBanHs, 10010 CAaMOCTIMHUM 3aCTOCYBaHHIM. TaluM WiAHoM,
KOMITPOMIC € 33C060M CaMOPETYIOBAHHA [TOBE/IHEII CTOPIH L0 Brpisichis
JloJii ZoroBopy. MOoXHa Ha3BaTH Tawki OCHOBHKI O3HAKU KOMIIPOMITY, X3PALTEpH
JUIA IOroBipHUX BiAHOCKHH!

1. Jlo6posinsaicTs, 3riano 3i cT.19 KOHCTHTY LT YRDaATHH HIKODO e MuXHA
NpUMYIIYBaTH POOUTH T€, IO HE repeadave o 3aKOHOAABCTBOM, KOHTPATeHTY,
ki NpuiiMalOTe KOMIIPOMICHE PilLICHHS, pobsisrb 1€ ROGPOBLILHO, C31M0MO.
BinsHui BUAB BOJTi 0COOH HA BCTYI Y KOMITPOMICHY CHTYAUIIO NPOARIACTLCA Ha
BCix crazisx ail moropipuux BigHOCHH. Komrpomic Mox¥e mHepeixysaru
YKIANSHHIO JOrOBOPY, BKIIOMATHCA Ha CTafil NEpefioroBIPHUX KOHTGKTIR Y
MaliGyTHi YMOBH AOTOBODY; Y3FOJDKEHHA KOI0 3MICTY; DPH KOHKPEY3aLl
NOPAAKY BUKOHAHHA 3000B'A3aums; NPy BUSOPE KOHTPAreHT2; ACMOBICHOCT:
npo GopMy AOrOBOPY; 3MICTY IOTOBGPY; BUKCPHCTAK HI 1paBa CTOPIH YK IaJaTH
HOTOBODH, AKi nMepeabaJyeHi 3aKOHOM, TaK i Ti, fKi 3axOHOM He Depeadaysill, ane
oMy He cynepeyars; npH 3MiHi, posipsadni abo TpPOKOBXEHHI LT TOTORGPY;
BH3HaYeHHI criocoly 3abesrieue HHA AOTORIPHUX 30008 93aHb; RH3HA S Hi1l QopdiK
[MipH] BixnOBiAANBHOCTI 33 NOPYILEHHSA JOTOBIPHUX 300083334 TOLO.

2. PisHonpasHicTs. Ilpu Bubopi KOHTPareHTa, JOCATHEHH) JIOMOBAEHOCTH
WOAO YMOB T2 NPH BUKCHAKHI JOTOBOPY [3 ypaxyBannsw sumor K, IR THA
aKTIB UMBLILHOIO 32KOHOAABCTRA, 3BHUYAIB ALTOBOTO 000PLTY] CTCPOHN MAiUTH
oaHakoBi MOXUIMBOCTI [cT.627 LIK]. KoXeH M€ Npaso BHCIOBIIOBITH c601
NOMNAAK, IPONIO3MLLiT, 3aYBAXKEHHS, BiICTOICRATH CBOIO NMO3UILID, 06TOBOPIOBATH
Ta KPUTHKYBATH RiANBHICTH iHWOI cToponu. IOpnaniHa pisHicTs cyO'exTis
%

- 11e NpaBOYMH,
piBHHX OCI0 Ha ROCATHEHH



10r0BOPY aK ORHOMOPAAKOB2 NPaBO3AATHICTE OOYMOBIIOE PIBHY MOXNAMUBICTD
/x BLABHOTO BOJICBIABICHHA AK HA BCTAHOBJICHHS npaaosinu.oc?m, BU3HAYEHHSA
npas i 0603'5.13105, TaK 1 Ha Komn;iomcm PILLUCHHA Y npouec‘l i noxjoaopy,

3. PosyminHa npouiem apyroi croponn. Lie o3niauae sMistia cnisikyparycs
oniH 3 ORHEM, BECTH NEPEIOBOPH, NPALIOBATH B KoMaiiai, 6yTH TONCPAHTHUM.
OCHOBOKO TOAEPAHTHOCTI € BU3HAHHA NpaBa Ha AYMKY iHW0T CYOPOHH 1PpH YMOBI,
AKILO LA CTOPOHA JI€ B paMKaXx 3axOHy K He nopyillye€ npasa apyrof CTOPOHH.
HaasHICTD pos6ixaiocrel, HanpuKIag y NiANPUEM HULLKUX BIOHOCUHAX, HE
3yNMHAE YKIGACHHS JOTOBOPY, a8 BCTAHOBJIIOIOTHCA CTPOKH AN YCYHEHHS x
caMMMH CTOPDOHaMM; CTBOPIOETECS OCOOAHUBUHA NMOPANOK BUPIUIEHHA
nepeLOroBipHUX cnopis {10, ¢.7]. CTBOpeHHs KIiMaTy B32EMHOIC A0BIp'a Ta
criBnpaLti BUIAXOM 3MOAM NPEACTAaBUTH CBOXO no3u L0 200 NorogUTHCK Ha AeaKi
3arpONOHOBAH1 KOHTPATeHTOM 3YCTPiuHi KOMIIPOMICHI NIPONO3UUIT, NPArHEHHS
10 B3a€EMOPO3yMiHHR, HebakaHHs BHUkOpHUCTaTH Ciabki # ypasnusi micus
KOHTPAreKTa 3apai AOCArHeHks 6axanoro i 06ox [a6o pexinbkox] cropin
pesynsTary 361MKy€E napTHEpiB, BIAKPHBAIOYHM HOBI, JOAATKOBL MOXUJIMBOCTi B
nepeGOpIOBAHHI TPYAHOIUIB, NOB'A3AHUX i3 BUPILUCHHAM rOCNONAPChKUX
poCiieM.

4. BuBaxeHICTH, palicHalbHICT, Ha BuGip crparerii KOMIPOMICHUX PILUCHD
BIUIMBAE BNACHUWH ¢TaH nianpueMcTsa [opradizauii], #ioro MarepiaabHe
fnarono.yqds, pUHKoOBa opieHrauif. IlianpremMcTeo moxke OyTH JiaepoM Ha
PUHKY, KMIOATH BHKJIUK XOHKypeHTaM {T00TO KOHKypeHTHO3ZaTHuM] abo
3HAXOAUTHCA B CTaAll MOMYKY CBOET Hilli HA puHKY. MOXe BILIMBaTH i CTHIb
YIpaBiliHHA - FOTOBHICTE Cy('€KTiB A0 Aianory, MOB'A33HOIO 3 NMPHHHATTAM
KOMIPOMICY B HEOGXIHUX A MOMIIIEHHA HONOBIPHONO KiMaTy BMIAAKAX.
Bubip 3micTy, ¢OpMH Ta HaIPAMKIB KOMITPOMICY 3a/IOXUTh Bil mpodeciitHol
3NATHOCTI CTOPIH A0 CAMOCTIHHUX AiH, BUBAXEHOCTI NMPHU NpUAHATTI pilleHs,
WO IPYHTYIGTHCS Ha MpapoBilf KyJAbLTYypi B lopucnpyxaeHnuii., MuyuxicTs
KOMITPOMiICHGTO MEXAHI3MY AO3BMJIAE CTOPOHAM OMNEPATUBHO KOPHIYBATH CKIAk
A0roBipsux 3060B'13aHb 3 YPAXyBaAHHAM 3MiH YMOB BUPOOGHUITBA 200 KONHBAHb

nonuty, 3afe3neduy€e NiATPUMKY BCTAHOBJICHHX Y HbOMY NapaMeTpis
rOCTIOAAPCHKMX BiXAHOCHH,

3. Ermynuit smict koMnpomicy. [IpobneMu B ibOMY IU1aH! MOXCYTb BHHHKATH
Apil BUPIUCHRI MOBCHKACHHUX 3aBAaHbH, TAKMX, AK, HANPHIUIAA, YITOMKCHHA
KOHTpak1is 260 MuanyBaHHA HOBMX HiANPHEMHUUBKMX AiR TOwO. OCKIIbKH
Kgmnpomic nop's3anuit 3 npuHATIAM ALNOBHMX PillICHb, Y CAMOMY L1bOMY 8KTi
Mlc:rmbcn BaXUTMBICTh COLIANIBIIO-NICUXOJIOTIMHHUX CKIIAN0BUX, AKi BKIHOYAIOTH
?:am BRKNMB1 NOHATTA, AK "aanTosaticrb", "KoMPopTHICTL", "3a0BONEHICTD",

Tpﬂrsoxfliimh" Ta iH. He MOXHa yHHKATH TOTO (aKTY, 110 Ha NPaKTHI AlIOTh
O, MANOPA AKOBAHI RNAAI FPOILOBOIO PO3paxyHky i Buroam. Taka akTuBHICTS
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«nanoBoi, TOBTO 6€3 yAB/IEHb 1IPO NOpsinHicTy y 5
KEpenaoM KpHMiHanI3an, iIHAMBILyastbHO} i3dr,30
npH3BOAUTD, npupOALHO, 1O po3puBy npasoBIHOCHH. He moxe 6yTy rOoBg
KOHCTPYKUI€I0 KOMIIPOMICHOTO AOrOBOPY TiNLKM PO3IPAXYHOK i erg; 0
e 6ytH HaB'A3AHNAM OJIHICIO CTOPOHOIO inyyiy 3}M'

- Ha

KoMnpoMmic He MoBuH ‘ .
NPaKTHLLi, HA KA, e 3apKaM peanisyioThCA MOpAbHI 3aca/iu MifCrragy
~HHg

NOTOBIpHMX BIIHOCHH. Ile, 38M4aiiHoO, MPHUPOAHO, HE MPHHOCATE Coiiay,,,,
exoHomiutoi kopucti. Tax, HanpuKiIan, KOlfdnpOh.ﬂlC Moxe ByTH 3piiices, ) .
BILIMBOM TTOMMUIKOBHX nornsais, HempogecioCHaNI3MY, OGM?HY, HaBiTL norpm:1
HACHIbCTBA, 3/TOBMHCHOIO MOroMKEHHA npencTalifiﬁKa 011H1€7.CTOPOHM 3 iH!uo;o’
HenooAUHOKUMH paxramu BUSABIAKOTLCA Tal_cl A1l B JOTOBOPI1, KOIK 0C06g Gyna;
3MylUEHA 3AiACHHTH BHACTIOK TAXKKHUX (QIHAHCOBHUX 06CcTaBHMH Kabainuyy
KOMIIPOMIC Ha HAN3BHYARHO HeBUriHMX A1 ceGe YMOBAX, YHM iHIUA CTopou,
cCKOpHCTanacs. .

3 11500 MPUBOAY HIMEULKHUHA dimocod A.lllonenrayep Bim3Ha1as, wo "sxurg
ONMH 3 YIACHHKIB MiAJIONOM YKa3aB MOEMY MI3HAHHIO HEBIPHI MOTUBH, CXMTKs
Paoro BOJ"[IO Ha' CTOPOHY cr.;oro .yMchy, PO3MOBCIO/IUB NMAHYBAHHS CBOET BOJT Ha
jHLOro iHAMBIAa, TO6TO BiH 3X1ACHUB MOBHY HECTIPaBeANHBICTE. CaMe Ha usomy
IPYHTYETbCS MOpAIbHA 3aKOHHICTh T2 060B'A3KOBICTh AoroBopis” [11, ¢.320].
TakuM 4MHOM, KOMIpPOMIC € aKTOM COBICTi, IO MEpEBipA€ BIANOBiAHiCTL
cBOGOAM BOJII JIFOAMHHY, i Aiif 3aKOHOAABCTBY NMPO AOTOBOPH.

lonoBHa QyHKLiA, TOGTO POk, AKY BUKOHYE KOMIIPOMIC B OpraHisauiiuii
fmympi AOTOBOPY, - OXOPOHHA, a caMe: 36epeKeHHs JOrOBIPHUX BiXHOCHH
iX CTIHKOro CTaHy. V raxkomy 30epexeHHi NOBYHHI OyTH 3allikaBieHi oﬁu;m;
CTOPOHH, OCKLNBKH MPEIIOMYETECA, 1O BOHH YKJIAIM AOrOBip 3 METOIO Horo
AIMCHOIO Ta HAIEXXHOIo BUKOHaHHA [12, ¢.93).

ley‘ra q)yuxuix KOMINPOMiCy - BAOCKOHAJIEHHA AONOBIPHUX BIMHOCHH, IXHA
;’;’:Mmam,’" BnopsaakosadicTe. Koopaunauifina ¢yHxuis nonm’*ae B

e . .
e e o Lo Sueie]
omn ; : pHux 3000B's32Hb. [lo-Tpere,
OMNIpOMic npl.aauaqeﬂuﬁ 3anmo6iraHHIO Ta NONEPEMKEHHI® KOHQ.IIKTIB
3iTKHEHHIO CTOPiH. IcTOTHE MOPYIUCHHSA AOTOBOPY, HAIPUKIAL, TATHE 3a' -06 K;
ANA OAHIET 31 CTOPiH BTpaTy oaepxkarH Te 6iraro a6 et 101 iHTope
O 3aXOBOJIBHUT. )51

3apanu AKoro 6yno yrageHo norosip. Tak o roR b
Ha WO BOHAa MaJia MpaBo P03pax01; B e ﬂOBGaB\nxemo.c TOPOHY TOTO,
KepopaHicTs koudnikris nocarae'rbcs);, o, yRIaaaioun .)loromp [13, c.25].
BU3Ha4aTH i 3anobiratu M. 3xilic oM HOMEPOMICY, K(.)Tp““ 3ARTHAR
BH3HaYEHO 32 QBOMA OCHOB;-IHMH Huemm KOMIPOMIiCHMX Hi#t moxe OyTH
CKEpYyBaTH KOpUTryrouu Aii Ha yC)IHeuuanpﬂMKaM": nio-nepue, Hu <€ noTpsoa
nocaabnexus oro Hacniakis. % MUY KOHPILITY 200, To-ApyTe, 1A

LbHO-€THY HOTC
6e3 mopai "
Wi

KOHTAKTAX, JIErko CTac Ji|
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KondaikTYIO4i KOHTPAreHTH 3a A0MOMOro0 KOMMPOMICY CHiIbHO
pupOONAOTH CTPATErO 3anobiraHys koH}AiKTY 460 HOro po3B'a3aHHA, AKILO
BiH YKE BHIHHK, LAXOM AKTUBHOTO NOWWYKY CMibHOT METH, KOHCTPYKTHBHOTO
BeAEHHA NEPErOBOPIB, CTBOPEHHA aTMOoChepu nosip's Touwo. I, HapelTi,
eKOHOMIKO-MIPABOBMHA BNNMB KOMIpPOMICY 3BOAUTBHCA MO BIUIMBY OAHHUX Ha
cRIAOMICTb Ta MOBEATHKY 1HIIMX. I pyuxuis KOMITPOMICY € OZIHI€I0 3 BAKIUBUX
opraHimlliAﬁHHx YHHHUKIB, w0 3a6e3neuyorTh NPAKTHYHY AiANbHICTH
KOHTPArcHTIB,

Bix0ps141 3 TOT0, IO KOMITpoMicHi pitielia B AOroBOPi HECYTD 34e6UIBLUOTO
MO3UTHBHHUA BNIUB (2 OKPEMi HETATUBHI eNeMEHTH He 3MIHIOIOTH HOro
IPYHTORHOIO 3MICTY B LIOMY), MOXH AOC RUTH OLLIHKY AKOCTi KOMIIPOMICHOTO
PILICHES ULTAXOM BUMIDIOBAHHA (IPOLIECY, KPUTEPIiEM SKOTO € BiAOMi Tak 3BaHi
tpu "E" (efficiency - edexrusnicts, effectiveness - Pe3yNbTAaTUBHICTH, €CcOnomy
- CKOHOMIYHICT) {14, €.43]. To6T0 nia edeKTUBHICTIO POIYMIETHCS, HACKLTHKH
Avbpe 00CAYrOBYBATRME AOTOBIP yHacKHixOK KOMHPOMICHOTO pillleHHS;
PeSYALTATUBHICTD NOKAXKE, AK 3aBNTKU KOMIIPOMICY MOXHA JOCATHYTH
3iAMIOBIAHOTO EKOHOMIMHOIO eEXTY; CHOHOMIYHICTD - AK KOMIIPOMICHI yMOBH
NOCHPRATOTH IMEHIWS HHIO X1ITbKOCT: BATPAT. Taxa iHbODMaLLiA MOBUHHA, HA HAIL
nomaz, 6y T BUNDITAAHOKC T2 ¥ipoiiLilolo, 10 ANaToByBao 6 o6unsi (a6o
ACKLIBEG ) CTODOH R, AUTPL AOMOBISIOTLCS Midx COG0L0.

Hiafvearoun niacyMox, MOXKEMO 3a1HAYNTH, UIO BUABICHHS Ta POIKPUTTR
CYTHOCTI OCOO/IMBOCTEH 3aCTOCYBAHH? KOMIPOMICHKX pilieHs CTIPUATHME
BAPILLCKHIO CIIOPIB, AKI BMHUKAIOTE M DX CTOPOHaMM AOTOBOpY. 3abe3neuyioun
PESHAM HINECKHOTO BUKOHAHAKA JOTOBIpRHX 3000B'A3aHb, KOMIIPOMIC, TaKUM
THHOM, 3a0<*Neuye ZO TUI K BeDXOBCHCTBO A0roBopYy. CNoci6 BUKOPUCTAHRA
{1ip¥ HEOLX X OCi } KOMGPOMICY B ACIOBODI €, HAa HALLC IMUOOKE NEPEKOHAHAA,
Oinbl CHTHMAJIBRYM 3 OTAAY liz BiibHE BHPIULICHHN MOTOBIPHUX CHOPIB,
30KpeMa, B3ACMOIOCTYXY A03BONMOTh CTOPOHAM CaMGCTIHHO Ta fiN CBOIO
BIADOBIEANBRICTD OLIB1Y SheKINER0 INACHIOBATH CBOT NOBHOBAKEHHA,

Henoouirka 4i 3HEXTYBAHNS B AIUEIHIK BIAHOCHHAX Takoro GeHoMeHa,
K XOMTIpOMic, afo MoTo neRipHc [I{>0TU3AKOHHE] 3aCTOCYBAHHA HAa NMPAKTHLI
APU3BCAMTD Ho Helaiha i HaCHILKIE, a CaMe. N0 HCBUKOHAHHA 000B'A3KiB,
ICTUTHOLO 110y itvnHA 30008'832Hb, BIANOBIAEABHOCTI, CTATHEHHA HEYCTOWKHM,
364 TKIR TOLIZO.

] Uleruenxo 51.M. MeTononorisHa OCHOBA npasa BRACHOCT/METORONONA TIPUBATHONO NPABA:
36. nayk. npaus. - K.: FOpinkom Intep, 2003.

2. Kyaepenko .M. Opranizauiftno-npasosi ¢opMu I0PHIHUHHX 0Ci6 npusatsoro npasa. - K.;
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A Luts
COMPRQMISE IN CONTRACTUAL RELATIONS AS A LEGAL-REGULATION MECHA-
NISM
The article deals with theoretical and legal issue of juridical compromise and its role in ensur-
ing cffective activity of contractual partics.

M. 1.OAlitnux

BIAINIOBIAAJIBHICTD 3A ITOPYUIEHHS CTPOKIB B
AOI'OBOPAX BYAIBEJILHOI'O ITIAPAQY

VK 347.447.52

HiHHICTE UMBIIBHOIO NpaBa MONATa€ B TOMY, IO BOHO MIiCTUTH y CBOIX
HOpMax qxnpoxun apceHas 3aco6iB BNAMBY Ha MOBEIAIHKY I'POMaliH Ta
opranizauifi yepes IxHi iHTepecH i 3a nonoMorolo iHTepecia. ONHUM i3 TaKUX
swxgrms € 33CTOCYBAHHA AO NpPAaBONOPYHUIHUKZ MAWHOBHUX CaHKUiH, 30xpema,
UMBLILHO-NPaBoBOi BianoBiganbHOCTI. Lli Ma#tHOBI CaHKLIl € A0AATKOBHM
(axuecoprum) 30608'13aHHIM MOPYLUIHWKA, IO BHHHUKAE JINLIE 32 YMOBil CKOEHHA
x:ﬂ}zlzp;u;t;u:;’:o&o Ha MopyuIHkKa Hamanaxqrbcx AOJATROB1 30008 '93aHHA
ﬂPOXBJlJICTbcapa " :ﬁ:pm THUX, LLO nepea6a!{eul 3amu9m YK Aoroao;x_m. le
o BilmommmWl:;::o.-npaaor?ux canncu:”nx. llqc.nmxeuaw LHBIILHO-
Bparycs C.H., Arapkos M 11:1 HEI;CB S CROY MPAL PAR DHCIH, TR e
oc iy 5150- M. cpuiciieniy @, Kpacasunwos O.A., Hopde

15 4, €.150; 3, €.490; 4, c.439).
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3arafibHUMK NiACTaRaMK BianoBigany;
30608'A3aHb Ta BUMA (CT.634 [1K),
nepeabauyeHo inwe {5). V roi
BiANOBIAANABHOCTI PO3AINAIOTS Ha
a Apyri - CKjtad UMBinbHOro npae
po3yMiTH Gyab-fike caHKLioHOR;
npasnino. llin cknagom MHUBIiN

10CTi € nopywenna ocoboro CBOIX
Kpim BUnankis, Konu 3akoHoM abo porosopom
XK€ Hac miacrasu nng UMBINBHO-NPABOBOT
opuan4Hi Ta pakruym;j: Nepui - caM 3aKoH,
ODopywieHHs. I1ia nouarram 33KOH TYT Chipg
HE AepxaBoro abo BcTaHoBsee

aorosopi. Hacniakom
UUBLILHO-TIPABOBOY B}
LMBLIBHO-NPABOBUX ¢
byHKUIA uMBiNBHO-
YIIy WICHOT BUTO4H.

AHKUIY, gkij BCTaHOBNCHI, 36epiracThcs KOMNEHCcauifina
NpaBoBoY BIATIOBIAANbLHOCTI, 10 BKJIIOYAE BiAUIKOZYBaHHsA

4H HEOOXiAHi A/ NoroBopis fanoro BHLTY,
3a%BOIO OZHIET i3 CTOpiH Mae GyTn ACCATHYTO 3roau. e o3Havae, wo 3aKoH He
AA€ 3arajpHOTO IAs BCiX HMOroeopis nepeniky iCTOTHHX ymMoB. Boun
BU3HAYAIOTECA XapaKTEPOM OKPEMHX BUIB AOTOBOPIB, OCKIILKH KOJIO ICTOTHMX
yMOB MOX€ OyTH PISHOMaHITHHM 3aexHo BiX BUIY AOTOBOPY i KOHKPETHMX
OCOBNHMBOCTEH B32€MOBIHOCHH CTOpiH,
Cepen icroTHHX ymoOB Aorosopy nigpsay, kpiM npeamera ROTOBODY,
3aKOHONABEIb BKA3Y€ HA CTPOX. Y mepLry yepry Mosa e NPO CTPOK BUKOHARHA
AOTOBOPY, AKAM BU3HAYACTHCA MOMEHT 3aBEPIICHHS MiAPANHUX Po6iT Ta 3nayi
IX pesynbTariB 3aMOBHHKY. 3TigHO 3i c1.875 LuBinsHoro xopexcy mimpsamuk
3060B13y€eTHCA 36Y/YBATH i 34aTH Y BCTAHOBJICHHUH CTPOK 06'ekT abo BUKOHATH
iHwi 6yniBensHi poGoTy BignOBiAHO OO MPOCKTHO-KOLITOPHCHOT noxymemaui’i:
Ctpoxu Brxonanus po6oru a6o it OKPEMHX eTalliB yCTaHORIIOIOTHCA Y IOTOBOP
mizapamgy. 5] : _ )
3rinHo 3 4.5 [onoxeHHA PO NiAPAIH] KOHTPAKTH Y Gynienunursi Yipaiuu
BHKOHaHHA pOOIiT MOBUHHO NMOYMHATHCH, 3AINCHIOBATHCH i 3aKiH1yBaTUC Y
BCTAHOBNICHI KOHTPakTOM CTpoxH. IIpH BH3HAUEHHI UMX CTPOKIB cToponu
BPAXOBY10Th BMXinHI YMOBH, ILO BCTZHOBACHI iHBECTOpOM aGo mepenbadeni
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npoexroM. CTPOKH BUKOHAHHsA pOGIT CTOCOBHO OKPEMUX €TaNIB Biryg,,
inCTaBi KaJleHaapHoro mnay OymiBHuLTea [6].

CTOpOHaMH Ha M : \ o S
CTpOkHd BUKOHAHHA BCIX pobiT Ha 00€ BIIOIOTLC S S

By3HAUEHHA Y KOHTPaKTi KaIeHAApHOT ATH NOYATKY pOOIY T4 %iayj Of'cxrg 4
excruTyaTauiio (3aKiH4eHHs BUKOHAHHS 3anmlCl*Hﬂ) a0o c1poky 8iy 1 tary
20 3awirenna pobit. Hanpuicr an, y lfo.H'l‘palle Moxe Oyt 3anncaio "By KOHa, 1y
poGiT MOBUHHO MOYATHCh y CIUHI i 3.3'(”.'%7"6*‘# BEPECHIT aGo "¢y p,,
GyaisuuuTea 06'ckTa ckanac 9 MICALUB BIJl HOHaiky I?Oﬁuﬁ BCTaHOBIIE 10,
KOHTPAKTOM, IO 3ia4i 00'€KTa B TAPAHTIMIY EKCIUTyaTaiio:. LLi 36608"33a1,
MOXYTB OyTH BUKCIAACHI i B TaKi# peAakuil: "He nisHie 1 Bezi_aecm" "4 Siangye
9 micamis". MOXJMBICTD ZOCTPOKOBOrO 3akiH4YeHHs Oymenuurea f108ua1y
nepeaayaTics A0roBopoM aGo y3roKyBarncs y Npoueci Aoro snkonasdyy,
SIkmo MiZpAAHUK HE MPETEHAYE HA AOLATKOBY BMHArODOAY, Bid Moxe
AOCTPOKOBO 3aKiHuuTH OyXiBHMUTBO 00'€KTa 1 6€3 TAKOTO Y3TOMKEHHS.

V J0roBopi Cilig 4iTKO BU3HAYATH TEPMIH HOMATKy BUKUHEHHS POLIT, axuiy
JOULIBHO MOB'A3aTH 3 NOABOIO KOHKPETHHX, HAHOLIbI BAXKINBUX A1T ROYaTKy
6yaisuvurea nonidi. e moxe 6yru neperaua GyAIBENLHOrO Maiijakiuka,
MPOEKTHOI AOKYMEHTANULl, BIAkpuiTTe GilakCyBR0HA, HEPCraxysaABHA ASaHCY
toio. YIpo noyatok pobit ckIanaeThes ABOCTONOHHIA axy [7].

IMeperna/i CTPOKIB BUKOHAHHSA POOIT MOXKE 3MIRCHICBATUCE 3 HE3ATE KHMY
Bin nigpaannka o6cTaByH, SKUO BIH 03 32TpAMKH NUTLMOB0 CUHOBICTHR
3aMOBHHKA NPO iX mosBy. AKIIO MIAPAXKHX He 3p08US UbOTO, BiH MOKe
pPO3paxoByBaTH Ha NEpemisf CTPOKIB JHUIE 338 YMOBH indopMoraiocri
3aMOBHMKA OPO HECAPHATIKRBI OOCTzrUMH Ta IX Hack zxd. OG0B AzkoM
NiAPAMHUKA € TAXOX AOKA3 HCTZTHBHOTO EILIKBY OXPeMiX 00CTaEN Hat 3ATE«RY
BHKOHaHHA poOiT.

SIKIO OAHOYACHO Ji€ ACKUTEXA PI3HUX OOCTABHLL, KOWHA 3 AKX MO Dy11
NiACTaBOIO AJA MEpEerislly CTPOKiB BHKOHAHAHA pobiT, ued neperasn
3AIICHIOETBCA 3 ypaxyBaHHAM OJHOYACHOI Jii BCix oficTaruH.

CTpokH BHKOHAHHA POOIT MOKYTb NEPETNAIATHIH IPH HARBHOCTI OOCTaBHA:

1. senepebopHol cuny;

2. 3a Axi BiAnoOBiac 3aMOBHUK (BiHCYTHICTH (iHaHCYBaMiiA, 3ATPHMKA ¥
BHKOHaHHI 30608'43aHb, MI0ABA AOAATKOBHX POGIT TOWQ);

3. 3ynuHeHHs poGiT He 3 BUHH NiAPALHMKA;

4. cTpaiiku npauiBHMKiB, G50Xa4a HUMHK 6/ RENHHON0 MaliiaHquKa Ta
ix aif, mo 3aBaxaroTh HOPMaNbHOMY BUKOHAHHK: posd it
. MMinps anuk He orpumye npasa Ha [epera CTPOKis, Akiite cTpanki, {ioxead,
IHUI NOAIGHI AT 3yMoBIeHi TUM, 110 BiH 460 K010 CYyGNIAPAAHMAT He HE~VHATH
CBOIX 3060B'13aKb Nepen npauisHukamy abo ix 06'caHaHHAMM. Braus nOronx
Ha XiXx BMKOHAHHA pobiT, Ao #oro He MOXHA BiaHecTH A0 obCTasuH
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yKIa€HHA KOHTPAKTY.

[ligpaaHnK 30008'a3aHMI 3poGuty pce Bil HLOFO 3anexme a1a YCYHCHHS
nepeuIkoll, IO 3yMOBJIOIOTh 3aTpuMKy pobir, i

Vci cTpoku, ski BUKOPHCTOBYIOTLCH B HOOBO
MOXHa NOXITATH Ha TaKi, WO CTOCYIOTLCH eTanip BHKOHAHHA pobiT, X orutatu
Ta rapaHTIHUX CTpoKiB eKCrutyarauii o6’

€xTa. OcotnuBicTIO LBLOro noaiuny €
To# (haKT, 110 Nepui 4B Ipynu peanizos

YIOTBCA B MCKAX AMHAMIYHOIO PO3BHUTKY
MiApAAHOro 30608's3anua. apanTiMui TEPMiHM TAKOXK BHIUIHBAIOTH i3

MAPAJHOTO 30008 A3aHHA, aNe AKTUBYIOTHCA MICNA NMPUNUHEHHA DOTOBIpHUX
3060B'A3aHb. OCO6AMBO Lie CTOCYEThCA THX BUIaJKiB, KONX CTOPOHM B AOrOBOPI
CreLiaibHO He BPCTyNbOBYIOTE CTPOKH eKCIUTyatauii,

3micT rapaHTiliHoro CTPOKY MoOJsAirac B TOMy, I50 Ha NiApAaYNKa
NTOKNAJAETHCA OOOB'S30K 3a HEAONIKH (aedexrn), sxi 6ynu Buspnewi BIIPOAOBXK
LBONO TepMiHy. Pa3oM i3 uum 3axouonaseup YCTAHOBNMIOE BUMEPNIHUH nepenik
00CTaBHH, AKi CAYryIOTh MIACTABOIO AN 3BiAbHEHHS MiApAAHUKA Bif
BIANOBiJATLHOCTI. BianosiaHo 1o n.2 ¢t.884 LiusinbHoro KOAEKCY MiapsaaHuK
3BLIBHACTLCR Bij BiAMOBiJANLHOCTI, AKIO BiH AOBCHAE, IO BOHM CTAJMCA
BHaCJiA0K IPMPOIHOIo 3HOCY 06'exTa abo Horo HACTUHHU; HETIPABWIBHOI HOro
CKCITyaTauii abo HenpaBUILHOCTI iHCTpYKuiit mwozo #Horo eKCIutyaTauil,
PO3pOGACHAX CaMUM 3aMOBHMXOM ab0 iHIIWMHM 0c0o0amMH; HEHAIEKHOIO
PEMOHTY 06'eKra, stk He 30iMCHIOBaB MiAPAXHUK. HeMOXIHBICTS eKCTuTyaTauii
ob'exTa, ska BUHUKNA 3 BMHH 33MOBHHKA € NiACTaBOI0 ANA MEPEPUBAHHA
FapaKHTiiHOro CTpOKYy.

Ax i sei imui crpokw, rapauTinui CTPOK NOYHMHAE CBiH nepelir i3 Toro
1acy, xonu pe3ynsTar poGoTy 6yB 4K NOBUHEH GYTH NPUAHATHA 3aMOBHHUKOM.
Bussneni senoniku oo 06'ekra NiApsAHOIO ZOMOBOPY TATHYTH 3a COGO
HETAaTUBHI Hacaigku mns niapsaHUKa, a caMe¢ - UHUBINBLHO-MPABOBY
BIANOBiNaNbHiCTS. JAkwmo y poroeopi BigcyTHi cneuianbHi npasmia npo
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O ANS BPETYMOBANNA KLUTO NHTANKA 33CT0COByG,, .
NbHOFO 33K010A8BCTBA. BHKOHaKa pofory Ma"
BiAITOBIAATH AKOCTH, BUIHACHI N AOrOROPI "*ﬂP““}f- abo Bumoram, ito 3&»:1;3;,";
CTARAKTHCR HA MOMCHT TICPCTIANHA i 1AMOBIITKORAL. "f”)f”""m POGOTH Mar 6y
NpUAaTHUM RO cxclmymalli""’P‘""“’“ ACCATH POKIB 13 MOMEITY Mpubisigy,
06'cKTR 3AMOBIHROM,, AKNILO Ginvimnht TCPMIII He ncm'uosnclmh ADTOBODOM a0
3aKONOM. YCTAHORNCHNA TAKOIO rapaHTIiioOrD TCPMItY € HORCAOI; HOBThpe e,
LMBIALIOID 3aKOHOAADCTRA. [apaHTia AKOCTI POGOTH HOUMPIOUTER 1y o,
PCIYNBTAT, AKULO CTOPOHK B AOTOBOP! He nepeabaynn iHie.

Knacu@ikatlis CTPOKie 33 MAPRAHHMH AOTOBOPaMH Ma€ IHAICHIA S Oy
1A 3CTOCYBAHHA THX Y¥ IHWHX BHAIB BIAMOBIAAALHOCT! 32 IX HEAOTPUM AN Ky,
Tax, 33 OPYIUCHHA CTPOKiB BUKOHAHHA NIAPAIHHX poOIT TR [X ONIATH CTOpomHy,
AX NPABWIO, HCCYTh BIAMOBIAATBHICTE Y BHITIAA1 HEYCTORKHM (11€111 GO wwiTpady)
Toai AK BMARAEHNA HEAONIKIB NI 4aC rapaHTIAHONO CIPOKY THIHE 3a Cobni
8iANMOBIAANBHICTL Y BUFARAI BiAIKORYBAHHA 30uTKiB. Pazom i1 uum,
BiXLIKOLYBaNHA IGHUTKIB HabyBac HOPMH yCyHEHHA HENONIKIB RTACHHMH CUllamn
i 32 RIACHUA KOLLT, OILTATa POBiT 3 YCyHEHHS HEAOMIKIB IHLIO 0¢06010. Oasicio
3 HOBEJ1 HOBOTO LIMBLNAHOIO KOAEKCY € CTATTA NPO NPako 3AMOBHUKA BUMAraTy
YCYHEHHA HEAOiKiB y poboTax, 3a aKi AiApRAHMK HE Bianosinac. [Ipn usomy
BapTICTL CaMuX POGIT 3AIMCHIOCTECS 32 paxXyHOK 3aMOoBHMKA., OanO%ICHL
NAPRAHMK Ma€ NPABO BiIAMOBUTUCA BiA BUKOHAHHA UBOro oGuBsalky, Akiuo
YCYHEHHA HEAONIKIB HE NOB'A3aHe 0€3T0CEPEHBLO 3 NPEAMETOM R0F0ROPY 260
He Moxe GyTH 3AIRCHEHE MM APIAHKKOM i3 HE3ATEKHHMX Bil{ HBOIO NPUYHH. (CT.
885 LK)

OcobauBicTio AorosopiB OyaiBesnbHOro niapsay € 1o0# $akr, wo 3a
HeHaJIeXHY AKICTh pOGIT NMOpARX i3 UUBLILHOK BIANGBIAZNEHIC MO WMPOKO
3aCTOCOBYETHCA AAMIHICTPATMBHA, & iHOAl i XpHUMiHaALHO-NpasoBa
BianoBigansHicTb. Lle € CBIAMEHHAM TOrO, IO AKICTb BUKOHAHHA MiANARHAX
POGIT 3HAXOAUTHCA i OCOBIHBHM 3aXMCTOM 31 CTOPOHK JIEP* aBe!, OCKLISKM 8
nesHi# Mipi 3auinae myGniunni iHTepec. 30Kkpema, MOBa Hiae Npo AOTPUMAHHA
HOpM 3 OXOPOHM Mpali, NOPANKY BBEACHHA B €KChuyaraunio ob'exris,
ACTPUMEHHA BHMOT €KCIUTyarauii €HeproCMCTEM, BOJOBIABEICHHA Ta IHWIHX
MICTOGY A BHHX HOPM.

~ Tposenesnuit ananis nopywIeHHA CTPOK:B Y HiAPAAHOMY 30008 AIAHHI
Ma€ NiACTaBM CTBEPIUKYBATH, IO KPiM CAMOr0 HAKTy HACTAHNK TICI Wi 1HWUOI
KancHA3pHO! AATH, AAA BHHMUKHEHHA MIACTAB guBinkHO-NPABOBOT
BIAMNOBIAANLHOCTE HCOOXIAHKUM € HAABHICTL OAHOMACHO IOPHAHHHOID CKALY.
[pu upomy HeraTussi nactiaxu auin HEMaRHOBOT C e PH BIIHKHY (b NIPH yMOBI,
Hanpuxnan, Gaxty He nepepaxypanns Ipoweil a00 BHABACHIA HELOAIKIS B

BiANOBIAGNBHICTD,
sarasibHi NONOXCHHA T ]
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M.Oliynyk
RESPONSIPILITY FOR VIOLATION OF TERMS IN AGRCEMENTS OF BUILDING
CRUERS
The article considers in the light of genera! grounds for civil-law responsibility contactor's
responsibitity for fa:ore to fulfill obl:gutions under the building-orders agreement by violating the
fixed terms. Special analysis is rnade of sanctions for defects found during the term of warranty.

C.Cenux

CHIBBIAHOILUEHHA TOI'OBOPY CYBNIAPAAY Y
KATITAIBHOMY BYIiBHULITBI 3 IHIIVMY BUIAMHU
JKOTOBOPIB

YIK 347.440.16

Jins nesHOTH XapaKTEPHCTHKHM ZOTOROPY cybminpsaay y OymaiBHUUTBI
$BEPHEMOCH [10 3’ ACYEAHHA CiBBIAHOWESHHA 1HOM0 ZONOBOPY 3 iIHIUMMH BHIAMH
JAOTOBOPiB.

Y Havkosiil mitepatypl JIUCKYCIHAM 3IMBIACTLCA MTMTAHHA NPO MPaBOBY
[EMPCAY FOCHOIERCHKON0 A0TeBOpY. Chi a31auKTH, L0 YMHHE 3aKOHONABCTBO
e MiCTITB HOPME, #ii 6 Iapana BUsHAYCHHA NOHATTA FOCNOAAPCHKOIC A0T0BODY.
Y u.1cn 179 Focniopapenikoro konekey Yipainn (aadii - 'K Ykpaitin) rosopurscs
amLe, ;o MatiHoOBO~roCnoA2PChKi 30601 A3aHHS, SIKI BUHMKAIOTE MiX Cy('exTamu
rocnogapronanHs aGo Mk cy6'ekTamMy NOCTIOAPIOBANHSA 1 HENOCIIOAAPIOIOUHMH
CyG'eKTUMH - I0P UMY RIMH OCOBaMHK Ha NiACTaBl FOCNOAAPCHKHX AOTOBOPIB, €
1OCIONAPCHKO-AOTORIPHUMH 3000B'A2aHHAMMH.

Y cBolo yepry ¢1.175 'K VkpaiHn aae BH3HAUCHHA MOHATTA MaHHOBO-
rocnonapcskux 3o00o0m's3aHp, a came: MalHOBO-rocnonapChbKHMH
3000B'I32HHAMM BUBHAIOTLECA UMBLIBHO-TIPaBOBi 30608'43aHHA, IO BUHHKAIOTH
MK Y4aCHHKAMM IMOCNIOAAPCHLKMX BiAHOCHH NpH 3AiIHCHEHHI rocnoaapchbKof
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s cuay Akux 3000B'A3aNna CIOP0HA MOBUHHA BiUiyyy,
JApCHKY IO HA KOPUET APy TOT CTOPOIK 3D0 YTPUMATHCA Bij ney,,
rociio, . . "
PABHCHA CTOPONA MAC NIPARY BIHMALATH BIA DVDONAIZHOTCTOPOUN Ry,
ayn -

Cay
O gy

AiANBHOCTI,

i1 0608’ AIXY. .
HOMY JAMORBACEHI, §
S0 AOTVBIP ICHOBATE 12 ACPMARHOMY ST TN,
e ¢ BRMAY ~eym b

sanoMoM, 860 ICHYE IPAMA BKAJIBKA ANOHY. HHOAO 060,0‘,_',’“)“0(;” Y KItA g,
AOTOBOPY AN e BHUX K;ﬂc.l'OP'.n CYU €KTIB l‘OCﬂO}luprdl‘Mm Y. AP
acpwasHoi anagu abo opraNnis MICIIEBOMO camosps}'aya._mm:l‘,m FC, BUX0,1a0y 1y
amicTy 4.3 cT.179 T'K Yxkpain#, Takuh Q0TOBIP MIPBIFCon37iincy -y
NOCNoAap<chRHA. L

Y opuanunift piteparypi mnpon_ouona:n prm "”""a"":‘””" FOHAT 5
rOCNoAAPCHKOr0 AOTOBOPY. SIK CHHOMIM LO "TOCMOIAPCHKOIO” BAHURACTI Y
NOHATTA "MIANPHCMHUULKUA" 10T0BIP. JLOKTpHHATBEHE BHIHANCHHA [OHg vy
nianpucMHuUbKOro Aorosopy HasoakTk B.Jlyus. Ha Horo aymsy,
NIANPHEMHULUBKHM C1iJ BBAaXATHM TAKHH LUHMBLILHO-MPIKURKA JOrueip,
CTOPORAMM AKOTO € IOpHAMUHI | GIZMUHI 0COBH - MANPHEMUT T 31 NKkuy
NEPERACTHCA MAAHO, BUKOHYIOTECA POOOTH 200 HAI3t0TBLA TTOCIY I 3 McTOW
INIACHEHHA NAOPUEMHHUBKOL APUTBHOCTI a0 AN IHILIX 1€ d, HE 10’3 2atiny
3 oco6McTUM (CiMelnuM) cnoxueavtiam {1, ¢.26;.

Y cBiB vac B.Moxeiiko BiAHOCHB JO iCZNOAAPCHAIX YCI AOIOBOPU, Hxi
YKJBAAJIUCA MIXK OpraHizauisMu i Oyid CNpuMOBaHI 1a AUCACHEHH Y
rocnoaapchbkmx pesyapraria {2, ¢.1]. Takoi x mymKki npurpuMysasca i A Luxon,
[3, c.19-20).

H.O84nKHikOB BBAX2B, 10 BUIIEHHSA KAaTE1 0PIl 1OCIIOA3PCHKOIO ANIUBOEY
€ BUNPABA3HHUM TLILKU Y TOMY BHIOAAKY, SKWIO 38 HE:0 CTOITh 0CO0.IMBi PYITy
AOTOBOPIB, AKHM NPHTAMaHHI CIELAGIMHT | 32T LM 1L JaHOT FPy K A0I0B0) 8
o3Hakn. (4, ¢.30-32].

Heaxi Hayxosui 86a4any cneunPivy rocnoapchkoro JONCBORY He B ToM:
U0 BIH YK13/IA€TLCA MK OPraHi3aLlifMH, & R TOMY, 1O BIM YKAIAETHCH TiNLXL
MIX rOCTIOAaPCHLKUME Oprauizauiamu. {3, ¢.21; 6. c.144).

Omxe, Ha Hausy ZyMKy, AKULO ZOTORIP NPy 3acHOBaHHAN HA LEPARABHOMY
32MOBICHHI, BHKOHAHHA AKOTO € OGOB'AINOBHA 1'% CY6'CKTA NOCIIONAPIOBANHA,
i CTOpoHamMy Takoro AOrOBODY BHCTYTIAIO T h IOPMAKT I OCOGH ra (abu) hi%:1uHl
0COOK, cyb'cxTn rocnoaapcekOl AifNHOCT, TO FAROAY PR3 01 CMD 1 ALY
M3C OIHIKK 1OCIO/NAPCLKOIO AOTOBOPY 3IFLAHO 13 CT.179 'K Vxpaini, A Toay |
AOTOBIp CYOMAUPALY, AKMA YKNINACTLCH HA BHKOIIHHA TOIOBOPY M2 s v %'
OCHOBHONO A0rOBOPY, TaKOA Gyne MaIH OINAKH 1OCMOAAPCHKOM AOTUBV VY.

C,‘"m IHAH U, WO CyOHiApAAHI BiAHOCHHM y GYAiBHRUTBI MAOTY MIEBHY
CXOXICT® 13 BiAHOCKIAMA 32 AOrOBOPOM MIAPAITY HA KaHITAILHE Gy AIBHALITBO!

M



4a€MOBIRHOCHHH CTOPiH BUHUKAIOTH i3 MPUBOAY pOGIT, BUKOHYIOTHCA Ui pOOOTH
;)mie:o CTOPOHOIO 3a 3aBAAaHHAM iHIUOI, pe3y/sTaT pobOTH cybniapaaHyuKa

epeAAETHCA FEHIIAPAAHNKOBI, AKUHA Yy porosopi cybniapsny BUCTyNa€ AK

3aMOBHHK. o . o o
[TpoTe cy6ni11pmm BIAHOCUHA Y OyRiBHHWIITB! BIAPI3HAIOTHCS B1X BIAHOCHH

3a JOTOBOPOM nigpaRy Ha Kanitanshe 6yaiBHUUTBO HU3KOKO ocobanpocTel. Ilo-
nepuie, porosip CyOGniaApAny yKnasacTsCs Ha OCHOBI 1 HA BAKOHAHHS [O/IOBHOIO
nigpaakoro porosopy. flo-apyre, o6unsi cTopoHu y AaHOMY Aorosopi €
nigpaaHnmu 6yaiBensHUMM opradizauiamu abo gpisuuHUMM ocobGamu-
piznpuemuaMmu. [lo-Tpere, npeaMer norosopy cy6ninpany - ue He 30ynosaHu#
0O'€KT, @ INUIC ORUH YH ACKIJIbKA 3aKiHYEHMX KOMIUIEKCIB THX YM iHLUMX po6iT
no 00'exTy.

Csoro 4acy OOKTPMHAJNbHE BU3HaiCHHA A0rosopy cyonigpasy Oyno aaHo
C.Bepbom - "cyOniapsaHuii 1orosip - ue HOTOBIp, AKUI YK/IaTaeTHCA HA OCHOBI
JUIaHY i FOSIOBHOIO NAPAAHOIO IOTOROPY MK ABOMA OpraHi3alisMH, BiANOBifHO
A0 SIKONO OAHA CTOPOHA - CYOMAPAAHUK - NiApAAHa cnelianizoBaHa OyaiBeabpHa
Y{ MCHT@XKHA OpraHizanis, 3000B'93yeTsCs CBOIMH CHIIaMH 1 3aC00aMH BHKOHATH
i 31aTH y 3aKiHUCHOMY BUINIAZAI B YCTRHOBJECHUM CTPOK OAMH UM JEKiIbKa
KOMIUTEKCIB OyAiBENEHO-MOHTAXHAX poOGiT CTOCOBHO 3aTBEPIKEHOT IIPOEKTHO-
KOIITOPUCHOT XOKYMEHTAaUll, a iHmnIa CTOpOHa, reHepajJbHUH MiApARHUK -
nigpAAHa 3arasIbHOOYAIBENbHA UM CIIELiaNi30BaHa OpraHi3ais, 3000B'43y€TbCA
HaJaTH KOHTPareHTYy HeoOXinHu# QpOHT poliT Ha crnopymKyBaHoMy o0'exTi,
nepesarTH 3aTBEPIKEHY TPOEKTHO-KOIWTOPUCHY KOKYMEHTali0, NPUAHATH
3akiHueHi po6oTu it orwtaTury iX" {7, ¢.201-202].

Ha pauuii yac HayKOBa LLiHHICTE AGHOIO BH3HAYEHHA IOJATAE Y TOMY, WO
aBTOP PO3KPUBAE CYTh B32E€MOBiAHOCHH YEHITIAPAAHUKA i CyONiApAAHUKIB.

Illoao cnisBiaHoOIIEHHA AOTOBOPY CyONMiAps Ay y KaniTansHoMmy OyAiBHUUTBI
Ta JOroBOPY NMOOYTOBOrO MiAPALY, TO IXHA CXOXITh NOJATAE y TOMY, MO, MO~
fiepiae, BOHM HE € CAaMOCTiHHHMY XOroBOpaMH, a pPi3HOBHAAMH AOrOBOPY
migpany. Lle o3nadae, wo A6 CyOnmiApaAHMX BIAHOCHH 1 BIAHOCHH 3a JOTOBOPOM
nobyrosoro miapany, fKi He BpPEryiboBaHi CneuiaJIbHUIMH HOPMaMH,
3aCTOCOBYIOTHCSA 3arajbHi MOJIOKEHHA PO MiAPAN.

Mpore mix uMMr BHAAMY AOrOBOPIB iCHYIOTH i neBHi BiagMiHuoOCTI. I3
nonoxeHHa ¢1.865 11K Vkpainu BUIUIMBae, 1o A0rosip noGyToBOro niapsamy
CNpsMoBaHui Ha 3a0BOJIEHHS NMOGYTOBHX Ta IHWMX OCOGUCTHX NOTpPed
Pi3myHnx 0ci6, To610 KiKLEBHIt pe3yNLTaT BUKOHYBAHOI poGOTH NMpH3IHAYEeHUHA
118 ROMALSHBONO, 0COGUCTONO UM iHIIOTD CXOXOIO CIIOXKHBAHHA, 8 ROTOBIpP
CyGniapaxy Moxe yknagaruca i y cepi nianpuemunnrea. OaHi€ro i3 CTOpiH
(3amonmmom) y moroBopi noOyToBoro niapsaay 3aBXAKM BHCTYNAE ¢izyHa
0c0ha, AKka, BUXOAAYM i3 COPAMOBAHOCTI BKA3aHOIO AOMOBOPY, BUCTYINAE AK
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I [{]
: athy "TIpO 3aXHUCT NpPaB CNoxupay:
ni 3akoHy YKp auig”

Horo y AoroBopi cyomiapaay € jopuamitia 00062 1/a60 diniryug 0Cofy,
¢Topo (1 ANPHEMHULLKOT AIANBHOCTL. KpiM LLOTO, CHIA HOTOAMTHCS 3 nozyyje,,
¥ elgiscwcoro 1O OCOBNUBICTIO AOroBopYy NOGYTOBOTO NIAPARY € Te, yyq Biy
I.Axy g iy 10roBOPiB [, ¢.668). 4OrO HE MOXKHa CKa3aTK CTOCOBKq
HaJICHK rry6n . i B1

4 anbHOMY 6y/1BHALTBL.
cybniapagy y Kanmr .
QOroBOPY €Y jiTepaTypi TOUHAKCA AMCKYCIl 3 BPUBOAY panopgy

Tousanuil nepioa y ‘ :
n npg,zm i caMOCTIHHOCTI OKpEMHX BMAIB JIOrOBOPIB, 110 BHKODHCTOBYIOTLCs y
55,EliBeJIbHOM)’ npoueci. Haii6insui Cynepeyky BAKIAKas A0T0BID °3’6Hi;:1px;1y

Ta JOroBip Ha BUKOHAHHA npoeficrrmx i po3x'ai,ay3am-,uux po6i“_r. I 9kmo nuranng
1po CaMOCTIHHICTb ZOTOBOPY nmpsuo.' y 6y{na.}mum1 6)'01’0 a:fxplme}fo {103HTHBH0,
TO AOJIA THILHX MiAPATXHIX JOTOBOPIB, AKi TICHO IOB'A3aHI 3 SYLIBHULTBOM Ta
CTAHOBJATH €AHHMI TEXHOJOTiYHMA MPOUEC, 3ANUIBKIACA MO3A MeXaMmu
3aKOHOAABYOrO peryoBaHHA. ' _

LK YPCP B oxpemy IJIaBy BUALIAB BUIUE DEFYTFOBARKS IOTOBOPY Mipany
Ha KanitTagbpe GyJiBHMUTBO i HE MICTMB MNOJIOKCHB IPO NOTOBIp NIApAny Ha
NMPOBEACHHA MPOCKTHUX Ta NOLIYKOBHX po6it. H.Ky3neuosa 3 IPUBOLLY 11600
3a3Ha4aE, WO LUE AAJI0 NPUBIL A TBSPDKCHHA PO T, 10 e ROrOBip (K iBci
inwi miapAAHi AOroBOpH) MOTPIGHO PO3MIANATH AK PI3HOBHA OIADARY Ha
KanitTanbHe OyaiBHMLITBO {9, ¢.50). [esaxi HayKoaul BBaxand, WO NAHMEH J10108ip
€ CAaMOCTIHMM MiAPAAHUM ACTrOBOPOM, AKHI Ma€ CBIF MpeaMET MpasoBoro
perymoBaHHA, IHINWHA MOpAJOK BUKCHAHHA 3000B'A3aHb, & TAKOXK APYHHATTE Ta
omnaty po6it [10, ¢.153-154; 11, c.56-57].

LK VkpaiuH, Ha BiaAMiHy sia LIK YPCP, nigifiios no-iHimoMy i NparoBoIo
peryaloBaHHA MiAPAAHHX JOroBopis, 1, AK pe3ynm‘a'r‘ y I'mast 61 oxpemum
naparpa)oM BHELTEHO MOJOKEHHA OO0 AOTCBOPY MIAPATY HA (TPOBEACHHA
MPOEKTHHX Ta MOUIYKOBUX po6itT. CTPYKTYPHE PO3MILLEHHA HOPM PO UeH
JOTORIp yKa3y€ Ha Te, IO BiH € Pi3HOBUAOM JOMOBCPY MiZPAXY, TOMY B YACTHHI,
XA HE BPEryjb0BaHa CHeLiafbHMMHE HOPMAaMK, AK 1 UI0/JI0 AOTOBODPY CyOmiapany,
NpaBoBe PEryiOBaHHA 3AINCHIOCTHCA 3aralbHUMM HOPMaMH NPO HiAPAL.

BinMinnicte nororopy cybmizpsny y OyAiBHULTBI i ROTOROPY ITIADARY Ha
MPOEKTHI Ta NOUXYKOBi pOGOTH, B HepLUy Yepry, y xapakrepi pobir. [IpoexThi
po6oTH - ue poGoTH, MOB'A3aHi 31 CTBOPEHHAM NMPOSKTHO-KOMITOPUCHOT
AoxyMenTauii o1 GyniBnuuTea (xypeus Mik - C.C.), a cyOniapansi podoTH
Haif4acTilue NOB'A3aHi 3 BUKOHAHHAM MOHTAXY OCHOBHOUTO TEXHONIOTIHHOTO A
CHCPreTHYHOIO YCTaTKYBaHHA #i0 yac OyAIRHWLITEA.

PiznATsCA Wi moroBopu i cy6'exTHUM cxnanom. CTOPOHOIO-3aMOBHHKOM 33
AOrOBOPOM WiApsAMy Ha NMPOEKTHI Ta MourykoBi poGoTH MOXyTw OyTH AK
IOpHMAMYAI, T2k | Gi3ngaHi 0cobH.

crioxusa4 Y po3yMiH
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Jlorosip cy6ni{1pﬂny MAE CIIbHI PUCH 3 JONOBOPOM Hd BMKOHEH1HA HAY KOBO-
JOCAIAHHX, AOCHIAHO-KOHCTPYKTOPCLKUX Ta Tcxno.uorij Hux pobir. O6nasa
OrOBOPH CPAMOBAHI HA BUKOHAHHA TICRHOTO pony.po6rr. [lpoTe BBaXaAEMO,
1110 AOTOBIP K3 BUKOHAHHA HAYy KOBO-AOC/IAHUX, AOC/TiAHO-KOHCTPYKTOPCHKHUX i
rexHONOri4HuX poOIT HANCKUTSH A0 3MilIAHUX AOIOBOPIB, OCKUIbKYK, HA HAlLY
AYMKY) uwM)_'. BPlIly. II.OFOBOp_lB ApUTaMaHHiI O3HAKHK AK 1 JOroBOpiB Npo
guroHaHHa POOIT, TaK 1 A0TOBODIB Npo nepenaty PC3yAbBTATIB TBOPYO! AIANBHOCTI.
ChyiLHOIO € iyMK3, 1O crieundika 10rosopy Ha BUKOHAHHA HAy KOBO-AOC/Ii AHMX
i MOCHIAHO-KOHCTPYKTOPCHKMX POGIT He A03BOMAE 3aCTOCOBYBATH O HLOIO
sarafbHi MOAOKCHHA Npo niapax (8, ¢.692). Hocaimkyroun x cyonigpsaaHi
AOTOBOPH Y KaniTajlbHOMY OYAIBHMUTBI 32 XpHUTEpiEM MOALTY 1X Y 3a/1€XKHOCTI
il CAPAMOBAHOCTI AOrOBOPiB Ha MEBHUMN PE3yNbTAT, BBAXAEMO, IMO X CJIR
BiZHOCHTH 0 TPy AOrOBOPIE, CNIPAMOBAHMX Ha BUKOHAHHA POOIT.

Y po6OTi 33 AOTOBOPOM HAa BHKOHAHHA HAyKOBO-AOCHIAHMX, AOCIiXHO-
KOHCTPYKTOPCHKHMX Ta TEXHOJNIOTIMHUX POGIT 3aBK AN PUCYTHA HAYKOBA HOBU3HA,
ay npeAMETi IOTOBOPY CyOMmiapay BOHa MOXE MATH MiCLIE Y TICBHMX BHUIAKaX.
M.Pigr 3 bOro NPUBOAY 3a3HAYAE, IO OPIEHTOBHE BU3HAYEHHS BapTOCTI pobiIT
y BXa3zaHoMy J0 roBOpi, MOPALOK 30aYi-NPUIHHATTA ¥ ONIATH POGOTH MO OKPEMUX
eTariax AOCHiAIB KOHCTPYIOBAHHA HECYTE HA cobi BiAONTOK Takol crieundixmy,
sKa He IPpUTaMaHHa NiApAauydM aorosopaMm [15, c.16].

Pi3HATHCA Ui JOTOBOPH i CyO'€KTHUM CKNAAOM, OCKIILKRK 3rigHO i3 ¢T.892
LK YxpaiHH CTOPOHOIO Y AOTrOBOPi HAa BHKOHAHHA HAYKOBO-AOCHiAHHX,
AOCHIIHO-KOHCTPYKTOPCHKMX Ta TEXHONOTIHHUX pobiT Moke OyTH AK Qi3uyHa,
vak i opyandHa oco6a. Kpim uporo, sianosiano no ¢r.893 LK Vkpaiug,
BMKOHABELlL 3000B'A3aHHH ITPOBECTH HAYKOBI MOCHIIKECHAA OCOOGMCTO, AKILO
iHIte HE BCTAHORJCHO AOTOBOPOM Ha BUKOHAHHA HAYKOBO-AOCH I AHMX, AOCTiIAHO-
KOHCTPYKTOPCHKHX 1 TEXHOIOTI4HHX POGIT.

Jlorosip cy6nizpaay mae 6arato chifbHMX pUcC i3 NOroBopamH KymiBii-
fpoxaxcy Ta nocTasku. [poTe € Mix HUMH i BiAMiHHI pACH.

3 A0TOBOPOM KYRiBAi-IPOAAKY Ta IOCTABKOIO AOTOBIP cyOniapany noaiGHuH
THM, IO cyOniAPAARMK, KPIM BUKOHaHH aopyueHoi oMy poGoTH, KiHLEeBMH 1T
pe3yAbTAT MOBMHEH IEPEAATH Y BIACHICTh reHni APAARNKA, AKUH, Y CBOIO Yepry,
Ma€ NPUIHHATH Ta OMAATHTH BUKOHAHY po0oTy.

BigMiHRICTE MONAra€ y TOMY, L0 NPSAMET JOrOBOPY cyOniapsanxy 3aBxad
{HANBI Aya 15HO-BU3HAUSHUH i Or0 HE ICHYE HAa MOMEHT YKJIAICHHS JIOrOBOpY, &
IpeAMET AOTOBOPY KYMiBji-Mpojaxy € y MPOAABUA HA MOMCHT yKIaACHHA
Aorosopy a6o 6yne crsopeHuit (npuadanui, HaGyTuit) nposaBUEM Y
MaiGyTHEOMY i BiH MOXKe GyTH AK iHAMBIAYabHO-BH3HAYCHUM, TaK 1 ponoBo-
BM3IHAYEHMM; IPEAMET AOIOBOPY MOCTABKH TAKOX MOXE 6yTH AK IHAMBIXYAJIbHO-
BHU3HAUCHMM, TaK i BU3HAYCHMIT POLOBIMH O3HAKAMH.
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yKAafeHHs 1 puKoHaia A0TOBOPY Cybninpany yjy,,

T™ ai ' . '
MoOMEH M KYNiBJi-npOAAXy BOHH MOXYTh 36ir

a 3a ROrosopo

a'lﬂc’{‘ y

iralo’rbcﬂ, . 4 : .
30 rosopi KyniBJli-ﬂPOﬂa"‘y' Ha BIAMIHY BIQ 'ZlO-FOBOPy Cme.uanly, HE Ma,
RO iin XTO € CYE'EKTOM srukoHaHHs poObiT 13 BUIOTOBJICHHS HpCamer,
3Haue

JOTOBOPY.
KpiM uporo, y A
nop'A3aHi 3 BAKOHaHHAM rnes

opy-
caMoro fpeamMeTa A0rosop —— L
Ha nyMmky 3.QaTKyaAlHOBA, AOroBOPH KYIMBJL-NPOUAXY 1 Nocragyy,

perysiotoTh BIAHOCUHH, aKi BUHKHKAIOTh TiNbKU Y cPepl 06opoTy. Minpapyj
axi BHHHKAIOTH K Y cdept oBopoTy, Tak y

. ' .
orosopi cyéniapaay npasa Ta 0608'13KK CcTOpIY 3aBx gy
Hoi poOOTH, 3 HE TiNLKY 3 EPENAHH M Ta OriMaroy,

AOTOBOPH PETYJIIOIOTH BiffHOCHHH,
cdepi BUpOORUUTBA (12, ¢.27]. )

[ogi6HicTs TPYAOBOTO JOTOBOPY 3 AOTOBOPOM Cy6mizpaiy 3EOAMTECs no
TOro, 110 BiANOBiAHO AK i 32 TPYROBUM JIONOBOPOM, TaK ! 3a JA0I080pOM
cyGnippa Ay 3a 3aBAAHHAM OJHIET CTOPOHM iH1:a CTOPOHA 32 EHHATONOLY I0BUHHA
BMKOHATH NeBHYy poboTy. _

BiaMiBHICTB ITONArac y TOMY, IO CYOMiAPAHMK Ha CBIH PO3CYA Opratizosye
BUKOHAHHA po6OTH, AOPYUSHOI AOMY 3a NOrOBOPOM, i NOBUHEH Y BU3IHAYCHUH
KOTOBOPOM CTPOK IepeAaTH reHmiapsAHUKOBI 3axiHYeHy puboTy. 3ayBaxkumo,
mo ¢t.30 K3nll Vkpainu 30008'43y€ NMpauiBHHKa BUKOHY BATH JOPYHCHY Homy
po60oTy 0COGHUCTO, BiH HE Ma€ IMpapa NEPEAOPY IATH 1l BMKOKAHYS 1HIUIH 0Co6i,
3a BUHATKOM BHIA/IKIB, NEpen0aYeHIX 3aKOHOAABCTBOM.

3a TPYAOBHM AOYOBOPOM NPALIIBHHK BUKOHYE NMEBHY poOOTY BiANOBIALO KO
cBoel kBanidikanil i nocaau. Kpim 15010, 32 TPYAOBUM ZOTOBOPOM PEIYJLTAT
po6oTH He mepenacThes, 3NIACHEHHS TPYAOBMX QYyHKUIH He 060B'A3X0BO €
MoB'A3aHe i3 3aKiHYeHHAM MeBHOY poGoTH 1 pU3KKY BUN@nkosol 3arubeni
npexMeTa Mmpaki npauisHMK He Hece. 3riano i3 ct.21 K3nil Vikpairin npauiskux
npu 3AIACHEHHI TPYROBUX QYHKUIN NINNOPANKOBYETECA NPaBHaaM
BHYTPILIHBOIO TPYAOBOIO PO3NOPAAKY OpPraHizauii, 3 skowo BiH nepedyBac y
TPYAOBMX IPABOBiAHOCHUHAX.

Cnin 3a3nauuTy, Imo MiHicTepcTBO Npaui Ta coujansHoT oty Vipaiuu
y ¢soemy Jlueti sin 26 rpyana 2003 poky mono 3acrocypaHus TPYJOBHX
nf)ronopis Ta AOTOBOPIB MiAPAXY BKA3ye, IO CEPEl 03HAK, 3a JOMOMOTUIO AKHX
BIAPI3HAIOTH TPYHOBHA AOTOBIP BiXt MIZPAXHUX JONOBOPiE, MOMKHA BHN I T4 TaKi:

3a "_illPﬂIlHHM AOroBOPOM, YKIAACHHUM MIX BRACHHKOM 1 FPOMAIAHINOM,
OCTaHH1# 3060B'A3yEThCA 38 BMHArOPOAY BHKOMYBATH AN NiMHPHEMCTBA
IHIMBILYANBHO BUSHAYEHY PO6oTY. OCHOBHOIO O3HAKOIO, LUO Bilpi3HsE MiapIaHi
BIIHOCHHM BIX TPYAOBMX, € T€, IO TPYAOBHM 5aKOHOAABCTHOM PETY/IIOCTECS
fiponec TPYI’-O?O'I' AILHOCTY, iT opraHizains. 3a LHRINBHO-NPABOBUM JOIOBOPOM
MPOUEC Oprani3alil TpyAOBOT AAMLHOCTI 3aRMIUAECTHLCS 33 HOTO MENKAMH, METOIO
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AGTOBOPY € OTPUMAHHA NEBHOMO MaTePianbHOMO
piaMiHy Bil IpauiBHuKa, He MANOPAAKOBYETHC
pO3NOPAAKY, BiH CaM Opraizosye CBOIO poGoTy i

3a TPY/OBHM AOTOBOPOM TMNpaLiBHKKA npri
BIUTIOUEHY A0 UTATY MANPUEMCTBR, IR BUKOH
pyHKLii) 32 KOHKPETHOO KBAtidiXaLicIo, npoge
rapaiTYEThCA 3apobiTHa nharta, BcTanosneni TPYAOBHM 33aKOHOHNABCTBOM
rapaHTii, NUILFY, KOMNEHCAUIT Towo. 33 DiAPAAHAM JOTOBOPOM OILIaYYEThCH
se IpOoec Np2ui, a 1 pesynwraTy, KOTP1 BU3HAYAIOTE Micas 3aKiH4YeHHS PobiT i
OPOPMAAIOTL aKTaM)i SNABANHHA- NG AHMAHHA BUKOHAHMX pobit (Ramanunx
nMOCAyT), HA MIACTABI AKUX NPOBAAUTLCH ONaTa. I_Ioroaopom niupsw,y TaKOX
moxe GyTn nepentateno nonepesio abo

I0STanRy Ornnary.
Kpim usoro, ocobu, sxi BUKOHYIOTb po6oTH (OCAYTH) 32 LMBINTBHO-
HIPAaBOBHMH LOTOROpamy, 3rifHO i3 3akoHoM Vipaiuu 8in 11 ciums 2001p.

pe3ynbrary. [liapanuunk, Ha
1 NPaBuIaM BHYTPHIIKBOTO
BAKOHYE 1T Ha BAACHUA UMK,
MaioTb Ha poboty (nocany),
aHHA NCBHOT poboTu (neBuMX
Ciero, nocazoio. Ipaiuisunkosi

"ITpo
2ArajlbHO0BOE I3KSBE NepKaBHe COUiaNIbHE CTPaxyBauKi y 38'A3Ky 3
TUMHACOBOIO BTPATOIO NpauesiaThoCTi Ta BMTpPaTaMu, 3YMOBJIEHUMU

HApO/UKCHHAM Ta NOX0BaHHAM" Gep

YTb yHacTh y 3aranbHoofoB'A3K0BOMY
ACPKARACMY COLILTHHOMY CTPaXyBaK

il K3 4OSPORLILHMX 3acagax,
Cayrsoio € aymia 3. DaTkyinosa, 10 Biam CAVBAHHA AP AHKX ROTOBOPIB
511 CYMUKRAX AOTIOMArac YHHKKEYTh B2 TPasi kil MOMANKOBOTO 3aCTOCYBAHHA
HODM PG MIAPSAK] SOTORODY O iHuux Aorosopis i HaBnaku {12, ¢.26).

Y voroMy LlueinbHOMY KomeKei Yipainmn (mani- UK Vipainn) 36epiracrscs
HAykOBO OOTDYHTOBAHA i NMepeBipeHy NPEKTHKOI CUCTEMA pO3TaulyBaKHS
CPEMHX JIOTOBIPHHX IHCTHTYTIB 3a/1€XKHO Kiil OCHOBHOTO PABOBOTO pe3ynsrary,
WO KO0 ZOMArAXITHCA CTOPOHM, YKRANAIOUYM TOR YK iHIIMR AOTOBip.

LK Ypaiun, Ha siamidy ein Livzinsnoro kogexcy VPCP, nepeadavac nepui
IMIHH Y BUBHAHCHHT IOPUARYHOT DPHPOIM TP AMMX AROTOBOPIB y OyAiEHMIXTBI.
Cnig sasdaumry, wo UK Vkpaitg se gepeabasae caMocTiizoro PerymoBaHHA
EOTOROPY MApNNY FHa KaniTarsHe SYAIsHHUTRO, ate BiS MICTHTH r.iopmu, AKi
PErYIIOI TS BIAEHOBIAHOCHRK 3 Bymiseninon: vinpaxy. Yei miapsani norosops
MICTATBCA B Opuilt raei | MAIOTH €4MHKE NIAXiA A0 PeXHMy NpaBoBOrO
peryntosarns. Ha slaminy sia UK Vkpaium, y crpykrypi 'K Sfxpa‘fgu OKpeMy
VIQEY B2164H6HO CAME IR TPABUBOIO PEryIIOBAHHA BIAHOCHH i3 KaiTALHOrO
Uyviisiingraa. [Ipore, Ha Ha LY DYMKY, 311HOCHHN 3 KAITANLHOTO GyaisHmuTE
€ PUSHOBUAOM OyiiBenbEUX BINHOCHH, TOMY IS IX yperymiOoBaHHus Caif
3actocosysaty i HopMu LK Vipaiuu. .

[onoxenns, aki perymolots cyBninpazHi BiRHOCUHH Y KaniTanbHoMy
OyatBHMUTBI, TaKOXK MICTATHCH y § 1 3aransHUX NONOXKEHS NPO n?npﬂn (l"nalfa
61. Tlinpan). Pazom i3 TMM 333HAYAETHCA, IO A0 OKPEMHX BHLIB AOroBOpIB
MLPARY MONOXKEHHA LHOTO Haparpada 3aCTOCOBYIOTHCH, SKILO iHUIE He
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BCTAHOBJICHO MIONOXECHHAMH 11K Ykpainu npo Bu.)m NOTLBOPIB. Y 3 -
LK YKpainy BKa3y€, o 210 1010 nopy OyniseAbnoro mapany (3 m «. i CYnminpay,
C.C.) 3aCT0COBY1OTLCA nonoxenia YOACKCY, AKINO HIHIZ HE DCTa,0, )

GUITS
32KOHOM. -
BRaKAEMO, 110 AUCMOINI HBHICTE HOD

: ] P cinocepe;
aueni €1.627 LK Ykpainu, 2038014€ ctoporav 6c3 OCEPEILD Cawyy
ROrOBOPOM ncpeabaunTy 0COBAMBOCTI BUKOHAHHA OKDEMHX BULIR Cyfinijny,

pobiT, 8 TaKoX ix onaaty Ta iHWi ICTOTHI YMOBH.
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. Nutamuus, ﬂ'fi CT(,’_,CYIOTbca ICTOTHHX yMOB AOCOBOPIB 3ArAIOM 1 LU OBV]IB
3:::;“07 Pcul?aull MaAKa 30KPCMA, BUBHANHCA OAFATHMA EFUCHMAM K, LU
10 CBOE B1aOOPaKeH Y MOHOTPABIMHMX HOCRIAREHMAN T Hed Kok

a . :
;pol‘;:ﬂ;ia:; y[lf:(i:3au| fIpodaeMu posranaaii pasauchri sueni €.A. Oneflwnl,
. » 1.C.Amepxaros, B.N.Ipubaton, 3.1 Kpniosa a Takom Cy'lacH’
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y}(palHCbK’ Ta poCIfchKi Jocnianvku. Bpaxosytoun icrori IMiHY, aKi BiaGynucs
s y;paIHCbKOMy IAKOHOAABCTBE, BIANOBIIMI NUTAHI IR noTpeGyoTh f0AATKOBOID
BUBUCHHA Y KOHTEKCTI CY4acHOIO CTaHy ix Hpannsoro peryionanns. Metoto
pawol c1arri came i € cnpoba yiatranmimin ICHYIOMT HONATTS ICTOTHHX yMOB

IlOpm,opm 1 MOHATTA KITKhKOCE 12 AKOC T 2K IC 1OTHUX YMOB JIO1080DIB O1L1ATHOT
pca:mauu MAITIRA YATANOM | IOTOROPIR HOCTARKY JOKpPCMA.

[cTOTI YMORW ACTDBOPY RCTAHOBNIOIOTEL BIACMII 11PaBa B 0HOR'AIKH CTOPIH
y KOHRPCIHOMY AOTOBOPI, AKi CKAALAIOTH NEBHY CYKYIHICTL HANCAHKX no
RUUCHNA CTUPONAMH il ICTOTHI YMOBM € 0CHOBOIO AOTOBOPY, AKA ACriBOIRE
M 3NTHTH HARBHICTH 00 BILCYTHICTS npasounty. Bnacke, ue i suniunae i
caMOI0 BMIHAYCHHA NOHATTA NPaBOMKHY AKX BOALOBHX i NPaBOMIpHKUX Aifi,
6¢INOCCPCAHDO CNPAMOBAHUX Ha IOCATHEIIHA NPABOBOTO PEIYNHTATY, & CaME:
H3 BCTAHOBICHHA, 3MIHY YU NPUNUHCHHA (IMBISLH X npas Ta 06or'r3kiB 8,
¢.183}. Inaxwe xaxyuu, icToTHi ymosu DOroBOpY - UC Ti YMOBH, AKI €
HeOOX1AHNMU T@ ACCTATHIMA LIA TOTO, 1106 Ueit A0TrOBIp BBAXKABCA YIIIALCHUM,
10070 TOPORIKYBAL Npasa # 06OB'A3IKM CTOPIH.

LiuBinbiie 32KOHOAABCTBO MPYHTYETHCA K2 NONOKEHHRX, 34 AKUMH ICTOTHHM U
yMOBaMH NOCTABKH BBAXAIOTHCA: HOMEHKIATYPA (AaCOPTHMEHT), KIILKICTS 1t
AKICTH TOBAPY; CTPOKH MOCTABKM # uiHa [9, ¢.359). J10 HUX iHOAI AVAACTHCA e
0aHAa YMOBA - YMOBA [P0 3a3Ha4YE€HHA B JOrOBOPI BiABAHTAXYBANLHUX T2
ILIaTiKHUX PEKBI3NTIB cTOpin {6, ¢.94].

Orxe, 3MICTOM I0I0BOPY NOCTaBKM € CYKYMHICTh YCiX YMOB AOroBOpY,
BCTAHOBACHUX 3AKOHOM Ta YIOAOKO CTOPIH, AKHMH BU3HA4AIOTLCA Npana #
060B's13KM KOHTPAreHTIB y Nnpoueci Horo BUKOHaHHA. ICTOTHOX0O yMOBOWO
AOrOBOPY MOCTAaBKH € NPECAMET HAOrOBOPY, AKHMH XApaKTCPMUIYIOTSH:
HalfiMEHYBAHHA, KiJllbKIiCTh, HOMEHKIaTypa (acopTuMeHr), aAKicTh
(KOMIMIEKTHICTS), CTPOKH, UiHA.

Takum uMHOM, RANBKNMBILUOIO 3 ICTOTHUX YMOB AOMOBOPY NMOCTABKH €
YMOB82 NP0 MPEAMET fI0CTABKH, OCHOBHHMH XaPaKTEPHACTUKAMH AKOIO €
HaKMEHYBAHHA, KUILKICTb, HOMEHKAATYP2 (AaCOPTHMEHT) T3 RAKICTH
(xomniekTHICTD). [TpeMETOM AOroB0OpY NOCTABKHK € TOBAP, AKUA MPUIKAYACTLCA
218 N AL IPUEMHHLLKOT AIANLHOCTE 200 1HIIKX Linefl, HE 1T0B'A3AHNX 3 0COONCTHM,
CIMCAHKM, ZOMAIKHIM Ta IHWIHM CnoXxuBaHHAM {2, ¢.324]. ¥ wmupoxomy
PUTYMinHi Nig NOHATTAM “TOBAp” PO3YMIOTH YCE Te, 110 3aatHe fyTn 06'exToM
TUPIOBEILHMUX YrOA, & CAME: PYXOMi | HepyXOoMi pedi, uinni nanepu [1,¢.73). Y
BY3LKOMY 1Hauenifi 11iJ TOBAPOM POSYMIIOTE MUTCPIATbRI 06'€XTH TUPFIBEABHHX
YIOR Ha NpoTusary inwum oG'exTaM, TAknM, Ax Linki naneps (10, ¢.35).

TosapoM y A0rosopi OCTARKM € NPOAYKIIA, IPHIHAUCHA V1% BPOOHH1OIO
CNOKUBAHUA (CHpouria, MaTepiann, 0ONARKHAINR) | TOBAPH, NPUIHAYCH] IR
MPOAAXKY $1a PHHKY YK NPOMHCIOBOT Nepepolki (2, €.324). Ak npasuio, uc €
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HLITBA, T06T0_’l‘a, AKa BUMYCKACTLCA y Benkyy
OKPEMHUMH OAHOPIAHUMH napTiAMH 1 3 BU3HAYCHUMH POLOBUM,
yucno, Mipa, para). ﬂonom.ennxmn npo NoCTap,
poayKuii BUPOGHUYO-TEXHIYHOTO TIPUIHAYCHH; 1,
Came UMM i BUBHAYAETHCA CHEPa Ail ko pop,

npoAyKLif cepifiHOro BHpOOH

KIJIbKOCTAX, .
o3naxami (KiIBKICTD,
BCTAHOBJICHO MCHATTA M
TOBApiB HAPOAHOIO CNIOKMUBAHHA.

3 NOJOXEHb. ) Sin . -
HaitMeHyBaHHS NpeAMETa [OCTaBKH - OJMH 13 33CO0IB IHIMBIRYanizay

1po AyKLii Ta TOBApIB. Haﬁm;nysamm BP[3H2.I:IaCTbC$l BUPOOHUKOM | BKA3YeTncy
y BCiH maTepiabHO-TEXHI4HI JOKYMEHTALUL, WO CYNPOBODKYE PyX Iposykuyjj
4y TOBapY BiANOBIMHO /IO YKNIAAEHOro A0roBopy NoCTABKH.

KinskicTs HanexHoi N0 N10CTaBKH npoayxuii (ToBapiz) BH3IHAYAETHCY y
Ha OCHOBI 3aMOBJIEHHS MOKYIIIs B HATypajJbHOMY BHpa3si (8 MeTpax,
He AOMNYCKAETHCA BKA3YBATH Yy IOrosopi
OpiEHTOBHY KiNbKicTh [5,€.142]. ¥ JIOrOBOPI, AKMH HE 3aCHOBAHMH Ha ITaHOBOMY
aKTi OyAb-IKOr0 IMOXOJKEHHA, KiIbKICTS HANEKHHUX IO MOCTAaBKH TORBAPIB uy
MpOAYKHil LiNIKOM 3aJICKUTE i yroau cTopid. OCKiIbKH B CyHaCHHKX YMOBax
NepeBaxae MPUHLMIT cBOOOAH HOIOBODY, @ OTXE, i croboau BU3HAYCHHSA ¥oro
3MicTy, rocnofapioroyi Cyb'eKTH yK1aaatoTh Yroayv, BUXOAAYH 3 BJIACHHUX
inTepeciB Ta PiHAHCOBUX moxcomBocTeit. CBo6oaa BUIHAYCHHSA 3MICTY ZOMOBOpY
- nepux 3a Bce cBofoga BCTAHOBICHHA #ioro ictoTHuX ymMoB. OTXe, XiIBKIiCTh
HATE)XHOIO JO HOCTaBKM TOBapy BH3Ha4acThCA Y JOroBOP1 Ha OCHOBI noTpeb
MOKYMNIA 1 3 yPaxXyBaHHAM MOXNHBOCTEH nocrasaneuuka. KinekicTs
nepen6a4acTECS B HATypaJpHOMY Ta BapTiCHOMY (IPOUIOBOMY) BHpa3lax.

IcHYI0Tb n€BHI 0COGIHBOCTI BU3HAYCHHA KLIBKOCTi MPOZYKUIT 1& TOBAPIB y
JIOroBOpax NOCTaBKH IS 3a0€3NCHEHHA AEPHABHIX norpe6, y ToMy vucai ana
notpe6 AepxaBHOro OOOPOHHOTO 3aMOBJICHHA Ta Nph 3aKyilirii rosapie 3a
fAepxashi kowTd. [IpoTe NMOPAAOK BHU3HAUCHMHA iCTOTHHUX YMOB 3a3Ha4eHHX
AepaBHUX KOHTPAKTIB € MPHHUBIOBO CXOXHM. Tak, o0cCsirn nNocTaBok
GOPMYIOTBCA AEPKABHMMH 3aMOBHHKAMH, BUXOIFIM 3 HOTPeO aepxaed, Ta
nosuHHi 6yTH 36anancoBaHuMu 3 QIHAHCOBUMH PECYPCAMK, nepeadadeHuMu B
mexax JlepxasHoro 6looxeTy YkpaiHu i iHRIMX KOWITIB, CrIEUialibHO Ay IeHMX
S5 3340BOJNICHHA ACpXKaBHMX NOTpel. 3 METOH CTUMYNIOBAHHA BVKOHAHIU
NOCTaBOK MPOAYKIT TS AEPXABHUX NOTpes, 1As MiAMPHEMCTB, OpraHizauin -
NOCTa4aNbHHUKIB HAMBANUTUBIIINX BUAIE MATEPialbHO-TEXHIYHKX PECYPCiB Y pasi
HEO6XiAHOCTI MOXYTh YCTAHOBJIOBATHCA CilelianbHi KBEOTH (ASpKaBHE
SporioBanHn) Ha 06OB'13IKOBMI NPOAANK X PeCypPCiB BUKORABIAM AeprxaBHnX
3aMOBJICHB, IO MAIOThL CTPAaTEriyHe 3HAYEHHSA i MOB'A3aHI 3 i ATPpUMARHAM
HEOOXIAHOrO pPiBHA 060poHO3MAaTHOCTI KpaihKu Ta 1T Gesnexu. [Topsaaok
BU3HAYCHHA Mepesiky W ofcaris MaTepiansHO-TEXHIYHHX Pecypcis, WO

JOroBopi
mTyKax, ToHHax). Ilpn HBOMY,
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NIAIATAIOTH A€ PXKABHOMY GpOHIOBaHHIO, BCTAHOBMIOCTHCA KaGiHeToM MiHicTpis
pra"l'HH [1 ] ]

KuIbKiCTb NPOAYKWUIT, HANEXHOT 10 MOCTaBKHM 3a NepKaBHIM OGOPOHHNM
3aMORVICHHAM, BH3HAYACTLCA B OCHOBHHX NOKA3HHKAX ACPKABHON 0GOPOHHOIO
3aMOBACHHA, AKI GOPMYyIOTLCS six NAKET AOKYMEHTIB i 3aTBEPIKYIOTHCH
KabinetoM MiHicTpiB Vipaiuu. O6csaru 3aKynisejib MPOAYKLIl 3a Aep)KaBHi
KOLITH IUTAH YIOTbCSA NACPIKABHUMK 3aMOBHHKAMH B MENKAX ¢diHaHCIB, BURINCHHX
13 JIepXKaBHOrO 6romkery Ta caclianamnmx 103a610KeTHUX POHAIB, i3 METOIO
3afe3MeHEHHT NOTPe6 Kepxanu, 3a BUEITKOM chepyr AepKaBHAX 3aMOBJICHE 1
noTped 06oponn, ki PETYNOIOTECH OKPEMUMM 3aKOHOAABYUMH AKTAMHK [13].

HoHarrs kinbkocri TOBapy 3a AOroOBOPOM MOCTaBKM TiCHO MOB'A3aHE 3

MOHATTAMM HOMEHKARTY P (acoprrMenTy), akocTi Ta CTPOKIB HOCTaBKH.
Y FOPUIMS Hil TiTepaTypi icHyiOTh pisHi BUIHAYCHHA OIS aCOPTHMEHTY.
HahOunb1u posnoscio

TIOBCIOMKEHNM € BU3HAYEHHA ACOPTUMCEHTY fAK YCTAHOBJIEHOIO
AOTGBOPOM CIBBIIHOICHHA Pi3HAX PoLis TOBaPY, AKMIA NOCTaBAACTLCA, HOIO
BHAIB, PO3MIDIB, GACOHIB, PO3UBITOK i Tik. {8.¢€.191;9,¢.347; 1. c.74]. Ilpore,
3YCTRINaOTLCA B iHLLG Br3Haycans, a came E.A . Onehmaus BBaXKana, LUO
ACOLTEMEHT € 1Iere/a0aYCHE OCHORH KM YMOBaAMU NIOCTaBKH a60 ZOrosopom
DPCUCHTHE CITIBBITHOIICHHA NeBHK FPYR Y4 PONIB mpomykitii (rpynosuii
GCOPTHMEHT), A TAKCHK Y MEKIX Py 91 POiis PO KU - IX copris, aPTHKYIIIB,
po3:Aipie, MAPOK Towo |7, ¢.7G]. BesvmMobuno, HeMae CCHCY IoBOPMTH MPO
ocobanBl yvosu NMOCTARKY, OCKIMLKK TIKMI HOPMATHBHEMH AKT HE i€ y Haw

48¢ B Ypaiwi. lipote ne Momsa nmoroautes 3 THM, Li{O ACOPTHUMEHT

BHSHAYARETHCA TLILKH AK MPOUSHTHS CIiBBIHOWEHHS BU3HAYEHMX IPyn, PORis,

COPTI8, APTHKYMLS, POIMIDIE TOIMO NPOAY KL, AKa NOCTABNRETHCA. ACOPTHUMEHT
MOXEe BCTAHOBIIOBATHCA HE TUIHKH Y HPOLICHTHOMY BIAHCIUCHME, a i y LiiKOM
BUIHAYCEMX KUILKICHHX CIIIBBLIHOIMEHASX (KiNBKICTL NOCTaBKM 34 OKPEeMUMH
BUAAMH, COPTAMH, PO3IMipamy, aptuky1aMu) abo Y NEBHMX CNMIRBIAHOWICHHAX
3@ 32r3IBHOK CyMOIO NOCTaskH, 260 i 3a xinvxicTie, i 33 cymoio.

CnipHum y 1opunndHii TiTopaTvpi pajisschkoro nepioxy Oyno muraxHs npo
TS, U8 BIGHOCK THOR BCOPTHMEHE 20 YMOB IOKO KLIBKOCTI 460 SKOCTi ITPOXYKLLT,
AKa nocraskacTLon, Lak, 0.30.Kabanxin y cBill wac yxasysas, wo 3HadeHHs
ALVPBTHMEHRTHON NOCTABRKM, BUHECCRBOT HA ONMH piBeHs i3 mocTaBxOw
BGOB0AKICHON POAYK WY, e He O3HAuYAE, HIO NOHATTH AKOCTi OXOIUHOE NMOHATTSH
acoprumenTy. Ha iioro nymky, acopTHMEHT ~ ORATTA KiNbKiCHE, a He fikicHe [3,
c.34].

3acayrosye Ha ysary mymxa B.L.Kopeuskoro, sxnii BBaxkas, 1o TIOHATTA
ACOFTAMEHTY HE MOXKHA BiZTHECTH TiSTbXH A0 KATErOpii KLMBKOCTI ?169 TiNbKHA A0
Kareropit skocTi. OCKUIbKM aCOPTHMEHT YCTAHOBRMIOE KUIbKICHE CRIBBIAHOLICHHA
MDK OXPEMHMM IPyNamMu NPCAYKLIT, AKa NOCTABACTHCA, OCTLIBKM BiH MiCTHTS
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eNCMCHTH FTOHATTH KinwkacTl. Heper 1€, 110 ALopiuvey Yo Moy,
Miw BNiCHO pimuml EPY MM DPOTT, KT, Gt vy, B 5

hCy
A RYWAHA AR A 1 g

(OB(CHC N ]""‘, "'.”i y-

CNIaBiNOuICHNA
AR ICHOT NAPARTCPICTHRN TORAPIN 13.1. Kopcusn
TACOPIHMENTOM MATMNAE TLCH RO Fak o

qHHOM! . . _ _
101 1O SR DIPOIY I, (fp w0, ne

IARLAMOUICHTHS ARICHO PIHUX EPYTT HAJIC A |
AX AURHOIO BCTAMOBACHOIO B8 NOTOBADI BCOPTHMENTHOTO v,y
HAJCKHOIO 12A0BOACH A {ITHERY A

<
A MON
AOTVBROPOM B ILIIOMY, 3 MCETOIO
COWANICTHHHOID FOCIO1apCTRa i MOITUTY PALAHCHLROIO CHIOKHBAYG ' (4 18
e Gepy s N0 yBaru if€oN0riune 1aCapaACiitE QuHOTD BIYIZ ¢ i (g
BUIINAMTH, IO B NLOMY BHKIHKAC 3ALIFABICHHR BKABIBCA 1A . )¢ ppyirgey
KUIBKICHHX | AKICHKX CNEMCHTIB Y noHATT acoprr~cHTy Ho cyri ronr, 0py
aBTOpa 3aniepcrichs He suinkac. Oniak AUSKYCIA T P9 J0HITTA Wlh 1 Uewmy
HOCHTD 30BCIM HC TEOPCTHHHUA, @ PAKTHYIIMA XApPALTED, OriIbks Y ditild1ky
BMHUKHEHHA CNIOPY NPO MIOPYLIEHHA ACOPTUMEHTY BIIHKKAE IIATRHNA apy
NOPAAOK ACIL POy, 8 CAME, YW PO ¥ POIO AK CLHIE i) HEBURD 42118
NOCTABKM 132 KIALKICTIO, YK AK CAID NP0 HEAOTPHMAIHE YMORB (LOTO HATCKhOI
AKOCTI MpoayKUT? 30KpeMa, BHHHKATO NUTdting CTOCURHD CIpoCa O™ Gf
AABHOCTI, AKI MOBHULHI 33CTOCOBYBATHLA Y CAUPAX TRl #COL AMLHT 1y
3aCTOCOBYBATH Y CIOPAX NPO ACOPTUMEHT CKGPUNCHWR LLAC TN LN IHIME 1 (]
NO3I0BHOT AABHOCTI, AK i Y CIIOPAX PO fOCTUBKY MPOIY KU HE! Y iC. 4 H T AKLCT]
(cTaTri 72, 249 LIK 1963 p.), 44 TYT MOXH2 32CTOCOB) aly 120L1iits it Lif ok

Il

NO3IOBHO! JABHOCTI.

Y c1.247 11K 1963 p. MiCTHTBCA NOSOKEHHS PO T, WO HPD Ay wldia L ey e
6yTH NOCTARTCHA B ACOPTHMEHTI, NEPEAGaie4OMY N0NUBOEUM. 3 wiiniv (K,
N0 AOrOBOPI8 NOCTABKM 3ACTOCOBYIOTHCR 3Arant 11 NOAOACHHY Ky DRI~ [0JaY,
TOMY MOHATTR 8COPTHMEHTY, AK€ MICTUTHCS Y 7671, CIOLY T 1l | LGTUB Py
NOCTABKM, 8 CAME. ACOPTHACHT BHIHAYCHO iK NLBHS CIIIBRLLHC L. CHINF TLEEDS
38 BMAAMHK, MOJC.IAMH, POIMIPAMH, KOABODaMHK A00 1HUHMH U3ilIk 1A

3a [1ONOXCHHAMM [P0 NOCTABKM aCOPTHMEHT {HOMZHLAITYPI) ¥V I0IGBUD:
MOCTABKH POIINAAAECTHCA AK YINOAKCHHA CTOPOHAMH MICPLitk OPNHIYyKEal. ¢
T082DI8, AK! BIAPIZHAIOTHCA 33 aAPTHRY.idVMH. MOJAC. AMU, MAPKAMUW R it WwrMr
O'3HAXAMM, 3 BKA3ZIBKOIO HA KLNLKIC b HATEAHMX 10 MOCITABKH TOBLPIS 13 KiNKIOn)
OIHaK0I0. ACOPTHMCHT O0OYMOEAIOETLCA 200 B CaMOMY J01UBON, 80D
cneindivayil, axa € ROro HEBII'EMHUM 40,141 HOM.

Ba3CAHO 812 CTYNCHA ACIANIIALLT POIPIMARTTL 1PYMOEREL L POl OpHYTHA
BCOPTHMEHIH. [ DYIIOBHA BCOPITUMENT - LE NEPCTIK PIIMIN 31 i v Ay RUNT
TOBADIS OAHOIO POAY. IHMAKIUIC Kamy'K, UE CHIBBIANOIMICHHA GITnU-Mik!1
Inadnnx rpyn nesuol upoayxil, obymonacno! y aorosopi (8. ¢.121].
POHOD'f)(fifﬂ (BUYTPILNLOIPY HOBMI) ACOPIMMEHT XapakTepHIye CKIAR
NPOAYKLIT 1 TOBAPIS A4HOID BHAY I8 ONPCMHMI OIHAKIMH - MAPKAMH,
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npoGiNgMI, COPTAMH, KINCAMU, UPTHKYNAMY, MOaCHsIMY, dbaconamuy,
po:wii‘-“‘“'- ROABOPOM, MARIOIIOM, poshaconkoio, HAKY BAIHAM TOWL0,

Hiu tauy yMxy. ORSTTS aCopruMenty nocurh, Ginkuie Kinskicsuli asis
axicatit xapawrep. Jlitcno, nocrammona UpoayKitis Moxe nignonigaru
BUTARMORICHITM IEPXAROIO HOPMAM T TeXHIMIMM yMOoBaMm, To61o Oy 19 tiisikom
AKICHOIY, PO KK YCI nO3nuiV acoprumenry MOXy th Oy'ru ntopymeni. Jnst 1oro
WEH AOKCCTH HANKHICTD [OPYIHEHHR aCOPTUMEHTY, SOKCIM He noTpiGHo
ROBONHTH HEBNNOBYIHICTD NOCTAMICHOT IDOJYYKLIT NEBHAM BUMOraM (11010
SNOC T MONRIIMEBLTAKOK BRIAUKH, KOJIS NPY Q0TPUMAHHT YMOB L1010 3aransiiof
RERBRCCTL (M BIPTOCTT) HOTTABKM € NOPYLICHHA aCOPTAMEHTY. Y UbLOMY pa3i
TOCTIAC MTHTAUHA NP0 KUILKICTh TIOCTUBKM 31 BUJIAMH, COPTaMid, MAPKAMM TOLO.
Lt inopmattia 8¢ NOCTATHI NIACTERU [UIst BUPIMCHHSA [UTAHHSA PO Te, Gyno
1OPY WSRO i HU LO1OBIpHUA acopramenT. OTxe, BBAXAEMO, ACOPTUMEHT €
KATENOPIEI0 KiNLKICHOO.

HpoTe NOBATD ACOPTUMERTY HEPO3PHBIIO MOB'A3AHE 3 MOHATTAM FKOCTI
HANSHHOT RO NOCTABKY NPOAYKILIT (TOBAPIR), 2 TOMIiLLE KOMIJIEKTHOCTI. A Ke
B 0SOX BiianKkax HpErser Npo NoCTasKy Npoaykuil y nesriftl cykynkocti if
HALYAH. AN BCOPTUMERT ~ HE CYKYTHICTE PISHUX BUAIB NPOAYKLIT, ie YaCTUHH
i€ CY KYWHESTT assioTh o800 rotoui vbupobu, uinkoM npuaathi ana
FMFOPHITEHAY 38 NDUSHAMCHHAM, {HIMY CYKYNHICTh YacTHH HA3UBAKOTD
ROMDIEKTOM, 3¢ HICTBCS DBPO YACTHHK OAHONO CKIAHOTO BUPOGY, AKI TLALKM

PRIOM MORH® BHXOPHCTUBYBATH 32 JIPU3IHAYCHHAM 3 METOK AOCAIHEHHA
HARCHWHOTO SEEKTY. TAKHM MHHOM, PI3HKUS BUraaac fOBOJ 3HauHOoW. Cnpasa
B TOMY, 30 CIOXHBAY [HONKI MCIKC BHXOPMCTOBYBaTM NOCTaBjieHy Homy
MPOAYKWIKY TiNbKA Y MCBAOMY <iliBBiaHoweHHi 1T Buais. Hanpuknan,
METARYPTIHHOMY 38BOAY HEOLX:AKE IICBHE CNIBBIAHOLIEHHN MAPOK BYTi/LIA Ta
BHIIIB METANCCHPOBHHY, (€3 AKOIO CTAE HEMOXIIMBHM BEACHHA HOPMaIbHONO
BApoOHUYOre npouecy. Xou, AK yXasyBanocs, Aeski BUAM npoayxuii, aki
TR 1A10TE ACOPTHMEHY, MOXCYTh BAXOpPICTOBYRATUCH 33 NPHIHAYECHHAM. Y
UBOMY BHIIAAKY HEANTOCTABKA 3MKGrO-icOyanh BUAY mpoaykuii noibasnse
COAKBAYE MOXITHBOCT! BHEOLMCTOBYBATH BCIO NAPTIO, pobuth 11, Tak 6u
MOBHTH, HIAKICHDIO, HEKOMNAEKTHOI. [IpOTe, BU3HAIOYM HAABHICTL TaKol
MPAKTUIKH, 5C:.: 3¢ BBAXKACMO HENPaBWILHHM TiIbKY HA Uil niacrasi BIAHOCHTH
ACOLTHMEHT j10 NOKEIHBKIB HAJIEKHOT AKOCTI.

lfo x Take sikicTh? YV 10r0BOPi HOCTABKY AKICTS - L@ OZIHA 3 ICTOTHUX YMOB
ACIOBODY, sika Xxapakrepuays NPEAMET JOIOBOPY 3 TOHKH 30py NPHUAATHOCTI HOro
A0 BUKOPUCTAHHA 32 UiJILOBUM Npu3HaueHHAM. ToOTO sAKicTh npomykuil - ue
CYKYNHICTb BlacTHsocTeH i XapakTepueThK, aKi Binobpaxalorsb piBEHb HOBU3HH,
HagiliHICTh, NOBroOBiMHiCTH, eKOHOMIYHICTL nPoaYKUil Ta 3YMOBOIOTH 11
30ATHICThL 3a/i0BOJILHATH BIANOBIAHO [0 CBOFO NMPH3HAYEHHA norpedu
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usadis [8, ¢.123]. To610 piBEHD AKOCTI NPOAYKIUT BIZOBpasae SYiymiicy,
3 v . . L '
f'm);ncuﬂx gaCTHBOCTEH, 3aKPHLICHHX CTAHIAPTAMH, TEXHIYHNM Yy OB
AL

H B ™ Ao 1
oBOPOM. BUMOIM A0 SKOCT]
aMH) 4H AOTrOBOp "Poayx;m’

Tano
3paskaM¥ (e &

¥ MOTrOBOPOM, BU3HAHAIOTECH 4K B 34 ¢ >
npu3HayeHot 10 [I0CTaBKH 3a JIOrOBOPOM, Gianbhux, Tax

B CrIELiANBHHX KORKPETHHX nokasyuKax. .

3ara1bHiAM TIOKa3HUKOM HATEXKHOI AKOCTI 6y):ll>nﬂff01 npOmy K V€ tazpuicyy,
y Hifi 0GyMOBIEHHX 3aKOHOM w1 AOrOBOPOM BIACTHBOCTCH 1 COBHA BLLR D ayijcyy,
GareHOMY 3aKOHOM YH JOTOBOPOM MPH3HAUCHAIO. ANIE LE TiIbKY 1 4y

nepea . N
mmbnuﬁ MOKa3HHK HaJIeXHOI AKOCT), HOYO OJIHONO HERAOCTATHED LNE T: nisicyrq

BU3HAYEHHA BUMOT 1100 AKOCTi JaHOT npoay KU'_"'- .

V porosopi 060B'A3KOBO noBUHHI Oy TH Blc.a3a1{1.K0Herrm MOKAZHHUKHU R10CT,
aKi CTOCYIOTBCA N3HOro BHAY npoaykuii. Lt MOK&3HUKK MOXYTh Gyiy
06OB'93KOBUMHU J1S CTOPiH Y CHJTY 33aKOHY Y o0yMOBIEN. B JOrCsori.

3riguo 3 [TonoxeHHAMH NMPO MNOCTABKH (.39 I10710XEHHA PO NOCTanky
npomxy«uii Ta .32 TTOOXEHHS MPO NOCTaBKH ’I‘GBap-i‘ﬂ), NpOAyXUiE | ToBapu
MAIOTh BiAMOBiAaTH 33 AKICTIO CTAHAAPTAM, TEXHI%NUM ymobam, iHimiaM
AOKYMEHTaM, SKHMH BCTAHOB/LHOKTLCA BAMOTH A0 SKOCTE TIPOAYXLIL, abo
3paskaM (eratoHam). ITpaBosi i opragizaniini ocHORY Cragfaprazanti B Yrkpaigi
BCTaHOBNEHi 3akoHoM Ykpainu "I1po craHaapTusauiro™ g4 17.65.2031 p. {146},
3akonoM Vipaiuu "ITpo mixreepmxenus gignopimaocti” vin 17.05.2001 p. {13]
Jo npuBefeEHsA 3aKOHOAABCTEA Y BIIOBIAHICTL 3 MY 3AKOHAME NDGASBKY¢
aiaTd (B YacTHHI, fika He cynepeuMTs iX nonowensam) Jekper Kabinery
Miuictpis Yxpainu "IIpo cranzapTusanito § cepthikauio” sig 10.05.1993 p,
[16]. BinnopiaHo 1o 3akoHy Ykpainu “Iipo ANTBLE UKERER RIKORIAZICT"
8in 17.05.2001 p. BUMOTrH BXa3aHOTO LEKPeTy 3aCTCCOBYIOTHCS 10 BHE:HEHIK B
Ait0 BiATIOBIIHOINO TEXHIYHOIO PEerfiaMeiTy 3 MXTBEPIIKEHNA BIAROBILHCCTI
IMnoprHa nponykuis (TeRap), sika BBO3UTHCA | peaiizycTsc:l Ha TepHTOpil
Vkpaiud, BiANOBINHO A0 TOBRPHOI HOMEHIIATYPH 30BHIIUHHOCKGHOMIHHOT
ABUIBHOCTI NOBHHHA BiZNOBiAaTH O00OR'SIKGEIM BUMOraM HOPM, CTaiLapIiR,
fAKi APOTH B YkpaiHi, a00 MoBHAHA OYTH TLATESPIIKSHE CHLCITEOM NP0 BHA RHHA
iHo3emHoOro ceprudikara, skui ugac Aepxceranaapr Yipaina alv
ynoBHOBax¢HMM HuM oprad. Taka iMHOpYHa ceprudixonana npoayKilin
BKJIOYAETLCA B €AMHUNA peecTp caprudikenanol 8 Yipaiui npogyxuil, 3
YPaXY_BaHHaM AKOTO OPraHd MUTHOIO KOHTPOMIO 32ifCHINKITL OPOPMICHHA
TOB2pIB, ILO BBO3ATLCA B YKpPAIHY.

B Y«paini ailors: a) nepxasni cranapts Vipainw; 6) rastyscsi crannapis;
B) CTaHIAPTH HAYKOBO-TEXHIYHMX Ta IHDKEHEPHAX TOHUPUCTE | CSTIOK, 1) PeXHIYHI
YMOBHU; 1) CTAHAAPTH NI NTPUEMCTB.

Ak aepiasni CTaHAAPTH YKpaTHH BUKOPHCTOBYIOTECS TAKOX Mi')!(.ll'.‘p}KaBiii
CTannapry, nepesbaycHi Yromo Npo NMPOBEACHHA HOTOMKEHOT IMOJITHKA Y
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CenexHa % Hapoauoro
A3KOB1 it pexomenaorani
4YI0Thb Ge3neky npoayxuji

rocnoaapcTea. JlepkasHi ctangaptu Mictate o6op’
gumord. ¥ urcni 060B'13koBUX € BUMOTH, 1O 3abe3mne
QIS KUTTS, 3A0POB'A i MaitHa rpomansy, OXOPOHY HaBKONMHIIHBO[O NMPUPOAHOTO
cepeaosuia. O6GOB'A3K0BI BUMOrHK ACPXaBHUX CTaHAAPTIB nignsrawors
6e3yMOBHOMY BHKOHAHHIO OpraHaMu JepaBHOi BHMKOHABYOI BJlagu, BCcima
NiANpHUEMCTBAMH, ycra.HoaaM-n # opranizauismu, a Takox rpoMaasHamu-
MANPUCMUAMH, HA MANBHICTE SKHX NOWMPIOETHCS AiA CTaHpapTis.
PeXxOMEHIOBaHI BUMOTU JEPXXKaBHUX CTaHAApTiB VKpaiHU MiansraioTs
6e3yMOBHOMY BUKOHBHHIO, SKHIO Lie¢ nepenbayeHo YMHHEMH aKTaMu
3aKOHOAABCTBA; Ui BUMOIH BKJIIQYEHO 10 AOroBOpiB Ha po3pobaeHHs,
BHTOTOBJICHHS TA IOCTABKY NPOAYKILiT, BUTOTIBHHKOM (mocTrayansHUKOM)
npoayKuil 3po6sneHo 3asBy Npo BiAMOBiAMICTD NPOXYKUIT LIUM CTaHzapTaM.
Hepxasui cranaaptu Yxpaiuu 3aTBEpAXYIOTHCH JlepKaBHBM KOMiTeTOM
Ykpainy ¥ craHaapTisauii, merposnorii i ceprudixawi Ta mignsraors JAepxaBHil
peecTpauii.

l'any3eBi cTannapTi po3poSusioThcs Ha MPOAYKLIIO 3a BifcyTHoOCTI
AEpXaBHUX CTAHARPTIB YKpaiHU 4K y pasi HCOGXiHOCTI BCTAHORICHHA BUMOT,
AKI HSPEBHULYIOTH 260 AOTIOBHIOIOTh BHMOIM AP ABHMX craHgapTiB. CTaHZapTH
HaYKOBO-TEXHIYHUX Ta iHXKCHEPHHX TOBAPUCTB i COIIOK PO3POGNAIOTECS Y pasi
HEOOXIIHOCTI MOWMPEHHA Pe3ynsTaris QyHAaAMEHTaNbHUX | MPHKIAAHUX
AOCTIKEHB B OKPEMMX Ialy3sX 3HaHb 4 cdepax npodecifiumx inrepecis i
MOXYTb BUKOPHCTOBYBATHCHA Ha OCHOBI NOGPOBiNBHOY 3roaym xopucTyBadis.
CranaapTi niANPHEMCTB PO3POGIAOTECA Ha TPOKY KLU0, L0 BUKOPUCTOBYETECA
NHUIE HA KOHKPETHOMY MANPUEMCTBI. TexHiYHi yMOBH € HOpMATHBHHMU aKTaMHK,
AKi MiCTATh BMMOFH, IO PEry;IOIOTH BiIHOCMHM MiX MocTavaibHHKOM
(PO3pOCHUKOM, BUINOTIBHUKOM) i CTIOXKHBaYEM (3aMOBHHKOM) MPOAYKLT 3 METOIO
opraHizauii iHpopMyBaHHA CIIOKKEAYIB [IPO HOMEHKIIATYPY Ta AKICTH MPOAYKLLY,
M0 BHITYCKA€THCA, KOHTPOMO BiANIOBIAHOCTI TEXHIYHMX YMOB 0GOB'I3KOBHM
BHMOTaM JIEpXKaBHUX cTaHapTis [16].

Hns 3anoGiranns peanizauii IPomyKIil, HeGe3neYHOT I )KHTTA, 34O0POB'A
Ta Maiisa rpoMadfaH | HABKOJNILUHBOIO NPHPOAHOIO CEPEAOBHILA, CUPHAHHA
CNOXVBA4CBI B KOMITETEHTHOMY BMOOPi POAYKLii, 8 TAKOXK 3 MCTOIO CTBOPECHHA
YMOB Ui ydacTi Cy6'€KTiB niANPUEMHHMUBKOI AiANLHOCTI B MDKHAPOAHOMY
€KOHOMIYHOMY, HayKOBO-TEXHiIYHOMY CMiBpOGITHMUTBI Ta TOpriRii B YipaiHi
TpOBORAUTLCA cepTudikaulia npoayKLUii. BiAnosiqHO A0 YMHHOIO 32KOHOAABCTBA
CepTHQixaLiiz € 0508'13K0Ba i 106poBiNbHA. OGOB'A3K0BA CEPTUGIKALIS BIUTIOYAE
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ByBaHiia BKasauX y 3aKOHI BVUB NPOAYKUT ANy Birsrimee

. la‘le““
PUCTHK i nopanblIMi ACPKABHUHA TeXHiunnp Harngy,
i xapaKTe

: Kui€el0. O60B'A3KkaMB BUTOTIBHUKIB i nocTaqaﬂb”HKia
cepTH(IKOBAHOIO r_IPODJ’ SopaaKonill cepTHOIKaUil Ta Peanizyerye, B
npoAyKuii, axa“ nipjsra€e o eris 0GOBA3KOBOT CepTMApiKaLll: 4a GemcquHa
teputopil YKpaiHH, € NPOBEA HO 3 BUMOTAMU HOPMATHBHMX JOKymeyri, qu
BHIOTOBJICHHA nPOJI)VKLuL :FITJ:I dixoBaHa; peasti3oBYBATH NPOYK L0 B”KJ“D"{: :
BIATOBIAHICTb AKHX :(:;ixaia BiANOBIAHOCTI Ta NPHHMHATH Peanizag;,
3a Haﬂ?HOCTL-fceponymrf, AKILO BHABJICHO il HEBIAMOBIAHICTD HOpMarupyy,,
;Zi';p;q:::::: crr(l;l::oaﬂo S1cUX BOHA cep'mdliKOBaHf- 3frvm(jpma np()ﬂyxui;f
MOBMHHA BBO3UTHCA Ta peaili3yBaTHCA Ha TCPUTODIL YKpaltu 3a HaABHocrj
cepudixara a6o CBIROLTBA NPO BUIHAHHA IHOIEMHOIO CepTudirara Tainm, g
BIAIIOBIAAE BUMOTaM HOPM i CTAHAAPTIB, AKI AIOTH B YipaiHi. . ‘

TakuM 4¥HOM, BHU3HAYMBILUM AAHi Y 3aKOHOAABCTBI NOHATIA KIIbKOCTI Tq
AKOCTI HaM BAAJIOCA MPOAHANI3YBaTH iX FOPUIUYHO-[IPABOBY p¥poxy & OLIHKTH
3HA4YeHHs AK iCTOTHHX YMOB JOTOBOpPY MOCTaBKH B AKOCTI OLHOrO 3 Eupip
AOrosopis onnaTHof peanizauii mMaiiHa.

nepesipKy Ta BUIPO .

1. Bacunnesa B.A. IpaBose perymosaiHa BiAHOCHH 3a JOIOBOPOM KOHCKIHaWil. Juceprauia Ha
3806y TTH HayKOBOIO CTYfIeHst KAaHHAATA IOPUAHYHUX HayK. - 2000. - 178 ¢

2. 30608'13anbie npaso / 3a pea. O.B.I3epn. - K.: JOpinkom luTep, 2008, - 912 ¢.

3. Ka6ankun A.IO. Ipaxpauckornpasosblie Gopmbl GOpsbbl 32 KA4CCTHO apofyKumy.
Aptoped.kaun.amcce. - M., 1950. - 37c.

4. Kopeuxn#t B.U. Hcnonrenne N0roBopHsIx yCaosuil 0 KOAKYECTBE NOCTaBNS EMOH rpoayKidys,
Ya. 3an. Tamkukckoro roc. yu-ta. T.3. - Tpyast iopua.dakynsrera. Ne2. - 1954, - 285c.

5. KommenTapui#t k ITonoxeHHaM 0 NOCTaBKax [IpuXyKuwuis 1 TOBAPCB. -~ M.: Hpux, n-pa, 1984,

6. Jlyus B.B. KoHTpaKTH y niiinpreMmunub kil KisapHocTi. Hapuanskufi tocIGHnK. - K.:3Opiykum
Ixrep, 1999, - 560 ¢.

7. Oneinunn E.A.. Otaensnsie By 06a3arenscrs, - M.:-Tociopuanar, 1954. - 315 ¢.

8. Xanduna P.O. ITpasosoe peryanpoeanue nocrasku DPOAYKUHH B HAPORHOM XO3sHCTEe, - M.
Han-80 AH CCCP, 1963. - 267 c.

9. CoBeTckoe rpaskcaanckoe npaso. Y4eGHuk Ans 10pHA. mKkos non pen. C.H. Bparycs. -
M.:Tociopusaar, 1950, - 495 ¢,

10. Cosetckoe rpaxaancxoe npaso. YueOHUK 115 I0pHANYE CKHX BY3o0s, T.2. - M.: locrpuiaan,
1961. -234 ¢,

11. Coserckoe rpaxaanckoe n
BIO3HY, 1961. - 356 ¢.

12. Unsinshe npaso Vipaiun, Hiapyunnk y 2-x cimrax. Kuura 1. - K.:KOpinukom Iutep, 2001. -
912¢.

paso. YuebHoe nocobue rion pen B A Pacenuesa, 4.2, - M.: Uaa

13. Lineinehutt konexc VYxpaitnu. H
*Oniccert”, 2000, - 63 5¢.

14, lepmenenuy I®. Yyebunux

5. 3a Paikv Ipo nocrank

ayKOBO-paKTiunui koMeHTap, Pea, €. XapuToHos. - X.; 000

TOProBoro ripaaa (no wWan. 1914 ) - M.:Cnapk, 1994 - 214c.
KOH Vi H NPOAYKUH i aepkaBHux norpet./” BBP, - 1996. - N 3.

16. 3akon Yipainu Mpo reprasie oopore 3amMonncHia. /BEP - 1995 N 17,

17. 3;:0!{ Yxpaiuy po 3akynismo ToBapis, pubit i nocayr 3a aepxasni kow1u. - BBP. - 2000.-N

108



— Yipainu “TIpo CT&HJIE\DTH'iauim'.' BiA !7.05.2001;). // BBP. - 2001. - M3t

19' 3akoH YKPAiHH “I1po MATDBEPIVKCHHRA nmuoamuqcri" 81 17.05.2001 p.// BBP. - 2001, - No32.
;0 TickpeT KaGiscry Misicrpia *lIpo cranaapruzauio i ceprudixauio® pig 10.05. 1993p. // BBP.
1993, - Ne23,

I.Turchak
QUANTITY AND QUALITY OF PRODUCTION IN AS SIGNIFICANT CONDITIONS OF
THE DELIVERY TREATY

The author cxamines the notions of the quantity and quality of production on the delivery
treaty depending on some items of operating legislation and scientific theoretical research, Be~
sides, an attempt was made to analyse the notions of the quantity and quality as significant condi-
tions of the delivery treaty from the point of view on constant development of certain civit legal
noims under modem conditions of economical activities.
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OI'IYHOI'0 TA BEMEJLHOI  prp

HHSI EKOJI -
A POEJEMA TPYIOBOTO IPABA, [IPAR,
COLUAJIBHOTO 3ABE3TIEYEHH S

—

1.0. By

TEHAEHLII PO3BATKY CTPYKTYPU ACPAPHOJ 1)
3AKOHOIJABCTBA YKPAIHH

YK 349.42 . o |
Heob6xianicTh peopmysaHis arpapHUX BIAHOCHH B Ykpaini ta3ai HCACHu,

3ax00iB WOAO0 CTPYKTYpHOI nepeOynoBy arponpomucqoaoro KOMInekey
3yMOBMJIM aKTHBI3alil0 NPOUECY PO3BUTKY KOMIUTEKCUOT 1amy3i arpzpucrq
3aKOHOAABCTBa YKpainu. 3HauHe pO3IIMPEHHA CUCTEMU HODMATHBHO-NIPAE Oppy
aKTiB, IO PEryJIOIOTH arpapHi BIAHOCHHM, Ta nornHOAEHHA X KOMIINEKCHOmM
3MiCTy NMpU3BENH AO iCTOTHOT 3MiHH BHYTPIlIHLOTATY3€801 CTPYKTYPY niej
3aKOHOZABYO] raxys3i.

V 38'13Ky 3 UMM BaXJTUBHUMM JUIA PO3POOKM 2aralIbHOTEOPETHYHUX 3acay
arpapHOro 3aKOHGAABCTBAA Ta arpapHOTO NMPana € 3ACYBEHHA CYU2CHIIX TEH IeHU}
PO3BHTKY CTPYKTYPH arpapHorc 32KOHOAaBC7Ba YKpaind Ta amuiis
CNiBBIAHCIICHHA MiX OKPECMHMM iHCTUTYTaMH # OIATally3sMM arpapuoro
33KOHOJaBCTEA.

CTpykTypa arpapHoro 3akOHOAABCTBZ aHARI3yEANacd NEPERAXHO
NpeACTaBHUKAMH PalsAHCLKOT arpapHo-npasoroi nayku: [LIO.Buctposam,
I.®. KaspMiHUM Ta ACAKMMH iHIHMMM BUSHUMH. Y yavui arpapHoro npara
YKpaiHu 3a3HaueHi MUTaHHA 4acTKOBC Xochiixysanues H.L Tartosoio,
B.I.CemunkoM, B.B.fuuykoM, 3.A.IlasnosnyueM. [Ipoie ra choroaui nemae
CreliaTbHUX KOMILIEKCHHX NOCHILASHDL CY4aCHOID POISHTKY CTPyK7ypH
arpapHoOro 3aKOHOA3BCTBA YipaiHu.

ToMy MeTo0 cTaTTi € 3AIMCHEHHA KOMNIEKCHOMO aHaJi3y CTDYyKTYPH
arpapHOTo 3aKOHOAABCTBAa YKpaAiHH, 3'ACYBAaHHA 11 HOKNTTA, 0COBIUBOCTER 15
BU3HAYCHHA OCHOBHHMX TCHACHUIH 1T pO3BUTKY.

ITig crpyxTypolo cucremu 3akonomanctsa y Teopil npaBa po3yMmiloTh
SYMORJICHY CHCTEMOIO NpaBa, iHTepecamu ACPX)asyA Ta NMOTpadasut NpaKtHkH
e s, e cprasisuul moporee
2 Takox y posmoxini ::CaTIB, AKa BHan.(aCTbCﬂ B IX FZ,’.IE&OC:!'! A NONOIKECHOCT!,

Fanys3AMH, THCTUTYTAMH i [HHENTH PRYHEMA
3akoHOnascTa {1, ¢.96).

A . o
on IT< 3ajHaua€ H.l.Turosa, B OPUAHYHIR HayLi iCHYe # MOnATTA
YTPIWHBOranysepoi CHCTEMH 3aKOHOAapcTBa". Tak 3RaHOi HOrO
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mpmoﬂ-ranbﬂo'i CTPYKTYpH [2, ¢.123], ockinbkn KOXKHa TaNnyis cucremu
3aKOHOAABCTEA €, y CBOIO MEPTY, TAX0XK YNOPAAKOBAHOIO CHCTEMOIOD HOPMaTHBHO-
npaBoBHX aK'j‘llf. any3s 3akoHonmaBscTaa “e OKpeMum, caMocTiltHum i
crietPIYHHM CHCTEMHIM )./Taopeumfw, Lo Mae oﬁ’emmmo—cy@ekrnmy OCHOBY

i CKIAAACTHEA 13 3AKOHOMIPHO NOCAINOBHOT CYKYITHOCTI HOpMATHBHUX akrig"
[3,¢.103].

VpaxoBYIOUH 3arajibHt MAaxoay A0 TOHSTTH "CprK‘l‘ypH 3aKOHOZaBCTRA",
CTPYKTYPY Cy"acCHOTO arpapHoOro 3akOHORABCTBAZ MOXHA BH3HAYMTH 5K
3yMOBJICHY CUCTEMOIO arpapHOro npasa YKpailM, OCHOBHHMH HapaMamu
arpapHOT NOMITHKM yxpal.ucu(o'f Aepxxasu Ta norpebamu pedopmysanns
arpapHHX BIAHOCHH BHYTPIUIHIO OpPraHi3allilo BNOPAAKOBAHUX KOMILTCKCHHMX
HOPMaTUBHO-TIPABOBMX AKTiB, NPUCBAYCHHMX PETYITIOBAHHIO arPAPHIX BiHOCHH,
K2 BUPAXACTBCA B 1X €AHOCTI M MOromKeHOCTI, a TakOX y po3noaini 3a
DIATANY3AMM, IHCTHTYTAMM T2 IHIWHMM IPyNaM¥ arpapHOro 3aKkOHOAABCTEA.,

BHyTpiluHA Opranizailia CHCTeMY arpapHOTo 3aKOHOLABCTBA NEBHOO Mipoto
3yMOBMOETBLCH CYO'€KTHHUM CKTaJIOM y4acHWKIB arpapHHX MpPaBOBiXHOCHH,
CIEHUPIKOIO OKPEMKX BHAIB CiNbCHKOrocnoaapcskol BUPOGHIOT AUIBHOCTI,
CTPYKTYPCIO IPEAMETA NMPaBOBOTO PCryNioBaHHs BIANIOBIAHOT ramys3i npasa Ta
iHIUMMY YUHHHKAMH. OCOGANBOCTI CTPYKTYpHM arpapHoro 3akOHOJaBCTBa
YipaiHi BUZHAYAIOTHCA TAKOXK CYYaCHUMH NOTpe6aMu pedOpMyBaHHA arpapHUX
BiAHOCHH, HEOOXiAHICTIO NIiATPUMKHM  CiNbChKOMOCHONAPCHKMX
TOBapOBHPOOHHKIB 1 3a6e3ncucH T COLIaNBHOIO PO3BUTKY CeJia, 3aLIKaBIICHICTIO
ACPHKABH Y PO3BHTKY arponpoOMHCIOBOro BHpoOHULTBA TOmO. 3a3zHaveHi
daxTOp¥ BH3HAYANOTH MPIOPUTETHI HanNpsAMN NPaBOTBOPYOI AiIAIBHOCTI
AepXaBHHUX OPraHiB i BTINIIOIOTECA Y 3MICTI KOHKPESTHHX HOPMATHMBHUX aKTiB
arpapHOro 3aKOHOTABCTBA YXpaiHM.

[Mpn usomy BOANB Ha (GOPMYBAHHA BHYTPIlIHBOTany3eBOi CTPYKTYpU
3aK0H0OAABCTBA CYO'€KTHBHUX (aKTOpiB Aa€ MIACTaBH CTBEPAKYBATH, IO
CTPYKTYpa arpapHoOro 3akOHOHABCTBA YKPAIHH, AK i KOXHOT 3aKOHOAABYOT rauTysi,
€ OL1bll AMHAMIYHUM ABUILEM aHDK CTPYKTYpPa BiZNOBIAHOT rajty3i npasa.

OckifbkM HOPMATUBHO-NIPABOBi AKTH arpapHOro 2akOHOAABCTBA YKpaiHM
XapakTepu3ylOThCA Pi3HUMH THIOJIOTIYHUMH O3HAKaMy, arpapHO-IpaBOBOIO
Haykoi0 cHOpMYNBOBAHO AeKinbka KpUTEpiiB iXHBOI Kknacubpikauii.
HAudepeniiaiia HOpMaTUBHO-NPABOBUX aKTIB arpapHOroc 3aKOHOAZBCTBA 33
IOPHAMYHOIO CHICK) € OCHOBOIO AiA MoGynoBH iepapxivioi (CyGopanHaiiiHoi,
"BepTHKANILHOI") CTPYKTYpPH Ui€i 3akoHORaB4Yol ramxysi. Iloain HopmaTHBHO-
FIPABOBMX aKTiB ArPAPHOIO 3aKOHOAABCTBA YKPaTHHU 3aN€XHO BiXl 0CONTHBOCTCH
OKPEMUX FPYN arpapHUX BIAHOCHH, crieLMdiku OpHANYHOT POpMH IX IPABOBOIO
PerymOBaHHA Ta JEAKUMH {HIWIMMH THIOMOTIYHHUMH O3HaAKaMH A€ 3MOTy
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BUALIMTH NOPAA 3 icpapXi4HOIO ("Bcpmxinwoxo") CTPYKTYpOto g
3aKOHOAABCTBA Vipaiuu # "ropH30HTaNbHY Boro CTpykTypy.
CTpyKTYypa Cy4acHOro arpapHOro 3aKOHOLABCTBA Mepebynace Y cray
NOCTIHOIO PO3BHTKY, 110 CyHPOBOMWKYETLCHA HE NHiUC IMIHOIO Crtingi ”“‘Owem,
MiX pi3HUMH CKIA0BUMH yacTMHAMH 3aKOHOAAB' 10T ranysi, a i Bmmx,,,.“m”
HOBHX iHCTHTYTIB Ta Hinux miarany3ei arpapHoro 3aK0HOAABCTBa Vipainy

30Kpema, ICTOTHOIO 0c00AUBICTIO PO3BUTKY i€papxiuioi CIPyKrypy,
HOAABCTBA YKpaiHH € 3MiHa CNiBBIAHOWCHHA MiX 3aKoHa

arpapHoOro 3aKo M 1
MiA3aKOHHMMM arpapHO-NpaBOBUMH aKTaMH. Y cy4achu#i nepiop arpapy;

BiAHOCHHH PEry.IOIOTbCA 3pe6ipworo y dopmi 3akonis. Baxaueow e MpoBiema
36epexKEHHA TeHACHLI] A0 BperyOBaHHA 3a3Ha4CHUX BIAHOCHH HOPMaTuayg.
npaBOBHMMHU aKTaMH BHILOT HOPHAMYHOT CHIIH, IO CTBOPDUTH Heobxiny;
fepeAYMOBH WIS NOAANBIIOT koAMGiKaLii arpapHoro 3aK0HOAABCTBA.

3a yMOB NEPEXOAY A0 PUHKOBHX BiAHOCHH Ta 3HAYHOrO PO3LUMPEHHS Npap
cy6'exTiB arpapHoro roCroAapOBaHHA 30iNbIYETHCA 3HAUCHHA JOKANLHOT
NPaBOTBOPYOCTI arpapuux Cyl'€KTiB y NpaBoBOMY PerynioBasR1 arpapHux
BizHOCKH. TOMY, Ha Hali IOCLAAL, Y CHCTEMI ITi3aKOHHHX HOPMaTHBHO-IIPaBOBKX
aKTiB arpapHOro 3aKOHOJABCTBA Ha/alli BUSHAYabHA POJIb NIOBMHHA HAEXKaTH
NOKaJILHUM BHYTPIWHBOIOCNOAAPCHKUM HOPMATHBHO-TIPABOBUM 2KTaM
arpapHOro 3aKOHOJaBCTBA YKpaiHH.

"TopusoHTajibHa" BHYTPiUWIHBEOrany3cka CTPYKTYPp3 arpapHoro
3aKOHOAABCTBa Nepexbaiac yTBOPEHHA NEBHUX 3aKOHOAAB4YMX CilLlbHOCTEH
(IHCTHTYTIB, MiArATy3eH arpapHOro 3aKOHOAABCTBA), L0 PEFYIIOIOTh OAHOPIHI
rpynu arpapaux BigHocuH. Kpim toro, [T}O.Buctposum obrpysToBaHO nesil
arpapHO-MPABOBHMX aKTiB 33 CrIeLMiKOIO IOPHUIMHONO THITY (OPMH) IPABOBONO
perynioBaHHs arpapHuX BiIHOCHH Ha A8i BeJuKi rpynu: yHidixopaHi Ta
nudepeHuifioBani HOPMATHBHO-NIPABOBI AKTH AIPapHOIO 3aKOHOA2BCTBA [4,
c.10]).

Cnpaseanuso BiasHasac H.L. TuroBa, 110 XapaKTepHoto pHCOIO CyHacHoro
arpapHOTO 3aKOHOAABCTBA € PO3BUTOK #Oro 3a Cy6'exTHM nprHUUnoM [5, c.27].
VY 3B'a3ky 3 UMM "3 moyatky 90-X pOkKiB IOYaBCA APOUEC MOCHICHHA
audepeHuiaLii B arpapHomy mipasi” [6, ¢.28]. Lle 3acBiauye rpuitta1Ts 3aKOHB
Vxpaiun "IIpo depmepceke rocnogapctseo” {7], "Ilpo KOJCKTHBHE
cinscnkorocrosapchke mianpuemctso” [8], "IIpo CinbCEKOTOCNOAAPCHLY
koonepauiro” [9], "TIpo ocobucre cenanchke rocriopapcrso” [10f. 3asHauend
TeHACHL{s 3yMOBM/IA IEBHY 3MiHY CIiBBiAHOWEHHA MiX AndepeHIiAOBAHAMA
Ta YHi}ixoBaHUMH HOPMATHBHO-NIPABOBHUMH aKiaM#, 10 PEryiioloTh arpaphi
BIIHOCHHMU.

Pa3oM i3 TUM, Ha CHLOIOAHI 3a/IMUIACTHCA 3HAUHOIO MUTOMA Bara B cucTEMI
AKTIB L€l ranysi yHidiKoBaHUX HOPMATHBHO-IPABOBHX AKTIB, UIO NPHAMAIOTECA
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63 ypaxyBaHHs ocofnusocre.f«i npaaoao.m c*raTyc? cyG'exris a

3aKOHH Ykpainn "[Ipo npiopuretHicTs CouianbHoro p
arpoﬂPOMm{wBom KOMTUIEKCY B Hapo,nm:My rocnogapcrgj” [11], "Tpo
(ixcopaHHHA CLTBCHKOTOC nonapc“bmﬁ nonar(?x [.l 2}, "Ipo ASP)KaBHY ni ATPUMKY
cinbChKOTO rocroaapeTsa Yxpainu” {13] ta inmi. Cyyachi HOpMaTHBHO-npaBos;
aKTH arpapHOro 3aKOHONABCTBA NPHUAMAIOTLCA TAKOX 3 OKpEMUX nuTaHs, 110
TOPKAIOTHCH BUPOOHMY0-rOCIONAPCHKOT RISJALHOCTI cy0'extis arpapHux
BimHOCHH (HampHKIan, 3akoHu Vkpaiuu "TIpo Haciuus i canusaun Matepian"
[15), "I1po rieMiHHY CNpaBy y TBAPUHHULITB}" [16], "TTpo sepuo 1a PHHOK 3epHa
B Ypaini” [17]).

Cnia  3a3HaYUTH, IO HaxexHe NpaBOBE  pEeryaBaHHs
30BHILIHBOTOCTIONAPCHKUX Ta AEAKHX IHLIUX BIAHOCHH, AKi BHHHKAIOTE y
npoieci BUPOOHMHO-TOCTIONAPCHKOT AiSILHOCT] arpapHux cy6'ekTiB, NOBHMHHO
3a0e3MeTyBaTHCA CUCTEMOIO YHidikoBaHx HOPMaTHBHO-NPaBOBMX aKTiB. [Tpore
OCOGMMBOCTI BHYTPIMIHIX arpapHuX BiHOCHK (U1eHCbKMX, OpranisauiiHux Ta,
NEBHOIO MIpPOIO, 3IEMENbHUX i MaHHOBUX) noBMHHI BigoGpaxaTucs Y 3Mmicri
ardepeHuiioBaumx HOPMAaTUBHO-IIPABOBMX AKTIB arPApPHOIO 3aKOHOAABCTRA
Vxpaiuu.

Iounnaoun 3 90-x pokis XX cr.

IPApHMX BigHOCUK
O3BUTKY cena Ta

BinOyBa€ThCA 3HAUHE pPO3MIUPEHHA
CTPYKTYPH Ta 3MICTy arpapHOro 3akoHOAaBCTBA Yxpainy, mWo 3yMoBneHo

¢dopMyBaHHIM HOBHX arpapHO-TPaBOBUX IHCTHTYTIB | BUHUKHEHHAM HOBMX
cyb'extiB  arpapumx Bigmocuu (depmepcpxux rocnoaapcrs,
CLILCBKOrOCTIONAPCHKUX KOONEPATHBIE, arpapHuX roCHoNapCLKHX TOBAPUCTS,
NPUBATHHUX Ta KOMYHAJIBHHX CillbCBKOTOCTIONAPCHKHX MATIPHEMCTB TOUIO).
3asnaueHi GaxTopu NpU3BENH 40 AKICHUX 3MiH "rOpU30HTaNBHOT" CTPYKTypH
arpapHoOTO 3aKOHOAABCTBA YKpain. SIKWwo konucs ArpapHO-NpaBOBOIO HAYKOIO
Ha OCHOBI audepeHuiauii npasoBoro pEery/loBaHHA arpapHux BiZAHOCHH
BURINANOCA M'ATb OCHOBHMX niaramysze# arpapHor

O 3aKOHOJdaBCTBA
(3aKOH011aBCTBO nNpo paAroCnu; KGJINOCIHe 3aKOHOAGBCTBO; 3aKOHOAABCTBO npo

Mixrocnonapcwy KOONEPaLiio i arpONpPOMHCIOBY IHTErpanito, 3aKOHOJABCTBO
PO MigcoGHi cinbeski roCroaapeTsa MiANMPHEMCTB, YCTAHOB, OpraHisawii;
3aKOHOMIABCTBO MPO 0CcOONCTE MiACOGHE rocrnonapcTBo rpomMaan) (4, c.13), o
ChOroAMt iX KiAbKICTh 3HAYHO 3GUILLIMNAC 32 paxyHok QopmyBaHHA miaramyseit
arPapHOro 3axoHOAABCTBA MPO dbepMepcTBO, NPO CiNbCLKOroCoAapPCHKY
Koonepauito, npo inausinyanshi dopmu 3eMNEBMKOPUCTARHA B CiILCHKOMY
rocnozapcTsi Towo. IcHye Takoxk TeHAEHUIsA 10 q)opmysamm. B MaﬁﬁyTHbOM){
HOBUX minramyselt arpapHOro 3aKOHOAABCTEA NPO AepXaBHi Ta KOMyHanbHi
cinbcwomcnonapcbxi NiANPUEMCTBA, arpapRi roCNoaapChbKi TOBAPHCTBA ¥ iH.

Po3mmpenns npeamera Ta cucremu arpaporo npasa Yipainu 3a paxynok
BKIIOUEHHA 110 KoNa arpapHMX BiIHOCHH crieLUQiYHMX COLIATLHUX BIIHOCHH
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Ha ceni 3yMOBHWNO TAKOX dopmMyBaHHA HOBOrO iucmTyT), ar
sakoHOAaBCTBA YKpailin, WO BKIIOHAC HOPMAaTWBHO-NPABAOBI akTy 4
COLIANLHOTO PO3BUTKY CCha.

Bu3Haitia 3eMeNbHOT pcOpMHU APOM ArpapHOTO 3aK0HONaBCTR, Yy
T8 HEPO3PUBHAI 38'A30K MK ped)opmysaunxm IEMEJILHHX | arpapm,.,.x gi
npu3BEAU A0 BUAINEHHS B CUCTEMI arpapHOro 3akOHOAaBCTRa Ykpaiuy Betukg
rpynH HOPMATMBHO-NPABOBHX aK:lB, HPWCB""_i““x Peq)OPMyBaH.Hro 3EMenLyy,
BiAHOCHH, Ta PO3WMPEHHA "3E€EMEALHOI" “aCTHHH aKTIB arpapﬂom
3aKOHOA2BCTBA. TOMY ChOrOAHI AAPOM Cy4aCHOTI0 arpapHoro 3aKOHOAABCTE, ¢
HOPMATUBHO-MPABOBi aKTH, 1O 3a0€3MeUyIOTh MPOBEACHHS 3eMenpuoj i
arpapHol pe¢opmu B YkpaiHi .

3 npuinaTTaM LiusiasHoro Ta ['0¢noaapcukoro KOAekCis Yxkpainu [17:1 8],
1110 BU3HAYMAU 3aranbHi 3acafil CTBOPEHHA Ta QYHKLIOHYBaHHA cy6’ekrip
rocnoAapioBaHuA, noTpeba y NpuiHATTI AndepeHuiioBasuX HOPMaTHBHG.-
NpaBOBKX aKTiB arpapHOrNO 3aKOHOJAABCTBA HaOy/na OCOONMBOT aKkTyaNbHOCT].
3oxpeMa, Ha CHOrOAHI iCHye HEOOXIAHICTE CeUiani30BaHOl pernamenTayij
NMPaBOBOTO CTAHOBHLUA ACPXKABHMX 1 KOMYHATBHHUX CLILCBKOTOCMORAPCHLKUX
NIANPHEMCTB, arpapHUX MOCNOAAPCHKUX TOBAPUCTB Ta iH.

Takum unHOM, MaiOGyTHIA pPO3BMTOK arpapHoro 3akOHOAABCTRa
nepeabauarume # Hanani NoeAHanHA iHTerpauii Ta AMdpepenuiauii npasosoro
peryiloBaHHA arpapHux BIAHOCHH. IIpM HBOMY CNiBBiAHOWIEHHR Mix
yHipikoBaHuMHu # arpepeHifOBAHUMH HOPMATHBHO-MPABOBHMY aKTaMH
arpapHoOro 3aKOHOAaBCTB2, Ha HAWl Mornsaa, Gyne Xapakrepu3lyBaTHcs
nepeBakaHHAM yHipikOBaHOI IpaBOBOT pernaMeHTauil CyCnIbHMX BiAHOCHH y
cdepi CUTLCHKOrOCIIONAPChKOI0 BHPOGHHLTBA, N0 MOB'A3aHO 3 "MOCHICHHSM
IOpHAMYHOT €AHOCTI B arpapHoMy npasi” {6, ¢.28-29].

HeobxiaHo TakoX BiA3HAYMTH 3aranbHy TEHAEHUIIO N0 NOMTUGICHHS
CTPYKTYPHHX 3B'A3KIB MiX ray3¢BUMH YTBOPEHHAMH CHCTEMH YKpPaiHChKOTo
3aKOHONABCTBA. Y 3B'43KY 3 MM Ha CHOTO/HI MOXHA KOHCTATYBATH iCHYBAKRA
BEJIMKOT KUIBKOCTI MiXraTy3eBHX NpaBoBUX IHCTUTYTIB, 3aKOHORABYOIO 623010
AKMX €, MOpaA i3 HOPMATHMBHMMH aKTaMM arpPapHOrO 3aKOHONABCTBA, aKTH

CKONOTIYHOIO, 3EMENBLHOIO, NOCHOAAPCHKOND, LMBUIBHOIO Ta iHLEHMX ranysci
33KOHONABCTBA.

Papyg ro
rlp}"}ouy

Palhy
AHOCKy

Moaanswup PO3BUTOK | BAOCKOHANCHHA CTPYKTYpH arpapHoro
3aKOHOZABCTBA VKpaiHM nos's3aHi 3 MalifyTHBOIO Hioro koaudikauieio. Ipn
LHOMY HEOBXiAHOIO NEpeyMOBOIO AN PO3pOOKH €AUHOIO 3arafbHOMaNy3¢BOro
KOANGikOBaHOTO akTa arpapHoOro 3aKOHOAABCTBA NOBWMHHA CTATH HAYKOBO

o0rpyHTOBaHA BHYTpiWHLOraTy3eBa koaupikauis arpapHoOro 3akoHOAaBCTB2
Ykpainu B Mexax fioro OKPEMUX IHCTHTYTIB Ta niaranysen.
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Y 38'A3KY 3 UMM B2JIUTUBUM HANPAMOM MalGyTHix arpapHo-npasosux
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PO3BUTKY arpapHoro
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Bagay N.O.
ENT OF STRUCTURE OF AGRARIAN LFZGISLATION

OF UKRAINE.

The article is devoted to analysis of structure of modcrn agrarian legislation of Ukra;
author researched the peculiarities of inner organization of standart-legal acts of agrariap
tion. It is clucidated the tendencies of further development.

THE TENDENCIES OF DEVELOPM

ne. The
legisia.

Onez Bikmoposuy Ly, i

[MPABOBE PEI'YJIIOBAHH#A MNMPAUHEBJIAIUTYBAHHS
BE3POBITHHUX

VK 349.3 .
V cydacHiit IOpUAWYHIA niTeparypi Ta 3aKOHOAABCTBI 3yCTPIYaeMo pizyj

NiAXOAM BUSHUX N0 BU3HAYECHHSA NMOHATTSA NpaLCBIIalITyBaHHS.

By3bKe TIyMaueHHS 3MIiCTy MOHATTA MPAUEBIALITYBaHHA AK 4acTHHy
BiIHOCHH IOAO 3abe3nedeHHs 3aHHATOCTI MOJIArace y PO3YMiHHI HOro sk
nepefyMOBH BUHUKHEHHA TPYAOBUX IIpaBOBiHOCHH; AIAAbHICTS
YIOBHOBRXEHUX AEPHKABOIO OPraHiB Ta opraHizauii 1oA0 CTBOPEHHA YMOB i
3ac06is JIA nepeBel]eHHsa rpoMaasy i3 chepu He3aNHATOCTI Ha CyMiXHy
[UTOLIMHY - PHMHOK MNpali 3 TUM, 106 HOro y4aCHMKM MOIIH BCTYIUTH y
fIeperoBopy CTOCOBHO YKJIaJeHHs TPYAOBOro morosopy. Taxe TpakrysakHs
3MICTy BiZHOCHH NpPAauERTAlITYBAHHA 3yCTPIiHaEMO Yy 3akoHi Ykpaiwu "[Ipo
3alHATICTD HaceaeHHA". Hepakko MOMITHTH, IO 33 BiACYTHOCTI BU3HaYEHHS
MOHATTA i 3MiCTy NMpalieBIaIUTYBaHHA, 32aKOHOAABELb IPOAOBXKYE POIYMITH Ue
[IOHSTTA CaMé B KOHTEKCTi BUHUKHEHHs i TPYNOBHMX NpPaBOBIOHOCUH (auB.,
HanpuKian, 4.2 cr.4; 4.1 cr.5; 4.1 cT.8; 2063.6 4.1 c1.19; 263.3 4.2 ¢1.19; a63.4
y.2 ¢1.19; 9.4 cT.20 3akoHy Vkpainu "IIpo 3alHATICTS HaceaeHHA" 1 T.1.). Sk
BUIAETLCA, 32 YMOB PMHKOBOIO pedOpMyBaHHS €KOHOMIYHMX BiAHOCHH B
Vkpaiti, NosBd pi3HHX opraHizauiiHUX (HOpM 3AIHCHEHHA FPOMALAHAMH
TPYAOBOT Aif/ILHOCTI By3bKE€ TPAKTYBaHHS IPAUEBNAIITYBAHHA € MO
3acTapiuM Ta OOMeXeHUM, BIZOOpaxac JIMLIE OUH i3 HalPAMKIB AepiKaBHOI
couiansHOl MOJMITHKH Y cdepi NpaLeBIallTyBaHHSI 0e3pOOITHHX.

V uMpokoMy PO3yMiHHI MOXXHA BUALUTUTH ABAa HanPAMKH PO3yMiHHA IIOHATTA
npauesnamTyBaHHsA. [IpeacTaBHHKM MEPIIONO BU3HAYAIOTH NpaleBIaluTy BaHHA
SIK OpraHizauiio (BJamTyBaHHA) TPYAOBOI AiLTLHOCTI 0cobH B ycix il popmax,
AKI HE Cynepeyarh 3aKOHOZABCTBY, BK/IOMAIOUHM CaMOCTiffHe 3a0e3nedeHHA
po6oTOI0, y TOMY 4uCAi iHANBIXyalbHY TPYAOBY AIAABHICTD, MiANPHEMHHLITBO,
bepmepeTeo i .. [1, €.24-27; 2, ¢.406-496]. VueHi - npeACTaBHUKH APYTOTO
H?UPﬂMKy.Busﬂaqa:on NPALCBIALITYBAHHA AK CNPUAHHA 3alHRATOCTI Y CaMMX
Pi3HOMaHITHUX Ti GOpMax, BKJIOYAIOUM MACHBHY MOMITHKY 3aHHATOCTI
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(MaTepianbHa NIATPUMKA HE3aHHATUX Ha nepiog ix LU ULEBIIALL

TyBaHHA) [3, ¢.27-
29)-

sixe POIMIAAACTECA AK ONMH 3 eTeMeHTIB 3a6e3neyens 3a
i3 3aXOaMH COLIANBHO-3aXHCHOTO XapakTepy,
norpely€ CNPHUAHHA Yy NOMIYKY poGoTH, not
icnysaHHg. OnHak Ta.oﬁcmanﬂa, o Bi
nepeBaxHil GinbuwocTi CYTPOBOAXKYIOTLC
BiAHOCHHAMY (BIAHOCHHM LIOKO MaTepians
BUITAAKY HACTAHHA COMANILHOIO PU3UKY),
3abe3nedyBATbHUMH. MU posmaaemo np
K €JEMEHT COLIAJIbHOTO 3aXHCTY Be3pobi

OTmxe, N NPAaueBNaNITYBAHHAM My p
AepXaBOl0 OPraHiB Ta YyCTAaHOB 10O Cit
BiANOBiAHOT 1# TPYHOROT AisnsHOCTI,

HIxpoke pO3yMiHHS FOHATTS MPalCBNANTYBAHHA BUILUIMBAE 3 aHANi3Y
nonoxkeHb 3aKOHY YKpaiHu "I1po 3aransHO060B'13KORE ACpKaBHE COlIANBLHE
CTpaxyBaHHA Ha BUNAJOK 6e3poGiTra" Ta akTis, siki 3a0e3nedyroTs peanizauito
ABOX OCHOBHHX 3aKOHiB y cdepi 3aliHaTocTi: i3 NOHATTAM NpaLCBIAIITYBAHHA
y HHX PO3YMiIOTH HE TPYIOBi IPABOBIJHOCHHH, & # CYMbKHI 3 HUMU (Harpuknag,
CIIPUAHHA Y CAMO3alHATOCTI HaceneHH).

Ha norisa, pO3BMTOK 3aKOHOABCTBA cdepi 3aitrarocti mae BiaOyBaTucs
HE IMLIC LLNAXOM BHECEHHA y Hilli YMHHMHA 3axoH "TTpo 3aitusTicTs HaceneHus",
a A maaxXoM nNpUUHATTA coeuialpHOTO 3akoHy VYkpaium "Ilpo
npauesnawTyBanHA". 3akoH "IIpo 3alHATICTH HaceneHHs" Mae 3araibme
CNpAMYBaHHs, Y HbOMY MOBHMHHI 3HAWTH BinOGpaOXKEHHN OCHOBM COLIANBHOT
NONITHKA y cepi 3aliHATOCTI; MpaBa MOAMEY i IPOMaIHUHA y cdepi 3aitusaTocTi;
cnoco6in Ta opranisauiiHo-npasosi ¢gopmu cniBnpani npenc—rannuubmfx
opraHisauiif npauisHukis, po6oToaasLis i ACPXAaBH IOAO CHPUAHHA .nosmﬁ
3afHATOCTI; pertaMeHTYBaH A JiATbHOCTI ACPIKaBHOI CIIy»Ou 3z‘xﬁmm->cn; Tpasa
i 060B'a3KxM poGoTogaBLiB 1OIO Cryx0M 3aliHATOCTI: 3ax0auM BiAMoBi AaNLHOCTI
33 NOPYWICHHA 3aKOHOJABCTBA TOWO. Y 3aKOHi "IIpo npauemxamryaaﬂm",_ Ha
HaWly nymKky, AOUINBHO 3aKpilUTH MOHATTA Ta CHEliaNbHUN MCX&HBN!
NPaleBNAlITYBAHHA, a CUCTEMY 3axucty npas ocobu y npoueci
NpaueBnaluTyYBaHHA.*

Hpaueanam'lynaum BUCTYMAE AK OJMH i3 cnocobiB 3abe3neyeHHsa npasa
0cobu Ha Ko6poBineHO i BiNBLHO o6paHy 3alHATICTD. Ilepmanamrapatfrye
fipalesnaTHum rpomagsHam, Ai nocTiituo NPOXMBAIOTL Ha TEPHTOPIT chp?mn:
Oe3marre cpusims AepaaBHUMH cnyxGaMu 3aiiHATOCTI y nigbopi BianosiaHol
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HHATOCTI, nos's3ane
OCTINIBKY, OCKiNbKY NIOAMHA, AKa
pedye, sk npasuno, i 3acobis o
AHOCHHHM npaueBialUTYBaHHA y
1 coliannHo-3a6e3nedyBanbHUMH
HOTO 3a6e3neqyeHHa 6e3poGiTHIX y
HE Na€ MiACTaB BBAXATH iX COLIAIBHO-
aLCBNaITYBaHHA 6e3po6IiTHUX BIacHe
THYIX, @ HE COLIANTLHOIO 3a6e3MeYeH S,
O3YMIEMO AisLILHICTh YHOBHOBAXKEHHX
PUAHHA y NOWIYKY i 31iMCHEHHI 0CO60I0
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60TH | NPARCRIALITY MANIH CTOCOBNO HoRAUKININ, NONHOCTCR, Podecing,
p?rlmmnm OCRITH A YPARYBAIHAM CYCHUILHIX notpe6 5]
nit. . 4 * ’
APANTIN NPAICRABIUITYRAIY
Taxa IGNOHOAARIO IARPIUICHA TAPD um(: epumi VMM R IpoMangy, |
\ N san . . M
YapalHi 1038O12C BIUUIHIN BA AOro Hallp N RO

GCIPOOITINM TPOMALAHIM Y NOWYKAX KOHTPATCHTR, 1O IHAXOANTS ¢ 8,

BUOOPIRCHNA Y BHITIA/I KOMIVICKCY CONIATBHO-JAXHCHIIX JAXONIN, CHIPAMOmaL Y,

na minaiaawio (6e3pobirTa). Jlpyruit: cnprakng 3am.unsm poMaiamay |
nowyKax HOBoOI 3aANATOCTI, 10010 CHCTCMY 38XOAIB, CHPAMOBANUX 4
NONEPEC/KCHHA MOXAHBOIO 6¢Ipo6ITTA (TAK 3BAHEC NOMNCPEAXYIOYe
npaucsaawTyBanua). ITpaucasawiTyBanHa 3aﬂmnqx (un non‘cpcm.(y,o.,c
NPaueRIaTYBAHHA) HaOyBac NPaBUA Yy $aAKTHUHHX BIAHOCHHAX | HANEXHOrg
IOPHAKYHOIO OPOPMIICHHS MOKH WO HE Mac.

Cnpuanna NpalCBIauITyBaHHIO MPOMAZIAH B yMOBaX KpHIOBOIO 6¢c3pobirtra
- daxTopa, AKMA BUIHAYAE XAPAKTEP i CMPAMOBAHICTE 3AXO/1IB KOMINEXKCHO)
CKOHOMIYHOT NONITHKY ACPKABHU, 3AKPITUICHE B PAAI NPIOPHTETHUX | OCHOBHUX
HaNpAMKiB NONITHKH 3a6e3neyeHHa 3aiHaTOCTI [6, po3ain 6].

AHanilylouy 3aKOHOAABCTBO NPO COMIaNBHUR 3axUCT 6€3pobirnux,
ACpXaBHY NONITUKY NPALCRNALUTYBAHHA 6€3pO6ITHUX YMOBHO MOXHA NOAKTYH

Ha /1Ba HANPAMKH:
nepwsit - CIPHUAHHA BCIM 6€3pOBITHUM Y aKTHBHOMY CaMOCTIAHOMY nowyky

poboTH;

Apyru# - NOWyK poGOTH Ta NPaLEBAALLTYBaAHHA NPAUCINATHHUX MPOMASIAH.

Po3rnsHeMoO KOXEH 13 HMX 30KpeMa.

ORHHM i3 HAMPAMKIB COLIANIBHOMO 3aXHCTY 6€3pO6ITHUX € CTHMYMOBAHKA
ix 1o camocTiftHoro nouryxy po6oru [6, polain 6]. Bianosiano ao Jlepxasuol
nporpamu 3aitHAToCTi HacesecHHA Ha 2001-2004 poks [6] Taxa nanituxa acpxasu
BICTIOYAE:

IHPOPMYBAHHA Ta KOHCYNbTYBAHHS HACENCHHA, 30KPEMa NPALIIBHHKIS, K]
NIANATAIOTH BUBLNLHCHHIO, 3 MTHTAHb 3aKOHOZABCTBA NMPO NPALo | MOXIMBOCTER
camopcanizauii Ha pUHKY Npalit;

NOCTIAHY aKTyani3auilo Ta NOMOBHEHHR BAKaHCIH Aan iHPOpMyBANNS
HACCACHHA PO MOXIMBOCTI NPALICRARLITYBAHHA,;

NpOBCACHHA “ApMApKy BAKRHCIA", "ApMapKy CrcnianicTis” Towo;

KOHCYNsTYBAHHR TA NPOMA/AH, Y AKHX BHHMKAIOTH TPYAHOWI 3 NOWYKOM
poboTH, 32 CricuianLHUMK NPOTPAMAMH, J0KPEMA COLIANBHOT AaaITaull
MPOMAAAH i3 TPUBANKMM NCPIOAOM Iapeec TPOBaHOID GeIpodirTa;

BIPOBALNKEHHA HOBUX TCXHOAOTIR nOwyKy Gcipobirnnmu pobotH,
3aLIKaRACHHA 6e3pobiTHUX Y caMOocTifftioMy noulyxy poboTH.

3 METOIO NiABMILEHHA WAHCIB CAMOCTIAHOID NMOULYKY POGOTH, NPHAHATT
BUBAXCHHX piuieHb Y chepi kaapoBol NONITHXH MiANPHEMCTB, YCTAHOB T3
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opmuisauiﬁ HCf}Gxian MOBHE in)OPMyBaufm [POMasiH, AK} LWYKaoTh podoTy,
j po6oToAaBLUB Npo CTaH pHUHKY npaul, neperneKTMBH fioro PO3BHTKY,
MOKAMBOCTI NPAUCBIAWTYBAHNA W npodeciilnoro HaBuanHd, a BiATaK
npiopUTETHHMH HANPAMAaMHK y Bu/atkax xouris PoHiy 3aranbHO000B'I3K0BOTNO
aepXKABHOTO COUIATLHOTO CTpaxysanHA Ha 6e3poGiTTa Ha HaWONMX4Y
[epcreKTHBy Mac Q)’TH $inancysanus 3axonis npamoi Aii na puHKy npai, a
came - aKTNBi3aU0 iHhOpMAUIHO], aHARITUHHOT | peKIAMHOIAIATLHOCT] OpraHis
JlepkaBHOT c.qyxc6n 3amfxTocri.

IHpopMaLIAHA, AHAMTHYHA | PSKIaMHA NiANBHICTD - HEBIL'€EMHA CKAAN0BA
aKTHBHMX 3aXOAiB, METOXO AKOY € NOMiNeHHA $yHKUIOHYBaHHSA PHHKY npali,
po3WHpEHHA C(Repn BNIUBY ACpXaBu HA pyxnusicTs pobGouoi cuau Ta
NpOAYKTHBHOTO 1} BUKOPHCTAHHS B CYCTiILHOMY BUPOGHHLTBI,

Jo npodeciiHuX MOCIYTr Hanexars: npodecitina indopmauis, npodecinna
KOHCYABTALUA, Npodeciiinmii BinGip, ananrauia. Bonu HanaoThes daxisusmu
npodOpieHTALIAKKMX M APO3ALNiB AepxaBHOT cyx6u 3aiinsrocTi MiicTepeTsa
npali Ta COLiaJIbHOT MO TUKH.

Jinst BCIX KATEropii rpoMaifH, nepenorciM, BaXIMBOIO € NOBHA, AOCTORIpHA,
onepatuBHa iHGOPMaLis NPO: YMHHE 32KOHOAABCTBO 3 NMHMTaHb Mpati Ta
32{HATOCTI; CMTYallilo Ha PUHKY Npaui i NepCneKTUBY HOro POIBUTKY; LLIKXH
# yMOBM OBONONIHHA Tpodeciamu, cnenianbHOCTAMYU; OpraHizauiiui Ta
NCHXONOTIYHI acnexTH CaMOCTIHOTO HouryKy poGoTH i mpauesnaliTyBaHH,
OpraHi3ailio MANPHEMHNLBKOT AIUTLHOCTI, MOXJIMBOCTI CaMO3allHATOCTI, B
TOMY 4MCJ1 IHVBI AyanbHO-TPYAOBOIO ASUTLHICTIO, HAJJOMHOIO Mpauecio; rapaxTil
IUIA BUBUTbHEHMX MPALiIBHUKIB; €KOHOMIYHUI CTaH NiANPUEMCTS Ha BiANOBiAHi}
TEPUTOPil # NCPCHCKTUBH IX PO3BUTKY; NOCIYIH, IO HARAIOTh HACENEHHIO
MiApo3ALAK AepxaBHOT ciryx0u 3alinarocTi Tomo {7, ¢.35-40].

BonoailouM NOBHUM MacHBOM HEOOXigHO! iHpopMauii, rpoMansHu, RKUM
npuTaMaHHa BHCOKA €KOHOMiYHA aKTUBHICTb, iHiUiaTuBa, npodeciiina
MOGiINbHICTh, WIBMAKA aAANTalif A0 PHHKOBOIO CEPEAOBMUIA, MOXYTh
CaMOCTIHHO BUpiuryBaTH pobneMy Bubopy npodecil, npodecitHoro HapwaHHA,
BUAY TPYZOBOI RIANIBHOCTI Ta NPALCBIALITYBAHHA.

HenonikoM y npodopienrauifiniit poSori € e, wo npodopicHrauini
Maposain He 3a6e3nedyioThC HOCTOBIPHOIO Ta MOBHOIO iHdoOpMauic:o npo
06Carn NoTouHOT M NEpCHEKTUBHOT AOAATKOBOI NOTPeGH MANPUEMCTB, YCiX
rajyseti ekoHoMiky BUpoGHUYO1 chepH i chepu 06CiTyroByBaHHA B pofiiﬂmxax
I paxiBuax 3a npodecikito-kpanipikauiftninr ckIanoM y TepUTOpiabHOMY
PO3pisi, 3 oaHOTO 60Ky, Ta npodecifito-kBanidikanifiny CTPyKTYpY I}pOlTOSImll
poGouoi e - 3 iHworo. JloTenep UBOTO HeMa, OCKLALKM BiACYTHIA AiROBUA
MEXaHi3M, AKMH Ha AepKaBHOMY, TCPHTOPIANBHHUX i MicLUeBUX PIBHAX
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N

sa6e3neuyBaB M HaAXOMKEHHA Ha3BaHOI inpopmauii Bip ycix CY6'ekqi
t

rocrnojapioBaHHA.

B
Ha chOrofHi JkepenaMu ingopmaui npo BUT.L HI poboui miciy (Bakayy, .
csyHi DaHi AepKaBHO! CTATMCTHYHOY 38BiTHe Hi

THi oM1 .
noca.ﬂﬂ) B YI(paIHl € u . 1" : . CT} 3a
. axX , Ha niacTans
.No3 - [TH "38iT npo noTpeCy B MPALIBHIXAXT, HE TACTABI Aicux dopyyer,
po3aiN "[lorpeba MiANpPUEMCTB, yCTaHOB, OpraHi3auii s "pa“iﬁﬂnxaxu

JepKaBHOT CTAaTHCTHY noi 3sitHocTi 3a ¢.Ne2 - [TH "3sir ”P? "pauegilamwganm
i 3ABHATICTh HACEICHHSA, AKE 3BEPHYIOCH XO CIYXOH 3aiHATOCTI" | Y 3y
BiI0BPAIKAETHCA ORATKOBA NMOTpeba MUANPHEMCTB yCIX $opm BllacHocr] §
rocnogaprBaHHA Y npaliBHAKAxX Y po3pv131 Tanpei& €KOHOMIiKy Kpainy
HegonikoM ui€i npouexypu € 1€, U0 Takui 3BIT MIANIPUEMCTBA NMONaoTy Ha
KiHelb MicAls, IO MPaKTUYHO YHEMOXJIHBIIOE BMK(')pHCTaHHx iX mng
npogecifinoi opienTauli A NpaueBI2IITYBAHEA 5C3P061THHX,. He3akuaTyy
rpoMajsH, ki nepebyBaioTh Ha 00/IKY B nepKaBHIA C.'lly>K61 3akHATOCT],
OCKLIBKH J0 KiHUA MicsuUf BOHH, AK ITPABWIO, 3AIIOBHCHL. Ilpu UbOMY Taky
ABITHICTB NOJAC HE3HAYHA KITBKICTE Cy0'eKTIB NOCTONAPIOBAHHSI.

VY 3B'A3Ky 3 LUUM, NPIOPUTETHUM 32BAAHHAM i3 MOMINIXCHHA AiLIbHOCT]
JlepxaBHOi CIy>k6H 3aliHATOCTI € PO3LIHPEHHS iHpOopMaIfHOTO KosIa wopng
YMCENBHOCTI TA AKiCHOT CTPYKTypH BakaHciit. lle mepeabayae nanaromxenns
Ge3nocepenHix KOHTakTiB JlepxaBHOl CITyKOH 3alHATOCTI 3 pOGOTOAABLAIMYU
- pisnux ¢opM Bnacrocti. Jina usoro JOUIBHO BUKOPHCTOBYEATH AOTOBIPH]
NOCIYry, KOOPAUHYBATH AiSUIBHICTh IHWHX HEACPXABHUX CNYXKO CIPUAHHA
NpaleBIAITYBAHHIO, BUBYATH Ta BUKOPUCTOBYBATH IXHiA MO3MTHRHUN NOCBiN
JUIA MOLIYKY BakaHCif i nobopy xaapis, IXHBOT NpodeciiiHol npumaTHocTi #
npaueBnaTyBasHa. KUIbKiCHe Ta AKICHE pO3LuMpeHHA GaHKy BakaHCiil B pamkax
CIIyx6u 3afHATOCTi AACTh 3MOFY 3MIHUTH CTPYKTYPY THX, XTO 3BEPTAETHCA 10
cIyx6y, i ABUUIATE YACTKY OC10, I SKHX MOIOBHA META NOJNArac B OCPXKaHHI
po6oyoro MicLig, a He A0NMOMOTH 3 6e3pobitTTs.

BaxnuBoro 3HayeHHA 3 OINANy Ha e HaOyBalOTh PO3LIHPEHHS CKAAAY i
NiABUIUEHHS TEOPETHYHOTO ¥ €KOHOMIYHOTO OOIPYHTYBaBHA iHMDOpPMALiHHOTO
NPOAYKTY AX OCHOBH iH(pOpMaLil; po3pobka Ta BNIPOBAIHKEHHA €AUHOIO IS
BCIX piBHiB ciTyx6u 3afiHaTOCTi Knacudikaropa indopmauiitHoi mpomykiii, 1o
HAAETHCA 32 HOro CKIAJOBUMHM BHJAMHU - IOBIKOBA, CTATUCTUYHA, COLiaibHR
i exoHOMIuHa,

Pospo6ka i snposaxcienns Knacudikaropa no3sonuts, Ha Haw nomisk,
YCTaHOBUTH YiTKy CHCTeMY 3abe3neyeHHa iHdpopMaLicto, audepeHLiHOBaHOK0
3a obcarom i :.'iMiCTOM, rpoMamaH, AKi BeayTh nowryx pobotu. e cnpuaTHME,
no-nepuwe, MiHiMisauil yacy Ha nomyk po6oTu rpoMagaHaMM, CKOPOYCHHIO
TPUBANOCTI 6€3po6iITTA i 3aMillleHHIO BAKAHTHMX mocaa Ha NMiAnpHEMCTBAX
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BiANOBiAHO A0 X 3anuTy, NMO-1pyre, NOCUICHHIO yBaru BAaAHMX CTPYXTYp A0
pO3BHTKY PHHKY MpaLll Ta BUKOHAHHIO Hepxannoi nporpamu sasuarocTi.

[1po BHCOKY €QEKTHUBHICTD iHPOPMaLLii CBinumMTE nocein CLLA, ne cuctema
3aHHATOCTL CNIPAMOBYE Ha aKTHUBHUIX NOowyK po6OTH i BogHOYAC MOXHA
po3paxoByBaTH Ha OTPUMAHHA HeoOXinHoOi indopmauil Ha MiCLICBOMY,
perioHaNbHOMY, HALIOHANBHOMY PiBHAX AepiKany (enexTpoHHi 6anku pobounx
Mmiclb). ¥ Pe3yNbTaTi B yCix npodeciinmux rpynax 40% 6e3po6iTHUX 3HaXOuATh
poBOTY NPOTArOM MicsauA. B Vkpaini uet noxasmmk CTaHoBUTS 13%.

TakuM 4MHOM, Mix MpaueBnalTyBaHHAM My PO3yMIEMO RiANBHICTH

YNOBHOB2XKEHHX ACPXABOIO OPraHis i ycTaHOB mono CIIPUSHHA Y MOUIYKY Ta
3aificHeHH] 0co6010 BianoBiaHol i TPYAOBOT TiSABHOCTI.
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Oleg Basay
LEGAL ADJUSTING OF EMPLOYMENT OF UNZMPLOYED PERSONS
In the article an author affects the question of the legal adjusting of employment of unem-
ployed persons, analyses the active law on these questions, practice of activity of state organs and
establishments of other countries, offers the definite changes to the active law, in particular and
acceptance of the special Law of Ukraine "About employment®.

Onexcandp Bixmoposuu Bacaii
MOHATTA NPABOBOI OXOPOHH POCJIUHHOI'O CBITY

VIIK 349.42

Bu3HaueHns npaBoBOi OXOPOHM POCIMHHOIO CBITY € JOCHTH HEOOXizHMM
T2 aKTyanbHUM, OCKUILKH MPAaBO B OXOPOHHOMY MNpoueci POCJNHHOTO CBITY
niaTpuMye i 3a6e3neuye iHmi KOro HANPAMKM WAAXOM YCTaHOBIESHHA
IOPHANYHUX rapanTik. BoHO, BIUIMBAaIOYM HA OXOPOHY POCIMHHOIO CBITY,
MOpOAXye BIAHOCMHM, AKi Ge3nocepelHbO HE BUILIMBAKTH i3 BUMOTHM
PaUiOHaNBHOrO TX BUKOPHUCTAHHSN, CEPEA AKMX € CTBOPEHHS cucTemu
BIATIOBIAANLHOCTI 32 MOPYLIEHHA NPaBUA BUKOPUCTAHHA POCIUHHOIO CBITY,
3ATYHEHHA IPOMACBKOCTI 10 Or0 OXOPOHK. Y TO# XKe Yac NpaBosa OXOpoHa
3IACHIOETRCS LINSXOM YCTAHOBJAEHHA MpPaBWI i HOPM WOAO PaLiOHANLHOTO
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iarBopeia i OXOpOHH POCTHHHOTO CBITY, @ TAKOXK BKyioy,,
M H

pyukopucTaniif, b . . S,
Ge3niocepe/iibo NOB'A3aii 3 1IPAaBOM, 1 OpTaHizaLiliHi, BUXORy;

KpiM 1aX0/iB, AKI

Ta iHWi 3JAX0AH. . M NpaBoOBOI OXOPOHH i
[Jurains, nos'azant 3 BU3lIAICHIIR p Y » 3HaAWY CBO¢

pucpitenna y npausx A.lllersmana, 10.C.1emwynenka, BJLMywray,,
¢.1.Hemuposcokoro, P.K.I'ycepa, B.B.l[leTpoBa Ta IHIUHMX HAyKOBILiB,

Y naniit cTarti c1aBUTHCA 33 MeTY chopmymosary BH3HAYCHHA npagosg;
OXOpOHH TAKOTO NPMPOAHOTNO pECypCy, ﬂK,pocn”HH".ﬁ CBIT 3 ypaxyharinaw
QUNIOTO 3aK0HOAaBCTBA YKpaiHU Ta NOMNIAAIS HAYKOBLIB HA NOHATTA NpaBosoj
OXOPOHH HABKOJIMLWIHBLOIO NPUPOAHOTO CEPEAOBHILIA.

[1paBoBy OXOpPOHY POCAMHHOIO CBITY MOXHA PO3TNANATH Y BY3bKOMYy j
WMPOKOMY PO3yMiHHI. Y nepuoMy BUNAAKy - UC 3a60poua 41 OOMexennHs
BUKOPHCTAKHS POCTMHHOIO CBITY Ha OKPEMHX TCPHTOPIAX, TOOTO BMAiNeHHs
MEBHMX TEPUTOPIft, NPUPOAHNX 06'€KTIB, KOMIUIEKCIB, AKI MIANATAIOTH 0COG MBI
OXOpOHi y 3B'83Ky 3 IX NMPHPOAOOXOPOHHHMH, HAYKOBHUMH, €CTCTHYHHUMH Ta
iHWHUMH LIHROCTAMH. Y APYTOMY - Li€ POLIEC, KM 3AIACHIOETBCA MOBCAKACHHO,
i nonsra€ y perynioBaHHi BIAHOCHH, NOB'A3aHHUX i3 pPaUiOHANbHUM
BMKOPHUCTAHHAM, BiATBOPEHHAM i OXOPOHOIO POCITHHHOIO CBITY. MU 3ynutumocs
Ha ApYroMy po3yMiHHI NpaBOBOT OXOPOHHU POCITHHHOTO CBITY.

SIko MmpoaHaji3yBaTH Mpalll HaAyKOBUIB I{OAO BU3HAYEHHA NpPaBOBOi
OXOPOHH HaBKOJMIBHLOTO FIPHPOAHOIO CEPEAOBHILA, TO MOXXHA BUALIATH TpU
OCHOBHHMX NIAXOAN KO AAHOIO MOHATTA.

Taxi Buparni pueni ax FO0.C.liemuryyenxo [1, ¢.21], B.JI.My#amau {2, ¢.150]
NiA NOHATTAM NPaBOBOi OXOPOHH HABKOJMIMHBOIO NPHUPOAHOIO CEPEACBHILA
pO3rIAKAOTH CYKYTHICTh NCBHUX 3aX0AIB, cnocobis abo 3acobiB, nepeabauenux
y 3akoHoaaBcTBl. 3okpema, 10.C.HIeMurydeHKko mia AaHUM NIOHATTAM PO3yMie
"CHUCTEMY AEpXaBHMUX 1 IrpOMAJCHKMX 3aXOAiB WIOAO YNpaBRiHHA
UIECNPAMOBAHOIO OPTaHi3aLI€lO LIBOTO CEPEAOBHLIA, 3Gepexe HHA TPUPOAHOTO
KOMILIEKCY i PalliOHAJILHOIO BHKOPHCTaHHA NPHPOAHHX PECYPCiB 3 METOIO
6e3nepepBHOro pO3BUTKY HAPORHOIO IOCIOZAPCTEAa KPAiHM i Ha Lill OCHOBI
MakCHMILHO NIOBHOTO 33 10BOJICHHS MATEPIAbHKUX I yXOBHUX NOTpe6 moautu"
[1, ¢.21]. Ananoriunof mymku npurpumytotscs €.1.Hemuposcuknii 3, ¢.35),
C.C.Koucrautiniai [4, ¢.37), ®.X.AnixaHor [5, c.12], IO.1. TiorekiH [6, c.114],
H.J1. Kazanues {7, ¢.16].

€.H.Konoruncsxa, ax NPpEeACTAaBHKUK iHLLIONO ITIAXO4Y AO PO3yMiHRA MPasoBoOl
OXOPO{*H HAaBKOJUUIHBLOTO NPHMPOAHOIO CEPEeAOBMILE, Mk AAHHUM MOHATTAM
PO3yMI€ CyKYMHICTE IOPUAMYHNX HOPM, AKi NPUAHATI a60 CAHKLIOHOBAHI
ACPXaBOIO N0 BUKOHAHHA i CnpsMoOBaHi Ha OXOPOHYy npupoau [8, c.6].
B.B-Hﬂpoa TaKkOX NiJ RaHMM NOHATTAM Ma€ Ha yBa3i CyKyNHiCTb NPABOBHX
HOPM | BUHMKAIOYUX HA OCHOBI iX 3aCTOCYBaHHS NPaBOBIAHOCHH, CIIPAMOBAKHX
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ya 3AiACHCHNA 3aX0A1B 3 OXOPOIIN | JAXUCTY JIICIB Bif 3HNUWIEHHS, 3a0pyiHe g,
sMeHWEHNS X TTPOlYKTUBHUX BIACTHBOCTCH, PALIOHANLHOIO BUKOPUCTAKHS,
AiATBOPEHHA JIICIB, MIARKINCHHA TX CEPCAOBUIIEIAXUCHUX § KITIMATHUHO
pe,ymo;o-mx BJIACTHROCTCH LA 3a10BONCHIIA CKOAOTIINX, EKOHOMIUHKX,
KyABTYPHO-03IROPOBIIUX nOTPeO HapoanoIo rocrioaapcrna i TPOMajIAH,
326C3NCHCINA AKOCTE HABKOJIMWHBOIO Cepenosuia {9, €.372). Noai6i
rRC[LIRCHNR IHAXOAUMO Y Npattix A.A . Pabosa [ 10, ¢.9) ra noascLxoso HAY KOBI(A
B bxeuncuroro (11, ¢.11],

{nie POIYMIHHA NPaBoBOI OXOpOH# HABKONHILKHLOIO NMPUPOAHOSFO
CCPCAOBMILA o06rpyHrosyeThcs H T.Ocunosum, axnii 3a3Havae, o "nparosa
OXOpOH3 HABKOHUHBLOID CEPEIOBULUA - L€ BCTAHOBICHUHA JEPKABOK 06'eM
npas i 000B'A3KIB CyO'€KTiB NMpaBa B iX CTaBiEHHI 10 HABKOAMULHLOTO NPUPOAHOTO
CCpEeAOBHLLA, LIC NPABMUNA NOBEAIHKH, 000B'AIKOBI 418 BCIX WICHIB CYCIILCTBA,
BUKOHAHHA IX BUKJIIONAE NOPYIIEHHA €KONOriYHOI pisHOBaruM B npoueci
NPUPOAOKOPUCTYBAHHA | TUM CAMHUM HE NPUIBOAUTE A0 HETATUBHIX HACAIAKIB
AR HOPMAJILHOTO DO3IBUTKY Ta ICHYBAHHA CNiAIKYBAHHA 3 HABKOMHLIHIM
cepenosuuem... " [12, ¢.50).

OTxe, TPH NIAXOAU A0 BUIHAYEHHA NpPaBoOBOI OXOPOHU HABKOAUWIHLOIO
IPUPOAHOTO CCPCAOBHINA 3BOAATHLCA 10: MO-NEPILE, CYKYNHOCTI NEBHUX 3AX0AIB,
cnocobis abo 3acobis, nepeabauekux y 3aKOHOAABCTBI; NO-APYyre, CYKYNHOCTI
NpaBOBHUX HOPM, YCTAHOBICHUX JiepXaBoro 06'eMis npas i 060s'13Kki8 Ta npasua
MOBCAIHKH; MO-TPETE, CYKYNMHOCTI MPABOBUX HOPM i NpPaBOBIAHOCHH, W10
BMHHMKRIOTD 11 Hac 1X peanisauii.

IIpoananizysaBiu JaHi BU3HaYEHHA IPaBOBOT OXOPOHM, CNijL Bi AMITHTH, 110
HE 30BCiM BIpHO NpPABOBY OXOPOHY OTOTOXHIOBATH i3 CYKYMHICTIO NeBHMX
3ax0ais, cnocobis i 3acobis, AKi BUIHAYCH] y 3aKOHONABCTRI, Axuit xapakTep
BOHK 6 HE MaJIH, Y 3B'A3KY 3 THM, LIIO 33KOHOAABCTEO B NEPLUIY YEPFY BCTAHORTIOE
Mpasuia MOBEAIHKH, PEryNioe AiANbHICTh, @ HE 3aKpiLioe 3axoau, 3acobu i
€nocobm, Axi B GLILWIOCTI HOCATL pa3oBuii xapakrep. Fosopasu npo Te, wo
NMpasoBy OXOPOHY YTBOPIOE NIHLIE CYKYNHICTL NPAaBOBUX HOPM, ABTOPM
KEIOCTaTHLO BPAXOBYIOTH 1T OCOGAMBICTD, OCKUIBKH HEAOULABLHO 1i POIMNAIITH
T2K By35K0, afKE CaMi MPaBOBi HOPMH € JIKLIE CUPOBUHHOIO 623010 MPaBOsOl
OX0ponu, aka He Moxe QyHKUIOHYBaTH 6€3 cyl'extis. Tomy, Buouaroum y
pasosy oxopouy o6'eM npas i 0608'A3KiB Cy6'eKTIB Ta NpaBuna NOBERIHKH,
A8TOPH GilLW TOYHO BMINA4AIOTH AaHE NMOHATTA. [IpoTe, Ha Haury AyMKy, €
HaAOLILIY AOCTOBIPHMM | JaCAYIOBYE YBAH TBCPAKEHMA, WO NiA NPABOBOWO
OXOPOHOIO CAifL POTYMITH CyKyIHHICTh NPABOBHX HOPM | NPaBOBIAHOCHH, KKi
BHHUKAIOTH HA MiACTaBI 1X 3aCTOCYBAHHA,

[Ipn BU3IMauenni npasoBoi OXOPOHM POCAMHHOrO CBITY AONINBHO
fIPOananizyBaTH CNisBi AHOLIEHHA OXOPOHHM POCTHHHOTO CBITY i PALIOHATBHOTO
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BMKOPUCTaHHA HOro pecypcis. Y HiTCPaT?’PF HE ICHYE €AMHOT aymyy Woze
B3acMOAl AaHMX MOHATH. JleAKl HayKOBIU BIACTOIOIOTE AYMKY, 110 0x0poy,
MPUPOAHN € CJICMEHTOM, acnekToM OinblU WHPLIOro ﬁ ob'eMHoro MOHATYy _
paioHaJbHOIO NpUPOAOKOPHCTYBAHHA [13, ¢.23), i koH noBHoI Mipoo
3 AiHCHIOBATHMETHCA PaUioHaNbHE BUKOPHCTAHHA NPHPOAHUX pecypcig Ha
cripaBai HayKoBIH ocHOBI, npobnemy OXOpOHH NPUPOAH Oyae 3us10 (2, c.24].

JleaKi BYEHi BBAXKAIOTH, LIO OXOPOHA NPHPOAK PO3MIANAETLCS AK OXOpoyg
CMPUATIIMBMX NPHPOAHUX YMOB XHTTA moaeH, HABKONHIIHLOIO NPUPOAHOT,
CepeaoBHUIA, BIJTIOUAIOYH ] pauioHanbHe BUKOPUCTAHHS NPUPOAHHUX pecypeig
(14, c.9]. "PauioHanbHe BAKOPHCTAHHA - BaroMHH €IEMEHT OXOPOHH Npupoay",
- teepauts P.K.I'yces [15, ¢.6]. Ha nymxy % B.B.Ilerposa, oxopoHa npupoay i
paLioHaNbHE BUKOPHCTaHHA il pecypciB - Le He PIBHO3HAYHI Kareropii i ix
CIIIBBIAHOWICHHA HE BKJIANAETLCA B MOHATTA LULIOTO 1 YACTHHH, 3arajibHOro #
OKpEeMOro, a BioOpaxaloTh BOHM AB1 GOPMH B3aEMOAIl JIOAVHH i npUpoay -
NpUPOAOKOPUCTYBAHHA i OXOpOHY npupoau [16, ¢.59].

IlpoTe BCi aBTOPH BiAMiYalOTb TICHHN B33€MO3B'A30K OXOPOHH NMPUPOAH i
pauioHaNbHOTO NPUPOAOKOPUCTYBAHHA, FOBOPAYH, WO Ui NOHATTA € JBOMa
Goxamu oaHiel menani [1, ¢.22], aoma 6oxamu oaHoOro ABMLIA {2, ¢.24). Crig
MOrOAUTHCH 3 JyMKoI0 A.C.CpbOHOBa Npo Te, IO "HE PO3pUBaTH MEXaHIYHO
KOPUCTYBAHHA BIJ{ OXOPOHH, HE NMPOTHUCTABIATH iX OJHE OAHOMY, a
BUKOPUCTOBYBATH MPHPOAHI pecypcH, o0epiralodu ix, - Taka BUMOTra CYYaCHOCTI
Ao npupoau” {17, c.84).

OTxe, MiXX OXOPOHOIO POCMHHOIO CBITY 1 pallioHaIbHUM BHKOPHUCTAHHAM
#oro pecypcis icHye mianekTHunui 38'430K. JlaHi BUAK TiANBHOCTI HEPO3PUBHO
NOB'A3aHi OAHE 3 OOAHHM i TICHO B3a€EMOALIOTHL Midk C06010. OXOpPOHA POCIHHHOIO
CBiTY 3aJIeXKHUTh, Y NEpILY Yepry, Bi €PekTUBHOCTI # OOrpyYHTOBAHOCTI
BUKOPHMCTaHHA Horo pecypciB. OcobaHBOCTI BUKOPHCTaHHS POCIUHHOTO CBITY
BH3HAYa10Th XapakTep ¥oro npaBoBoi 0XOpoHH. CyKynHICTh npas i 00OB'a3KiB
KOpHCTYBa4iB BigoOpakaloThb CTaH OXOpPOHM (NPaBOBOI OXOPOHM) JIICiB.
Buxopuctanns pecypciB pOCIHHHOIO CBiTy 060B'A3K0BO Mae 6azyBarucd Ha
HayKOBO OOIPYHTOBAHOMY MiAXOAI 1 6yTH patioHamsHUM. BuxopucTosyioun faHi
NPUPOAHi peCypPCH, KOPUCTYBa4i IMOBHHHI He JILUE 33/I0BOJIBHATH CBOI CIIOXKHBY1
norpeby, ane i nikaysaTucs Opo COPHATIMBUNA CTaH POCAMHHOIO CBITY,
GepexnuBo BIAHOCHTHCA A0 HLOrO, TO6TO BOHM HaAiJeHi 060B'I3IKOM
GepexnHBOro CTaBleHHs 10 UMX PeECYPCiB.

[TpaBoBa % OXOpOHa POCIHHHOIO CBITY, Y CBOIO Yepry, BU3HAYa€ NPaBuIa
PauioHaNbHOTO BHKOPUCTAaHHA HOro pecypciB, 3abesnedye iX AOTPHUMaHHA
WAAXOM YCTaHOBJIEHHA Mipu BianosinansHocTi. OCh YOMY He CAil
OTOTOXHIOBATU i MPOTHCTABAATH NPAaBOBY OXOPOHY POCAMHHOrO CBITYy i
PalloOHANbHE BUKOPUCTAHHA HOro pecypcis.
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JlocHT aKTyaJIbHUM NUTAHHAM NPU BU3HAYECHHI NPpaBoBoi OXOpPOHH € aHai3
53 eMO3B'A3KY ABHOTO non:nrm 3 npa.BoguM 3axucToM. Ha nymxy I1 .Cratiinosna,
(IOHATTA "'3aXHUCT MPpUPOAX ™ IIMPLUE HDK "OXOpOita npupoau”. Oxopona npupoau
cTBOpIOE BPAXEHHA YTPUMANIA NPUPONNKX pecypcis y aamnomy
(cHOTORHIWHBOMY aGo HopMan bHOM y) crani, 10610 He gonyckaouu NOFipILEHHS,
a 3aXMCT BIJIIOUAE B cebe PallioHaIbHE BUKOPUCTAHHSA, BIATBOPEHHS i
[ONINUWERHA TTPUPOAHHX pecychB (18, c.22]. B.B.lleTpos PO3PI3HAE 3aXHCT y
LIMPOROMY i By3bxqmy 3Hal{veumz "3aXMCT HABKONMLIHBOIO CepeioBMLIA - B
WHPOKOMY 3HAYEHHI TC, IO ¥ OXOPOHA PUPOH; ¥ BY3bKOMY 3HaueHHi - 0aHa 3
$opM NMPUPOAOOXOPOHHOT AISILHOCTI, KA CAPAMOBAHA Ha O3M0OPOBNECHHA
OTO4YIOHOFO JIOANHY XHBOrO CepeioBunina, 3a6€3Me4EeHHS CaHiTapHo-
riri€HIYHOrO PEXHUMY HACCICHUX MYHKTIB, CTBOPEHHS ONTHMAJILHUAX YMOB
XUTTA, TIpaLli i BIAMOYMHKY HacesneHHa" [9, ¢.368].

Ha Haw nornsf, NOHATTA "3aXUCT" ByXue HK NOHATTA "oxopoHa". [Tpasosuis
3aXMCT BUHHUKAE NMPH HAABHOCTI CNIPHYMHEHOI WKoAM. BianosixaHo npaeosa
OXOpOHA POCIMHHOYO CBITY BIUTIOYAE Oro nparosuit 3axucT. [pasosuii 3axuct
POCNUHHOIO CBiTY € cneuudiuHolo cdheporo AiSTLHOCTI NPaBOOXOPOHHMX
opraHis, TO0OTO MOBA PO NIPABOBMIA 3aXUCT 11€ PH HAABHOCTI MIPABOMOPY IEHHA
B rany3i OXOpOHY Ta BUKOPUCTAHHA POCAUHHOrO CBiTY, iK€ CMNOHYKa€
MPaBOOXOPOHHI OPraHM JO BXMTTA BiANOBIAHMX MPaBOBMX 3axoais. "3axuct”
asng€ CO0OK0 BCHOTO JIMIUE OXHY 3i CTOPiH IOPHAMYHOT OXOPOHH, HOCHTD
XapakTep akTMBHOI IPOTHAi CTOpoHHBOMY BruiuBy {19, c.13]. ToMy nparosuii
3aXHUCT TICHO MEPEIVTITAETHCA 3 IOPHAMYHOIO BigNOBiganbHicTIO. V TOR wac
nNpaBoBa OXOpOHAa pPOCIUMHHOIO CBIiTY He O0O0OB'S3KOBO NOBMHHA
CYNMpPOBOMKYBATHCA BUMHCHHAM NPABONODPYLIEHHN, BOHA MOB'A3aHa B Ginbii
Mipi 3 paliOHaILHUM BMKOPUCTAHHAM POCIMHHOIO CBITY.

BpaxoByrouu Buuieckas’aHe, NpaBoBa OXOPOHA POCIMHHOIO CBITY - LiE
CYKYNHICTh MPAaBOBUX HOPM i MPaBOBIZHOCHH, sKa NOB'A3aHa 3 pauioHaNbHHAM
BUKOPUCTAHHSM, BIATBOPEHHAM, NMiABULIEHHAM NPOXYKTHBHOCTI Ta 3aXHCTOM
YCix BUAIB POC/IMH, A TAKOX IPHUGIB i YTBOPEHUX HUMH YIPyNOBaHb HA NEBHiM
TEPUTODIi 3 METOI0 30epekEHHA i MiIABHIIEHHSA €KOJOTIYHUX, €CTETHYHMUX,
BUXOBHHX, €KOHOMIYHHMX Ta IHIUMX TX BNACTUBOCTEH.
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Olexandr Basay
THE NOTION OF FLORA LEGAL PROTECTION
In this article an author exposes the decision of legal protection of such natural resource as
flora taking into account the current legislation of Ukraine and views of research workers on the

concept of legal protection of natural environment. As the decision of flora legal protection is
necessary enough and actual.

B.O./>xcyzan
©OPMHU BIIACHOCTI HA BOAU (BOJAHI OB'€KTH) B YKPAIHI

YK 341.225

TNpaso eracuocri Tpaauuilino noxinsersca 3a popmamu. Bracnicts B
Yipaini icHye B pishux gopmax, npuuomy nepeabaueHa MOXUTHBICTb CTBOPEHHA
PIBHUX YMOB 1115l PO3BUTKY BCiX POpM BracHoCTi. @OpMM BIACHOCTI B YipaiHi
3AKPUUICHI KOHCTHUTYLIAHMM, UMBINILHUM Ta €KONOFiHHMM 3aKOHOAABCTBOM.

3riAHO 3 LUM NMPUHUKIOM KoHcrutyuieo Ykpainu nepenbaueHo: npHBaTHY,
ACPKABHY Ta KOMYHaNnbHY BRacHiCTbL. Pa3zom i3 TuM pisHOBHUIaM# Npapa
BIaCHOCTI OCHOBHMM 3aKOHOM NPOTrOAOLIEHO TAKOXK: MPABO BAACHOCTI
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yKPATHCHKOTO HapOXy (cT.13), npaso nepmz{suoi‘ BracHocT: (c1.14), npaso
npuBaTHO'f BnacHOCTI (CcT.41 ): Npaso ana.cnocn Am*orfounoi' PecnyGaiku Kpum
(ct.138), MpaBo xomyfia.n:.noz anacngcrt AK BNIACHOCTI TEPUTOPIANBHUX POMag
(c.,-.142)_ 3axoH YxpaiHu "1po BracHIcTs” Takox DPONONOWIYE PIZHOMARITHICTD
ichyloux B YKpaTHl GOpM BNACHOCTI, NpOTe NPAMO BU3IHAvae nuue TpH:
npuBaTHY, KONCKTHBHY Ta nepxasHy (CT.2). LluBinstium xoaexcom Yxpaiun
nepea6a4EHO: MPABO BNACHOCTI YKPATHCLKOTO HapoRy (CT.324), npaso NMpUBaTHOT
anacHOCTI (€T.325). npaBo aepxasHoO! BRaCHOCTI (CT.326), NPaBoO KOMYHANLHOT
anacHocTi (c1.327).

lpore ¢opmu Npasa BNACHOCTI Ha NPUPOAHI PeCYPCH MaIOTh AesKi
ocobnusocti. Ha aymxy B.I. Auapenuesa, popmu npasa mnacuocti Ha
APUPOAHT PECYPCH - UC IODHANYNO BHIHAYEH] HANDPAMM CYG'€KTHO-06'€KTHOT
NPHHANEKHOCTI DPHPOAHMX PEeCcyYpciB Ta iX opradizanifiHo-npaBsoBoOro
3a6e3neueHna [1, ¢.56]. [paero wnacHocTi Ha npupoaHi pecypcu B YkpaiHi
BH3HAYCHO YHHHHM 3aXOHONABCTBOM YKpaiHM. 3rigHO 3 MOMOXKEHHAM CT.13
KoxcTHTYuil Yxpaihu, ¢1.325 llusiasnoro xoaekcy YkpaiHu, cT.! 3akoHy
Ykpaiuu "I1po anacHicTs", cT.4 3arxoHy Yrpainu "I1po 0XOPOHY HaBKOTKIUHBLOTO
MPHPOAHOND CCPEAOBHILAT TA NATOKEHHAMMK BIANOBIAHMX KOAEKCIB T 3aKOHIB,
CTOCOBHO KDXHOMD MPHPOAKOID PCCYPCy BRA3AHO, WO NPABO BIACHOCTI Ha HUX,
Y TOMY 4HC¥i 1| HA BOAM (BOAHI OG'EKTH), HANCKHTS YKpaTHCLKOMY Hapoay.

[TuTaHHa Gopm Npasa ANACHOCTI HA NPUPOAHI PECYPCH AOCAiAXYBANH TAKI
nayxosui. B.K.[Tonos, M.B.Ulyavra, C.B.PaimecTacs, A M. lleBuenxo,
M.B Beneuska Ta iHugi. OxpeMHMK NpoGaeMaMu BUBYCHHA BiIHOCHH RIACHOCTI
Ha BoAH (BoaHi 06'cxTH) 3aftmManuca: A M.Ulymuno, B.l.Anape#ues,
B.B.Hocix, B.B.llluno, O.C.ba6'ax, M.l Manuwxo, I1.J1.bunienyyk. Mpote
ocobanBocTi Popm nNpasa anacHOCTI Ha Boan (BOAHI ob'exTH), a TakoXx Henki
HEY3INOKCHHA T8 MPOraMHK B AIOYOMY 3aKOHOAABCTBI 3 LILOTO MWTAHHA,
BMMAarajoTh ACTAILHILIOND AOCAIKCHHA.

Boan (Boani 06’exTH) Ha TepHTOpil YKpalHH € HALIOHANLHIUM HAaGaHHAM
HapoAy YKpaiHM, OAHIEIO 3 NPUPOIHUX OCHOB HOTO EKOHOMI4HOIO PO3BUTKY i
couiansHoro a06po6yTy. Bianosiano x0 4.1 ¢T.6 Boanoro xoaexcy Yipainu
BOAM (BOAMI 06'CKTH) € BHKTIOHHOO RIACHICTIO Hapoay YKpaiHM i HaAAIOTHCS
TUIBKH Y KODHCTYBaHHA. Pa3oM i3 THM, aHANI3 HABITE LILOTO MONIOMEHHS BUIUTUKAE
CynepeanocTi. Ha Haury xyMKy, Npapo B1aCHOCTI Ha BOAH YKPAiHCBKOTO HapoRy
O3Ha4ae, WO BiH Ma€ NPABO He JIULIE HA KOPUCTYBAHHA, aJie ¥ HA BONOJIHHA Ta
PO3NOps pKreHHs BoaaMn (BoaHMMHM 05 exTamu). [1paBo BIACHOCTI YKpaiHCHKOMO
HapoLy 3a CBOEIO MPHPONIOIO € NEPXABHOIO RIACHICTIO, CYG'EKTOM AKOT € nepxasa
VYkpaiua {14, c.441).

€, Boan (Boani 06'exTH) Ha TepUTOPIT Vkpaiuu MOXYTb nepeCysaru y
AepXaBHIA BracHoCTI. JlepxaBHa RIACHICTS BHUCTYNAE AK KaTEropis, iAeHTUYHA
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eHHI0, TOOTO BOHA O3Hayae HanexHjcr
(BOAHMX 06'cKTiB) Hapoay B 0cobi 06panrX HNM ACPXKABHHX i}.{.CTHTyTiB'

y csotwo uepry, B.K.[lonos .80131{3‘.la€ NpaBo ACPXABHOT BiacHocy y
CyKynHiCTb NpaBOBHX nopM, AKi 3aKPIlNIOIOTHL | OXOPOHMOTY Hanexyicy,
NPUPOAHUX pecypcis, y AaNnoMy BHIALKy BOLNUX, Hapoay Ykpainy g Ocof;
o6panoro HUM NPEACTABHALLKOTO Opraiy ACpXasiiol aanu, a Takox
BCTEHOBMIOOTh MOPAROK npuaGaHHA, BUKOPUCTAHHSA Ta BLAMYKCHH NEPKanpo;

3araibHOHAPOAHOMY MPHBJIACH -

snacocTi [3, ¢.62]. . .
3riano34.2 cT.6 Bogtoro koaexCy Ykpailu Hapoa Ykpaitnu 3nilicHioc Npago

anacHocTi Ha Boau (BoaHi 06'exTn) yepe3s BepxosHy Pany Ykpainu, Bepxopuy
Paay AstoHomuoi PecnyGaiku Kpum i MicueBi paan. 3 UBOTO NONOKeHuy
BMXOAMTDH, IO MPaBO BJACHOCTI YKPAIHCKOTO HapOAy, AK NPABO Aepkasoj
RIaCHOCTI, 3aiMicHioc BepxoBHa Paga Ykpaiuu.

Bepxosna Paaga Ykpainu 34iHCHIOE NpaBo BNIACHOCTI BOAHMM $oHaom
Yipainu B nisomy, T06T0 BCimMa BoaaMu (BOAHMMM OO'€EKTaMMH) Ha Teputopii
Vixpainu (4.1 ¢1.3 Boanoro kogekcy YkpaiHH), a TAKOX BOAHMMH O&'€kTamu
3arajibHOAEP)KaBHOIO 3HavYeHHA, nmepenideHMu 4.1 ¢1.5 Boanoro KOREKCY
Yxpaiuu.

Kpim Toro, KoHcTutyuicio YkpaiHH pO3pi3HAETHCA NPaBO BIAACHOCTI

AstoHoMHO1 PecryGnixu Kpum. [Tpote, Ha nyMKy €.0.XapHTOHOBA, BAACHICTH
ABToHOMHOT PecnybGniku KpuM He MOXXHA BBaXKaTH AcpxXasHow. Boauouac
MalHo, AKe HaIeXXUTh ABTOHOMHI it PecryOaiui KpuM, He MOXXHa BBXKATH TakuM,
wo nepelyBae y KOMYHa/IbHil BIACHOCTI, OCKIbKH 3a3HaveHa pecny6aika e €
TepUTOpianbHOIO rpomMagoro [12, ¢.283].
- HanHauty nymky, Bepxosta Paaa AsronomHoi Pecrry6aiku KpimM, Ha npasax
obnacHoi paau, Micuesi paau, 3 TaKOX BiANOBIAHI OPraHH AEPXKaBHOI
BMKOHABYOI R PEATi30BYIOTD IIPaBO KOMYHa/bHOT BAACHOCTI H2 BOAM (BOAHI
ob'extn) B YikpaiHi.

Lusinbuub xonexc YkpalHH po3risnac KOMyHanbHy BJAACHICTb HE SK
PI3HOBHA A€PXaBHOT, & K caMoCTiliHy ¢opMy BnacHocTi (c1.327). [Tpaso
KOMYHaJIbHOI BJIACHOCTi - i€ NMPaBO TEPHTOPiaNbHOT rPOManHd BONOAITH,
KOPpHCTYBATHUCA, PO3NOPAKATHCA MAHHOM, IO HAJIEXKHTD iH, AKE 301 ACHIOCTHCA
6;3noc§pcnuw abo yepe3 opraHs MicLEBOro camoBpaaysanta (12, ¢.288).
”B;]nnom_nuo A0 CT.cT. 142, 143 Konctutyuii Yipainn i cT.60 3anowy Ykpainn

PO Micucae caMoBpALYBaHHA B YKpaiHi” 3aKpifUIEHO NONOXEHHA NPO T, WO
fipaso KOMYHaNnbHOI BJACHOCTI HANEKHMTbL caMOCTiiinHM Cy6'exTam -
TCpUTODP1abiiuM rpomagam. OTxe, B 0COGi TCPUTOPIANLHOI FPOMAAH B AAHOMY
Prnanxy BUCTynaiomh Bepxosna Paja Anronomnoi PecnyGaiku Kpum, Micuesi
PaK Ta BIANOBIAMI Opranu aepxaBHOT BUKOHABYOT BAAAN.
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Cy6'eKTH Npasa KOMYHaNbHOT BAACHOCTE 3AIACHIOIOTE BONOAIHHA,
KOpHCTYBAHHA Ta PO3NOPADKCHHA BOAHUMU 00'€KTAMK MICLIEBOrO 3HAYEHHA,
gU3HaYeHUMHU 4.2 c1.5 Boaxoro xogexcy Ykpainu.

[TesHi MPOOJIEMH IIOAOC BU3HAYCHHA GOPM RIACHOCTI iCHYIOTH i3 NPHBORY
BONHO-3EMEABHIX NPABOBITHOCHH, AKi BUHUKAIOTH Ha 3EMAAX BOAHOTO GOHIY
Vkpaiku.

3rigHo 3 .1 ¢T.58 3eMenbHOro Kosekcy Yxpainu Ta c1.4 BoaHoro KOJIEKCY
YkpaiHu 0 3eMeNb BOAHOIO doHay MOXCY T HanekaTH 3eMi, 3aliHATI MOPAMH,
piykaMH, 03€PaMH, BOROCXOBHILAMH, IHW MK BoaoiMaMy, 60J0TaMH, a TAKOK
OCTPOBAMH; NPHOEPESKHUMHU 3AXUCHUMM CMYraMH B3JOBX MOpPiB, PiYOK Ta
HABKOJIO BOIOM; TAPOTEXHIYHUMHY, iHIIMMHU BOAOTOCTIOAAPCHKUMH CTIOPYAAMH,
Ta 3¢MEJIbHI AUIAHKH, Ha AKUX YCTAHOBJIEHHN peXkuM 30H i CMYT 3 0COBAUBUM
pEXMMOM BHKOPHCTAaHHA H oXopoHu. Kpim Toro, 4.1 c1.59 3emensHOro xogekcy
YxpailHH BCTAHOBJICHO, LIO 3eMJli BOAHOTO poHAY YKpaiHu MOXYTh nepefyBarTu
y Aep)kaBHi¥, KOMyHanbHili Ta npusartHilt snacHocTi. OTXe, B OKpeMuxX
BHIAAKaX, BOAHI 06'€KTH MOXyTb nepeGypaTy 1ue # y NMpuUBaTHIN BIACHOCTI.

VY 4.2 ¢T.59 3eMenbHOT0 KoAZKCY YKpainu BU3HAYECHI YMOBH fTpaBa MPUBATHOT
BIACHOCTI Ha BOAHI 00'exTH. Takum YHMHOM, y NpUBATHIH BIACHOCTI MOXYTh
nepebyBaTy 3aMKHEHI MPUPOAHI BOAOWMM 3araibHOO nuioweo 20 3 ra. Jlo Toro
X, 4.2 cT.59 3emenpHoro koaekcy Ykpaiuu 3aKpiluTioe Mpaso, ke HALACTLCA

JQWIe BIACHUKY 3€MEbHOI ALISHKM, CTBOPIOBATH Ha CBOIX ALNAHKAX BOIHi
o6'exTH, 1110 BUKOPHCTOBYIOTBCA A/1% pOOroCcnoAaapCchKuX LieH, mpoTHepo3iiiki
Ta iHwi wTy4ni Bogoimu {10, ¢.163]. Iepenayy BoaHUX 00'eKTiB Y npUBATHY
RJIACHICTE MOXYTb ITPOBAAUTH OPraHU BHKOHaBYO1 Bnaau abo opraiu MicLieBoro
CaMOBPAAYBaHHA. BinokpemacHi BoaHi 06'ekTH (3aMKHYTI BOZOVMH) MOXYTH
3HAXOAMTUCA Yy NMPUBATHIN BIACHOCTI 32 YMOBM, L0 BOHM € HEBEIMKUMH 32
IUIOLIEIO i HENPOTIYHUMHU BOAOHMAMY, AKI HE MAIOTh MMAPARIIYHOIO 3B'A3KY 3
iHIIMMHU BOZHUMM 06'€KTAMH, 1| MAKCUMaNLHI PO3MIPH AKHX HE IEPEBUINYIOTH 3
ra. ToMy 3po3yMino, mo BoaHi 00'€xTH, AKi 3HAXOAATBCA HA 3eMARX AAHOT
Kareropii, MOXKYTb 3HAaXOAUTHUCA Y KOMYHaNbHiA, AcpXaBHill Ta npusaTHii
BjacHocTi. Bka3zadi opranu npuiiMaloTs pilICHHA NPO MOXJIUBICTE nepemadi
BOAHUX 00'€KTiB Y NMpUBaTHY BIacHICTh. [IpoTe 3akoOHOAABEUD 3AKPINHMB AMNILE
npaBo TakMX opraHis, a He ix 060130k [8, ¢.151].

Cy6'exramu npaBa BracHOCTI Ha 3eMii BogHOro $OHAY, a OTXKe i Ha
BULIEBKA3aHI BOAHI O0'€KTH, € MPEICTABHUUbLKI OpraHyd ACPXaBHOI Bhajy,
TEPUTODiaNBHI rPOMaaH, a TAKOXK IOPUAWYHI i PiznuHi 0cOOH.

Boanum konekcom Vkpainu B3arani He 3aKkpinyieHo Npaso NPMBATHON
B.flacuocri Ha BOAHI 00'€KTH, OCKLIBKH 3aKOHOAABELH i3 TOMKU 30Dy JIOriKH,
BIAHOCHHK BJIACHOCT] Ha 3€MJTIO, B TOMY YHCITi Ha 3eMJli BOAHOTO (POHY, 3aKPINUR
#oro Hopmamu 3€MEJIbHOTO, 8 HE BORHOIO 3aKOHOJABCTBA, TOMY IO HOPMH
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excy Yipainn 3 11LbOTO MHUTAHHA € crleuianummn B

HOro KOA Hb 3EMENLHOID 33 KOHONARCTHA. Dpore, va Hamy nym Moy,
sarafbpv n0n07:<§cﬁ 11apiTh Ha OKPCMI BOJOAMHU, TTOBUIHO GyTy "QDC;(:‘,
y;pa'ﬂm. OCKINILKH TAKC NMpaBo ic.nyc, QT‘OMY "Dorl
LWIASXOM BHECEHHS BIAMOBIANOrO oy,

Boa

npu gaTHO! BNac!
BoanHM KOJIEKCOM
32KONOAABCTBI CNiA 3aNOBHHTH
20 cT.6 BoAHOTO KOASKEY YKpaiH. i, B JaHOMY BUN

CyG'cxramu n1paBa NpyBaTHOI BJACHOCTI, B JAHOMY ; aJIKY Npapa DMty
RNACHOCTI Ha BOAHI 00'€KTH, MOXYTH 6y Ty $13u4H1 0CO6U (rpoma sy Vipaiy,
inolemHi rpoManaHu i ocobn 663“ rpoOMafsaHCTBA) Ta 1opuaKnYHi 0006;;
(nenepxcasno‘l' Ta HEKOMYHaJIbHOI dopMH BNACHOCTI, HE€3anexyo Big
oprauiaauiﬁuo-npaaoaoi' $opMH). .

[poananilyBaBLIX BUKIAAEHE, MOXHA 3pO6UTH TaKI BUCHOBKu:

. 3akoHOAABCTBO YKpaiHH 3aKpiIUIKOE TPHU OCHOBHI popmu BllacHoCTy:
fiepXaBHy, KOMyHaNbHY Ta PUBATHY. .

2. [lpaso BUKIOYHOI BNACHOCTI Ha MIPUPOIHI PECYPCH, B TOMY unchi uy
Boau (BOAHI 06'€XTH), HANIEKHUTHL YKPATHCLKOMY HapOLIY.

3. B VYxpaiui Boau (BoaHi 06'ekTn) MOXYTh NepebyBaTH y aepkasnis,
KOMYHANBHIH, 2 B OKPEMHX BHITaJKaX Y NPHBATHIH BNaCHOCTI.

4. Tlpasosuii pexum GopM BAACHOCTI Ha BOAU (BOAHI 06'ekTn)
3aKpinIeHHi KOHCTUTYIIHUM, LMBIIBHUM Ta €KOJIOTIYHHM 3aKOHOJABCTBOM,

5. Cr.6 Boaxoro koaekcy YKpaiHH, KOO 3aKpiILTIOETHCSH BIACHICTD Ha
BoziM (BOAHI 06'EKTH), MICTHTH NPOra/IMHK 1 HEY3NOIDKEHHA, AKi CMiJ yperymosaru
ULTAXOM BHECEHHS BIAMOBIAHMX NONOBHEHL IO HeEl.

6. BperymosaHHs BiIHOCHH BJIACHOCTI Ha BOAH (BOAHI 06'€KTH) oaHicio
CTaTTel0 BOAHONO KOJEKCY € AIBHO HEAOCTATHIM.
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V.O Dzhugan
FORMS OF PROPERTY ON WATER UNITS IN UKRAINE

Forms of property on waters in Ukraine are vested by the constitutional, civil and water use
legisiation of Ukraine. In this respect, however, there's a number of gaps in law. The author makes
a conclusion that there is a state, communal and private property on waters 1n Ukraine. That 1s

why he suggest his own ways of solving disputable issues conceming the forms of property on
watcrs in Ukraine by correcting legal deficiencics.

HM. [;i6ia

NNPABOBA OXOPOHA BOJAHHNX OB'€KTIB, BIJIHECEHUX Ji (4
KATEIOPII NIKYBAJILHUX

YK 341.225

[TpupoaooxopoHHa nojtiTuka Syab-akoi Aepasu, B TOMy MHCA Ykpainu,
Mac AK BHYTPilHif, TaK i 30BHIUHBONCPKABHUA XaPAKTED, OCKLIbKH OXOpOHa
NPUPOAH € MUTAHHAM IUIRHETAPHOTO 3HAYEHHA, AKE IOCTPO CTOITH nepen
NIONCTBOM,

[IpHpOAOOXOPOHHA AILTBHICTL B YKpaiHi CLOTOAHI MiaHeCeHa N0 panry
AEPXABHOY NOMNTUKH MDKHAPOAHOIO 3Ha4YeKHA. BOHa Ma€ He aexnaparnsHuil,
a UL1ECPAMOBAHHHA €KO0ro-npaBoBiit xapaxTep. VY Tocranosi Bepxoskoi
Pain Yxpainu Bin 5 Gepesns 1998 p. "[1po OCHOBHI Hampamxu AepxasHOL
notituxu YkpaiHu y rany3i OXOPOHM AOBKLLIA, BUKOPHCTAHHA MPHPOIHUX
pecypcis Ta 3abe3neyeHna exonoriuHol Ge3nexu”™ 3azHaueHo, mo npobaema
€X00F IMHOMO CTaHY BOAHUX O0'€KTIB € aKTYaNbHOIO ANA BCiX BOAHMX Gacciinis
Yxpaiuu. NoninuexHHa exonoriYHOro CTaHy BOAHMX OG'€XTIB, BIAHECCHHX RO
KATEropil AikyBafbHMUX, € OAHUM i3 HANBAN/IMBILINX NMPIOPHTCTIS ACPXABKHON
NOITUKY Y ramy3i OXOPOHM Ta BiATBOPEHHR BoAHMX pecypein [1].

Y uinomy nig oxopoHoIO RiKyBAIBHHMX BOA POIYMIOTH CHCTEMY TEXHIMHNX,
Opranizauiftnux, npasoBux, CKOMOMIMHHX 38XOAIN, CNPAMOBAHMX HA
HEAOMYMICHHA, OOMEXEHHA t YCYHCHHA HACNIAKIS JA0PYAHCHHA, 3ACMINCHHX

BHCHAXCHHA BOAHMX OO'EKTIB i3 METOIO 3AJOBOMCHHA OMTHMANBHUX NOTPEO
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ejents | HAPOAHOTO TOCIOAAPCTA ANA CHOTOAHILIHLOTO | MGy,
oy in [2, ¢.14]. 3 ycix popm! METOAUB OXOPOHK BOAHNX 08'extig oo o
[OKOJ , ¢.14).

micue 3aAMac npasoBa OXOpOHa 50;1:, BKJIFOUAIOYM 1| NpaBoBy OX0pony 30;1:
06'exTiB, BIARECEHUX A0 xareropii -""‘)’Baf’b““x~ .
o attcHis NpaBOBOT OXOPOHY BOA 3'COBYETLCS HAa OCHOBI gocy
Takux yHeHux, ax B.3yes (3], M..Pyne:m(o [4], B. KaHuep [5.]". Qﬂnax
paBOBOT OXOPOHH BOTHIX 06'€xm:33 BI}IOHCCTHHX. RO KaTeropii nixysan
OKpeMOi kareropii BOAY IopuaAHYHINA mr.evpa?ypz HE gocnlnxcy?amcx_

Ha cborofgHiKiA J¢Hb Y IOPHRPI‘JI.HH JITEpaTyp! HEMAE YiTKorg NOHsATg
npaBOBOi OXOPOHM BOJ. CyuacHl JOCAIAHHKH Bncnoamom'rf, NpHHakivMHi gy,
ToukH 30py. Oai BYEHI T NPaBOBOIO 9xopo§om BOJ, poay?,mOTb 3aKpinge
8 3aKOHOJABCTBI CHCTEMY ACPHKABHHX i CYCMUIBHAX 3aXOAIB, CIPAMOBany 4y
3anobiraHHA 3a0pyAHEHHA, 3aCMiUYCHHA, BUMCPNaHHA BOX Ta OpraHisaigij
paLiOHANLHOTO BUKOPUCTAHHA BOAHMX pecypciB A1 38I0BOJIEHHA NOTpeG
HApOXHOIO rOCMOAApCTBa 1 3a0€3MeYeHHA MaTeplajbHUX, €KOMOrivmuy,
KyABTYpHO-030POBYHX iHTEPECIB HACEJCHHA, a TAaKOX Ha JIiKBiaauiwp
HeraTMBHMX ABMLY i MONINMEHHA CTaHy BOA.[6, ¢.258-259]

0.C.Kon6acos MOromxyouuch i3 JaHHMM BU3HAYEHHsIM, 3ayBaXxKye, 1o
CHCTEMA CNPAMOBAHA HE TIIbKMA HA HEAOIYLICHHA HEraTMBHUX HaCJiakis, a i
Ha JTikBizauito 3a6pyAHEHHSA, 3aCMIMEHH, BACHAKCHHA, Ha [TONINMWeHHA cTaHy
BOOHMX pecypciB. [Ipy LIbOMY BiH MOAUIAE CHCTEMY 3aXOIB Ha 4 rpynu:

- YCTaHOBJICHHA HayKOBO OOIPYHTOBaHMX NPABOBHX BHUMOI 3 OXOPOHM BOL;

- MPOBEACHHA rOCNOAAPCHKO-OpraHizauiinol po6oTH, B pe3yawTari sKoi
NpaBoBi BAMOTH OXOPOHM BOX AOGPOBLIBHO 260 MPUMYCOBO peastisyloTscs B
WUTTI;

- 3ﬁ,iﬁCHeHHﬂ ACPXKaBHONO Ta rpOMAACHKOIO KOHTPOIIO 32 BHKOHAHHAM BHMOT
OXOPOHHU BOJ;

- OPMTArHEHHA JI0 BIAMOBIAANBHOCTI Pi3MYHMX | IOPUANIHHX OCIO, BHHHHX
Y MOpylIeHHI 3aKOHOAABCTBA PO OXOPOHY BOX (7, €.257-258].

Ha gymky imunx astopis, npasosa OXOPOHA BOJ SIBIKE COGOI0 CYKYITHICTD
NpaBoBUX MeTOAIB i GOpM Ail Ha NOPYIIKMKIB, 3AINCHIOBAHA KOMITETEHTHUMH,
TNpaBOOXOPOHHUMH OpraHaMHM 3 METOIO 30EPEKEHHA, BiAHORIEHHS, MMOJIITIIEHAA
! PALIOHANILHOTO BUKOPUCTAHHS MPUPONHHMX 3aMACIB BOAK [8, c.86].

3oxpema, A.M.Illymuno Y CBOEMY AMcepTauiliHOMy AOCJ]iMKEHHI
NPOBOANTL OTOTOXHEHHA TAKMX NPaBOBUX IMOHATH, AK NpaBoBa OXOpOHA T2
NPaBoOBUiA 3aXUCT, BU3HAYAIOYH iX 51K PEaKLif0 y BUITIAAI FOPUIMHHMX CAHKLIHA
3a NOpyeHHs BOAHOrO 3aKoHOZaBCTBA [9, ¢.21].
3axucl;l~agi{g) h:::ﬂ:::::;" HayKOBIU, TepMiHu "npasoBa OXOpoHa" Ta rx'?anozl'drﬁ
BYXYE HiX NOHNTIS ";:i::m Bll'l’ OAHOro. ABTOp BKa3ye, 110 IMOHATTSA "3aXHCT

pona". IlpaBoBuii 3aXHCT BUHMKAE MPU HaABHOCT!
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cnP“qHHCHOI wkoaM, TOOTO MOBA NPO HLOro fijle NpU HASBHOCTI
npaaonOpymelmx B rajy3l OXOPOHH i BUKOPUCTAHHR TOIO YY iHWOro
ApHPORHOTO o6'exta [10, ¢.9].

Tomy y1paBOBHA 3aXHUCT TICHO NEpenniTacTbCA 3 WPUAMUYHOIO
sianoBiaanbHicTio. Y TOA Yac npaBOBa OXOPOHA NPUPOAHOTO O6'ekTa He
060B'A3KOBO MOBYHHA CYNPOBOJKYBATHCH BYMHEHHAM NPaBONOpYILCHHS, BOHa
noB'A3aHa B OinbwWiA Mipi 3 palioOHaNbHUM BHKOPUCTAHHAM i BIATBOpEHHS,
[pHPOAHOTO 00'€KTa.

Heo6xiAHO 3ayBaXKUTH, WO MPAaBOBA OXOPOHA BOJ HE 3BOAMTHLCH JIMLIE OO
BiAMOBIAANBLHOCTI BUHHUX OCI6, a BruOYa€ B ceGe HOPMOTBOPYY, KOHTPOJIbHY
# iHmwi Mip¥ NpaBoOBOro MOPAAKY, B TOMY YHMChi i BBUAH TNpaBoBol
BiANOBIAAJIBHOCTI.

[Tpy anasi3i nepeNi4eHHX NOHATE NIPABOBOT OXOPOHHU BOX BMTIKAE 3aranbHa
03Haxa JaHOTO INMOHATTA - HAABHICTh 3AKPIiIUIEHUX Y 3aKOHO/ABCTBi 3aXOAiB
oxopoHH. J10 CHCTEMU NMPABOBYX 3aX0AiB OXOPOHU BiIHOCATH:

- MpaBoOBi QOPMH BUKOPUCTAHHA BOJ;

- IPaBOBi BUAY KOHTPOJIIO;

- Mip¥ €KOHOMIYHOIO CTUMY/OBaHHS;

- BUAX BiANOBIAATLHOCTI,

3 oAy Ha BULIEBKA3AHE, MOXXHAE BUSHAYMTH, IO I1il IPABOBOIO OXOPOHOIO
NiKyBaJbHHMX BOJA HEOOXIZHO pO3yMiTH 3aKpilLUleHy CHCTEMY AepXaBHHX i
rpoMaiCcbKHX 3aXOAiB, CIPAMOBAHUX Ha 36epexeHHs NiKyBalbHUX
BIACTHBOCTEH MAaHOro MPHPOAHOro ob'exra, nomnepemKeHHs i AikBinanio
3a0pyAHEeHHA, 3aCMIYESHHSA, BUCHAXEHHA JHKYBANBHUX BOJ, MIOJIITINEHHA IX CTAHY
i HABKONMIIHBOTO NPMPONHOTO CEPENOBHIA, pallioHabHE BHMKOPUCTAHHA
BoanMX pecypciB. MexaHism ii 3a6e3neuenns ra MOPAIOK BifWKOXYBaHHA
3aNOAiAHHX 30UTKIB pernaMeHTy€ThCA 3akoHoM YkpaiHu "IIpo oxopoHy
HaBKOJTMIIHBOTO NPHPOAHONO CepenoBuina”, 3akoHoM Ykpainu "IIpo xypopru”,
Boaxum xozexcom YkpaiHu.

Tak, sianoigHo o cT.95 Boanoro xoaekcy YkpaiHn, Bci Boau (BoAHi
ob'exTy) niarAraloTe OXOPOHIi BiA 3a0pyAHEHHs, 3aCMiYeHHs, BUYEpNaHHs Ta
IHWKX Aif, AKi MOXYTh MOrPLWIKWTH YMOBH BOAONOCTAYAHHA, 3aBAATH MIKOAH
340poB'to MoAcH, CIPUYMHUATH 3MCHILCHHA pUOHHUX 3amnacis Ta iHIIKMX 00'€KTiB
BOZHOIO NPOMMCITY, MOTIPWICHHA YMOB iCHYBaHHA JAMKMX TBApHH, 3HIDKCHHR
POMO4OCTI 3eMeNb Ta iHII HECTIPUATIMBI ABHLIA BHACTIJOK 3MiHK PI3rMHHUX i
XiMiYHHX BracTMBOCTE# BOJX, 3HMXEHHA 1X 34aTHOCTI A0 NMPHUPOAHOro
OYHWEHHA, NTOPYLUSHHA MAPONOTiYHOIO i riAPOreoIOriMHOI0 peXUMIB BOA.

3 MeTOol10 OXOpPOHHK BOA Bix 3a0pyAHEHHS, 3aCMiY€HHA, BUUECPIIAHHA
BCTaHOBMIOIOTHCA BOJOOXOPOHHI TEPUTOPil, B MEXKaX AKMX BBOAUTHCA
CneniasbHMM pexxuM rocnoaapcbkoi # iHwWoi AisabHOCTI. BOAOOXOPOHHI
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AKl MAN[ATAIOTH cneianbrif .oxopom', NMOAIAIOTHCS Ha Takj g
BOLOOXOPOlIHI 30HH i npuGepeXl 3aXNCHI CMYTH "OBCP.XHCBn?c BO/IHuX OB'ckyi,.
JoNH CAHITAPHOT OXOPOHH JTiKYBANBINX BOA; 30HH CANITapHof oxopowy BOHIIHB
o6'€XTiB, AKi BAKOPUCTOBYIOTHCA JUTA rocnoAapCLKO-NUTHOrO BoaoiocT awa:.mj
30HM CAHITapHO! OXOPOHM B micusx sono3adopy. . %

Binnosiano ao crarti 104 Boaworo kOAekcy Yxp.afnu, OXOpOoHa BO/Lstyy
o6'ekTiB, BiAHECCEHUX A0 Kareropift nixyeaanmf, 3AIACHIOETLCH R ”opﬂﬂ.ky
BCTAHORIEHOMY JUTA CaHITapHOT OXOPOHH Ky pOPTiB. 3 METOI OXOpOHK Boﬂuux’
06'eKTiB, BIAHECEHUX RO Kareropli J1KyBaJIbHHX, yCTAHOBNIOIOTLCA OKpyry
caniTapHOl OXOpOHH KypopTi8 3 OCOONMBMM DEXHUMOM Yy mopsaky,

nepeaBa4eHOMY 3aKOHOJABCTBOM TIPO OXOPOHY 3Llopoa'n:

OkpyF CaHiTapHOI OXOPOHH - Lie TEPUTOPIA NOBEPXHI, %oanimnih KOHTYp
gKOi CRIBMNAJAE 3 MEXCIO KypopTy. Y Mexax Li€l TEpUTOpIT 3a00poHiaoTLey
6yab-aki poboTH, w0 NpU3IBOAATH N0 3a6pyAHEHHA IPYHTY, NOBITPA, BOAM,
3aBAAOTh LUKOAM JHCY, iHWHM 3€J€HUM HaCA/UKEHHSM, CNPpUSIOTE PO3BUTKY
epO3ifiHuX NPOLIECiB | HEraTMBHO BILIMBAIOTE Ha MIPHUPOAHI JIIKYBATbHI pecypey,
CaHITapHMIl Ta €KOJOriYHWW CTaH NMPHUPOXHHUX TEPUTOPIH KypopTiB. [ns
KypOpTiB, AKi BAKOPUCTOBYIOTb POJOBMILA KOPUCHHUX KOIAJINWH, L0 Hanexars
A0 NPUPOAHHX NiKyBalbHMX PECYpCiB (nia3zeMHi JikyBanbHi BOAY),
YCTAHOBJIOIOTBCA OKPYTH FPHI0-CaHiTapHOT OXOPOHH. Y pa3i BUKOPHCTaHHA
NOB'A3aHNX MK COBOIO POJOBHII MiHEPANIBHIX BOA, CYMDKHHX IULDKIB Ta iHMmMX
NPUPORHMUX JiKyBaJIbHHX PeCypCiB AEKibKOMa KypoOpTaM# AJIA HUX Moxe
BCTAHOBJIIOBATHCS €AMHKI OKpYr caniTapHoi oxopond [11].

OKpyr caHiTapHOI OXOPOHH NOALNAETECA Ha TPH 30HM: NepLua 30Ha - 30Ha
CYBOpPOro peXumy; Apyra 30Ha - 30Ha OOMEXEHb; TPeTA 30Ha - 30Ha
CIIOCTEpPEKEHD. YCTAHOBIIEHHS MEX 30H CaHITapHOT OXOPOHM 3AIMCHIOETHCA B
nopaaKy po3poGAeHHA NPOEKTIB 3eMAeyCcTpolo. Po3pobka npoekTis okpyris i
30H CaHITapHOT OXOPOHH BHKOHYETBHCHA Cy0'€KTaMM IOCNOAApPIOBaHHs, KOTpi
OTpMManH JiUeH31I0 Ha BKa3aHWH BMI JIsLIBHOCTI.

VY Mexax 0KpYry CaHiTapRO1 OXOPOHH 3a60pOHACTHCA 3RIHCHIOBATH POOOTH,
WO MPH3BOAATE A0 3a0pyAHEHHS IPYHTY, BOAU i MOBITpsA, 3aNOAIAHHA LUKOAH
NicaMm Ta iHUIMM 3€JIeHHM HACaDKCHHAM, CIIPUYUHAIOTH PO3BUTOK HEOE3EUHHUX
Fe0JIOrYHMX IMPOLIECIB i HEraTUBHO BILIMBAKTH Ha MPHPO/IHI JIIKyBasbHi PakTopH
i caniTapHuii cTaH KypopTis.

BaxJMBo 3ayBaXKMTH, U0 BUALIEHHA BOAOOXOPOHHMX 30H Came 110 cobi He
rapasrtye noJHnueHHA eKOJOrivHOro CTaHy BOAHMX 00'eKTIB. Y BOXOOXOPOHHUX
30HaX HEOOXiHO BCTAHOBMIOBATH CIIELiABLHUN pexcuM, kUi 61 BloNOYAB AK
NPOBEAEHHA BUSHAYEHMX MPHPOLCOXOPOHHHUX 3aXO0AIB, TAK i NEeBHI OOMEmKEHHA
OO NOCNIOAAPCHKOT AIANBHOCTI KOPUCTYBAYiB i BTACHHUKIB 3eMebHOT AUIAHKH.
Y 30HaX CaHiTapHOT OXOPOHH BCTAHOBMIOETHCA CNELliaIbHUM PaBOBUHA PEKHM,
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aKii BKAOY3E B cebe Ak koMnneke TNPUPOLOOXOPOHHMX 3
o6MeXKEHHA 1 3a00poHn mono rocnosapchkof DisINbHOCT], Mopsanox
ycTaHON‘c“”” AAHOTIO PECXKHUMY BUIHAYCH it 3akoHom Ykpaiuu "ITpo Kypoprtu"
gin 5 xosTHA 2000 p. Ta Ilocranonoio KaGinery Miy

] . iIcTpis Ykpaiuu "TIpo
npaBoBUH PEXUM CAHITAPHOT OXOPOHHM BOAHMX 06'ekTip" [12].
Ypaxosyioui BULLEBKA3aNe, MOXHa 3poGuTy BUCHOBOK, 1110 iCHyIoMa nipaBoga

OCHOBA2 OXOPOHM NiKYBAJNILHHX BOJ HUH] norpebye BAOCKOHANEHHA, 0CO6MB0
B waCTHHi BMKOHANHA NpaBOBMX npumnucis. Tomy BROCKOHANIEHHA CHCTeMY
KOHTPOIO ¥ TATY3l AOTPHMAHHA BOAHOTO 32KOHOAABCTBA  Ha CHOTOAHI W il
feHb € NOCHTb BAXUTUBUM.

B ymMo0Bax IHTEHCUBHOIQ BUKOPUCTAHHSA nj
oxopoHy HalyBa€ Han3suyalinoi aKTYabHO
IOPMAHYHIA NiTepatypi, Hi B 3aKOHOZABCTBI HE AAHO CAMOI0 NOHATTS OXOPOHH,
HEJIOCTATHBO YiTKO BU3HaueHi (yHKUIi OpraHis, ski NoBUMHE] 3R ACHIOBATH
OXOPOHY MPUPOAHHX PECYPCIB JIiKyBaJIbHOIO 3HAYEHHA,

BH3HaUYeHHA MNOHATTA NpaBoBoi OXOPOHH JIKyBaJIbHMUX BOA i MOAansiie
BIOCKOHANICHHS 3aKOHOAABCTBA Y NaHifi ran

po3pOoOKH.
Hopmarnsuuit marepian npo OXOpo
crieniajii3oBaHoOMY 3aKOHOAABCTBI,

aXOAiB, TaK i nepnj

KYBaIbHUX BOX [IMTAHHA MIPO iX
cri. Tum Ginbwe noHuHI Hi B

y3i HuHi notpebye Hayxopoi

Hy NIKyBaJbHUX BOA, AKHHA MICTHTHCSR y
HC NPpHUBEACHUHN y BIAMOBIAHICTL, MiXx
OKPEMHMH HOPMaMH ICHYIOTb NMPOTHPIY4A, PAX AAKHX MMTAHb 30BCIM He
BpEery/IbOBAHUA 3aKOHOAABCTBOM. Vce e B KIHUEBOMY pe3yabTaTi 3HUKYe
e(pEeKTHBHICTh NPABOBOTO PETYMOBAHHSA BiIHOCUH i3 BUKOPUCTAHHA | OXOPOHM
# niKyBaJbHUX BOJ. Y BONHOMY 3aKOHONABCTBI MIOKO MITAHE BUKOPUCTAHHA T2
OXOPOHHU JiKYBaAbHHMX BOX MICTATLCA 3arajbHi HOPMH NP0 OXOPOHY H
BHKODHCTaHHs, AKi HOCATB BiACHALHMUI XapakTep. ToMy BUHHKAE HEOOXiAHICTD
Y NPUHHATTI HODMAaTHBHOTO aKTa MPO BHKOPHCTAHHA Ta OXOPOHY BOAHMX
06'eKTiB, BIAHECEHHX O KATEropii NiKyBaNbHHX, AKHI 61 OKPEMUM POIALIOM
nepeadayvs creLiaIbHUMA MOPAAOK IX OXOPOHH.
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APHPOAKHUX PECYPCH

Pea g

N.M.Dzibiy
LEGAL PROTECTION OF THE MEDICAL WATER OBJECTS
A legal protection is the system of the state and public measures, directed on non-admission,
warning and liquidation of contamination, obstruction, exhaustion of medical waters, improve.
ment of their state, and environment and providing of the rational use of this natural object. One of
major measures of suppression is creation of districts and areas of sanitary guard.

K.O. [lpemasoza

PO3BHMTOK 3AKOHOJIABCTBA I[IPO HABYTTSI ITPAB HA
3EMJIIO TPOMAJSTHAMUM YKPATHU

YK 349412

HeobxianicTe pedopMyBaHHA 3€MENLHMX BIIHOCHH B YKpaiui 3ymoBmia
3HAYHEC OHOBJICHHA 3E€MeJILHOro 3akoHonaBcTea. [IpHuomy possutok
BITYU3HAHONO 3€MEILHOIO 3aKXOHOJABCTBA BiOYBABCA NEPEBAXKHO Ge3CHCTEMHO,
WO MOACHIOBATOCA BIACYTHICTIO KOHLIENTYAJNILHONO OGTPYHTYBAHHS 3EMEAbHOI
pepopmu. JlocTaTHbO 3rajaTH, HIO 3a OCTaHHi 15 pokie misno Tpu penakuii
KOZAKGIKOBAHOIO aKTa 3eMENBHOIO 3aKOHOAABCTBA YKpaiHu.

3 nowyarky 1990-x p. p. BixGyBanuca 3HauHi 3MiHK i B 3aKOHOAABYOMY
PeryniOBaHHi NMOPAAKY Ta NiACTaB HaGyTTA NpaB Ha 3eMIIIO rpoMajsHaMu
Ykpainu. BuuukHeHHs HOBOTO NPaBOBOTO IRCTHUTYTY NPUBATHO! BNACHOCTI HA
3EMII0 Ta BIAPOMKEHHA IHCTHTYTY OpEHAM 3eMJIi MOTPeGyBANO ANCKBATHOTO
nOTPebaM CycrninbHOT NPAKTUKK TIPaBOBOIO PeryatOBaHHA.

Hocaixxenns Npouccy po3BUTKY 3aKOHOAABCTBA Npo HAalyTTa NpaB Ha
SEMJIIO rPOMaAAHAMM YKPATHK CNPUATHME BU3HAYEHHIO OCHOBHMUX HanpAmis

HOro BAOCKOHaNEeHHA Ta pPo3pobui TeopeTUUHUX 3acan 3EMENbHOTO
3aKOHOAABCTBA B LiNOMY.
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[IpeACTaBHUKAMHU HAYKM 3eMenbHoro o
nocninx(yeTbC}! PO3BHTOK SOMCJIMA?OI,O 3aKoHOnak
MTaHHAM MPUCBAYEHO HAYKOBI npaui B.| A
M.B.LLynsTH, O'M'n?mem{a’ U-Q.Kynmmqa, I.l.KapaKama, B.B.Hocixa 1a
X YAEHIX. P30 73 TH HPOGMM.." 3aKOHOAABYOTO 3a6e3n1e ey HalyTTs
apas Ha 3EMJIO MPOMALHAMU YXpainu He Gyau fIPEAMETOM creuianbuoro
KOMIUIEKCHOTO JOCIIDKEHHA,

MeTOIO CTaTTI € aHAN3 PO3BUTKY 3aKOHOZABCTRA 11
rpoMagsHaMHu YKpaiHH, 3'sCyBaHHA OCHOBHHUX
3aKOHOZIaBYOr0 320€3NeUSHHS NMOPAAKY Ta mincrap
za3HaYeHMMH CYO'eKTaMu.

BignmoBiAHO 10 3EMENBHOTO KOAEKCY (Hanani - 3K) YPCP 8in 18.12.1990 p.
[1] (y #oro nepuiit peaakuii) rpomansuu Yipain
AIIAHKH Y JOBIYHE YCNAaAKOBYBAHE BONONIHHA Ta
KOPHCTYBAHHS, B TOMY Y4MCIi HA YMOBAX OpEHAHN.

3K YPCP Bin 18.12.1990 p. neuirtko Bu3znauag MiACTaBY Ta NOPANOK HAIAHHS
3eMeNbHUX AINSHOK rpoMansnam. Tax, ct.17 3K YPCP oOMexyBanaca
MPUIACOM [PO Te, O "HANAHHA IEMENLHUX JINAHOK y BOAOMIHHA Ta
KOPHCTYBAHHSA 3AINCHIOETLCS B NOpAAKY BiaBexeHHA. BinseaenHs 3emennhmx
AIMAROK NMPOBANUTBHCA HA TiACTasi piluenHa BianosizHoi Pagu HapOAHUX
penyTtartiB”.

[ToBHOBaXCHHAMHU OO HANAHHA 3E€MENBHUX NiNRHOK y HOBiyHe
YCTaIKOBYBAHE BONOMIHHS Ta KODMCTYBaHHA HAaAULLIHCA CillbChKi, CeNMUIHI,
Micbki Paau HapoaHUX RenyTariB. 32 MeXaMM HaCeIeHUX MYHKTIB 13 3eMens
3a1acy, JIICOBOro i BOAHOrO QOHIY, a TAKOXK IS BEAEHHS CENTHCHKOIO
(bepmepcrkoro) rocnonapcTea 3eMebHi ANSHKH HanaBaIucs pPallOHHUMM
PagamMu HapoaHMX Ay TATIB, @ TAKOX MiChKMMM Panamu Hapoasux JACITyTariB,
B QIMiHICTPaTMBHOMY MiANOPAAKYBaHHI AKKX Oymi paltoHu.

BMHMKXHEHHA NpaB Ha 3eMJII0 3riAHO 3 4.1 ¢1.22 3K YPCP Bin 18.12.1990 p.
ITos'ssyBasiocs 3 IOPUAMYHMM CKI2JOM, LIO BKAKOYAB: 1)ycTaHOBIEHH
3EMJICBNOPANHUMH OpPranizauisMu MeX 3eMeNbHO! AIISHKHK B Har.ypi (Ha
MICUEBOCTI); 2)oaep)kaHHA JOKyMEHTa, WO NOCBIIYY€E MPaBO BOJOXIHHA UM
KOPUCTYBaHHA 3eMICIO. .

Taxum yuHOM, y nepion aii 3K YPCP sia 18.12.1990 p. y nepwi# penaxuii
3aX0HONARYO 3aKpiIUTIOBANOCH OOMEXEHEe KOJO Mpas Ha 3EMIIIO TPOManiH
YKpaihu, 10 NOACHIOBANIOCA iCHYBAHHAM Ha TOH Yac BHKMOUHOL AEPHkABHOI
BlacHoCTi Ha 3emmo. 3K VPCP He 3aGesneyysas BU4EPNHOIO PEry/iOBaHHA
NopAaKy Ta miacras HabyTTs Npas Ha 3eMJI0. 30KpEMa, pcr{xamemaj.::a :;z:f::
PO3rnany 3ase rpomagsH Npo HajaHHA 3EMEIbHUX m“"ﬂo‘i‘;muix oo
BilUIOBi}_[Hux pilieHb, MOPAAKY BigABEACHHA 3CMEJIBHHUX A

137

PaBa Vkpainy AKTUBHQ
CTBa Vkpaiuy. 3asHave
HApetlinesa, H.I. Turosoy

]

PO HabyTT# npas Ha 3eMIIO

H MOrnu HabyBatu 3emenpHi
B MOCTiliHe a60 TuMuacome



3MiHCHIOBANIACA HA PiBHI NiA3aKOHHMX HOPMATHBHO-TIPABOBHX aKTig 3eMeIIbHo
3aKOHOAABCTBa YKpaiH¥ T4 HOPMATHUBHO-NPABOBHMX AKTIB iHuImx Fany3ep
3aKOHOAABCTBA.

Y 38'a3Ky 3 peOpMyBaHHAM BIAHOCMH BI2CHOCTI B YkpaiHi 30.01.199; D
3akoHom Ykpaiuu "[1po popmu RIIACHOCTI Ha 3eMu110" [2] Byno yitko BH3Haqem;
icHyBaHHs B YKpaiHi TPbOX (bopM'Bnacnocri Ha 3emmo§ TIPHUBATHOI, KOJI€KTuBH(}
i aepxasHOl. PaaukanabHi 3MIHH Y PEryJrOBaHH] 3€MeENbHUX Binuoc““
BifoGpasunnca Ha 3MicTi Hosoi peaakuii 3K Vkpainu Bin 13.03.1992 p, [31.
3a3HauYeHi HOPMATHBHO-MPABOBI AKTH, HA AYMKY BYCHHX, HAJIEKUTH BBaXKaty
YOPMAMYHHMH PaKTaMH NEPBICHOIO BUHMKHEHHA MpaBa NPUBATHOT BAAacHoCT;
Ha 3eMmo {4, ¢.122].

3 HabpantamM YMHHOCTI HOBOKO pepakuieto 3K Vkpainu (Bin 13.03.1992 p.)
rpoMaasaHaMm Ykpainu Oyjio HajaHo JerasbHi MOXJIMBOCTI HabyBaTH 3eMephi
AUIAHKH He JIMilIe Y KOPUCTYBaHHA, ajie H y BaacHicTh. KpiM Toro, i3 3eMennHoro
3aKOHONABCTBA OYI0 BIWTYUEHO iIHCTUTYT JOBIYHOIO YCIaAKOBYBAHOTO BOJIOAIHHS
3EMJICIO.

ITpu uvomy B 3K VYkpaiuu (y peaakuii sig 13.03.1992 p.) 6insuie yraru,
NOPIBHAHO 3 NONEepeAHBOIO peaakuicto 3K, NpUALTANOCA BH3IHAYEHHIO NOPSAKY
Ta niacTaB HaOyTTA MPaB Ha 3EMIIIO PI3HOMAHITHUMMU Cy0'€KTaMU, B TOMY YuCi
rpoMagsHaMu Ykpainu. 3okpema, okpemi Hopmu 3K Vkpaiuum perymoBanu
MOPAA0K BHPi LIS HHA MPOLCAYPHUX IIMTaHb, NOB'A3aHMX i3 PO3ITIAAOM 3aiBH PO
nepejavy y BJACHICTb 44 HaJAHHJA B KOPHCTYBAHHA 3€MEJBHOT XiNfAHKH,
HaZaHHAM JO3BOJY MicileBol0 Pafoi0 HapOOHHX ACMYTATIB Ha CKIAaAaHHA
NpOEKTY BiABeAEHHA 3eMeNbHOI NIJAHKH (3aMOBJICHHAM 3€MIIEBIOPARHIN
opraHi3zaunii po3po6kd NpoekTy BiaseaeHHA - 4.4 ¢T.17 3K Vkpaiuu),
[IOTOJDKEHHAM MPOEKTY BIABEACHHS 3E€MEJIbHOT AVISHKM Ta HOTO noOZanbiiuM
PO3MIAAOM, NPUMHATTAM PillieHHA NpPO NEPEAady Yy BJIACHICTE 4YM HaJaHHA B
KOPUCTYBaHHA 3eMenbHOI AimaHky Towio (cT.cT.17, 19 3K Vkpainu B penakuii
Bix 13.03.1992 p.).

3K VYkpainu 6ya0 Takox 3anpoBal)KeHO CHPOLUCHUA NOPAAOK repenadi y
BJIACHICTD 3eMEIBLHUX ALTIHOK, WO paHilue Oyny HaaaHi rfpoMaasiHaM i EBHMX
uine#i. Bixnonsiano no 4.6 c¢1.17 3K Vkpaiuu Taki 3eMenpHi AINAHKH
nepenaBajuca y BJIACHICTh Ha MiACTaBl 3aAB rpoMajasH i Marepianis, O
NiATBEPAXKYIOTh pO3MIip 3€MEJbHUX AIJIAHOK (3eMenbHO-KanacTpoBa
HAOKyMEHTaLis, AaHi 6I0po TeXHIYHOT iHBEHTapU3allil, MPaBIiHb TOBAPHCTB i
KOOMEpaTHBIB TOLO), TOOTO 6€3 BUNOTOBJECHHS NPOEKTIB BiABEXCHHA.

Ha 3akoHoaasyoMy piBHI Gyno TakoX 3aKpillIeHO MOXJIHUBICTH NpOMaitH
HaGyBaTu 3eMeNbHI AINAHKM LA BEJEHHA CeAasHChKOro (pepmepchxoro)
rocrnolapcTsa NMOHAA MJIOULY, U0 MEPEAAETHCA 6€30MIaTHO, MLIAXOM iX
npunbGanHs y MicueBux Pag Hapoauux aemyraris (cT.18 3K Vkpaiuu B penakuil
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pia 13.03.1992 p.). Binonijuio no w.2 ¢, 18 3K Ypainm pitnesns BIANOBIAHOY
pasin HApPOAMUX Jichy il in i3 NLOtO BTN CAyryna

yucn:Ul-"""" AQTORODY N)’llimli-llp(ummy ICMCALIOT 1A K
NOT1APIAABNHOMY nopmuy.

K YapalHu MICTHB TAKOX Cneuiansi HOPMH WOAO no
HAANNE JCMCILEUX JIAHOK cinbcukorocnonapu,xoro npuinaienna jn
ReACHNS CCARNCEKOTD (BepMEPCHKOTD) rochosapeTra, 0co6ucToro CENAHC KNI O
JOCNONAPCTRA, CAIBHUIITBA, FOPOAHKLITR], CIHOKOCIHHS, BUNACAHNA Xya06H
routo (¢T.cT. 50-59 3K Ykpaiuu 8 pepakuii six 13.03.1992 p.).

HeaMIHHYM 3ATULUATOCA Y HOBI penakuii 3K Ykpainu susnauesns MOMEHTY
BMHMKHEHNA NPAB Ha 3eMMi0. Tlpyn usomy y 38'33Ky i3 3anposanxentam mpasa
KONEXTUBHOY | NMPUBATHOT BITACHOCTI Ha 3eMmo nocranoroio Bepxosuoi Paau
Yxpainu 8in 13.03.1992 "[1po popmu nepxasmux akris Ha fPaBo BNACHOCTI Ha
3IEMAKO | NPABO NOCTIAHONO KOPUCTYBaHHA 3eMnero” [5] 6yno saTBeprxeno
$opMH LOKYMEHTIB, 110 NOCBIAYYIOTL NpaBa Ha 3€MENBHY ALAHKY.

[TowTOoBXOM A0 NPHUCKOPEHHS mepenaui 3eMmens y NPUBATHY BAACHICTH
rpoManat cTano NpuiHaATTs Kabinetom Minictpis Vipainu 26 rpyana 1992
poxy Hlexpetry “llpo npusatusauiioo semensHux ainsHok" {6], axum Gyno
noknaneHo 000B'A30K Ha CLTbChKI, CeuHi | Micski Paau HApOAHUX ACTTYTATIB
fnepeaaTH rpoMaisiHam YKpaiHU y NPUBATHY BIIACHICTh 3EMETbHI ALTAHKM, HAZaHI
iM ana BefeHHA ocobucToro miacoGHoOro rocnoaapcrsa, OynisHuuTBa Ta
o6cyroByBaHHA XKuUiaoro OyauHky i rocnoaapchkux Gynisens (npucaaubua
AingHKa), CaAiBHULTBA, JaYHOro Ta rapaxHoro GyaiBHMuUTBa y Mexax
ycranosnenux 3K HopM. Jlekperom Gyna Takoxk 3ynuHeHa aia 4.2 cr.17 3K (axoro
BCTAHOBJIEHO 6-PIYHHH MOPATOPiil Ha BiAUYKEHHS 3EMENLHUX ALIAHOK).

Cneumdiynuit nopanox HabyTTs rpomManiHamMH Y«paiHy npasa npusarHof
RTaCHOCTI Ha 3eMaio OyB 3anposamxeHui Ykaszamu IlpesuacHra Ykpainu 3
nuTaHe NaloBaHHA 3eMensb: "IIpo HeBiAKAanHI 3aX0AKM WOAO NPUCKOPEHHA
3eMenbHOl pedopMu y cdepi CLILCHLKONOCNORapCLKOro BupoGHuLTEa” Bid
10.11.1994 p. 7], "I1po nOpsAOK NAIOBAHHA 3CMC.Th, NEPEAAHNX Y KONCKTUBHY
BAACHICTh CiILCLKOrOCMOAAPCHKUM MiAMPHUEMCTBAM i OpraHizauiaM™ sina
8.0%.1995 p. [8], "TTpo HeBiAKIAAHI 3AXOAH LWOAO FPUCKOPEHHA pedopmMyBaHHR
arpapHoro cextopa exonoMixu” i 03.12.1999 p. [9] 12 in. 3a3uaqcmm.n
Yxasamu su3nauanyucs NpaBoBi 3aCaAM NMPABA HA 3EMEIbHY HaCTKY (Nad) uncHB
KONCKTUBHIKX ClNbCLKOTOCITIONAPCHKUX NIANPHEMCTB, CINBLCHLKVNOCNOAAPCHLKRX
KOONEPATHRIB, CLILCLKOrOCNOAAPCHKHX aKLIOHCPHHX TOBAPDHCTB. !lopxnox
HabyTT Npasa npusaTHOt BMACHOCTI Ha 1EMETBHI ALTRHKK uuux.ou BUAINCHHA
IEMEILHMX ALIAHOK BIACHUKAM IEMENBHNX HACTOK (1318) CHOTOAHI BH3HAHAETHCA
OkpeMum 3axoxom [10].

10 NiNCTaBOK An%
U3 N0CRINYEHHAM y

PAAKY Ta ymos
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i nonosuHi 1990-x p. p. PO3BYBAETHCA TaKO)K. 3aKOHOJABCTRO npo
OPEHM 3EMEITh TUTbKH B 3aratbHIX Pﬂcax_ECTi e HBHa::e PHIHATO Vias
[Tpe3uacHTa Yipainu "[1po OPCH.HY semni” (12 ﬂxﬂrcianoan:g Hnopﬂnox B
yMOBM nepeaai 3eMEJIbHUX ALTAHOK B OPEHAY, I A fpas Ta
06op?a3kip cTOpiH. JeTasbHIUly pemamcﬂra_lju(? IHCTHTYT OP€HIHU 3emyj
onepxkap y 3axoHi Yipainn "[Ipo opeHay 3emii Bil 6.10.1998 p. [13] (HHHT
pie B peaaxuil Bix 2 XOBTHS 2003 poky). llnm 3akoHoM anaqeuo" 3§l‘aﬂbm
sacany HabyTTa, peaisaliii i IPUMMHEHHA NNpaBa Ha OPCHAY 3:1\16.115!101 ﬂmiﬂxf"
XapakrepHuM Oyno Te, 110 3aKOHOM "I'Ip.o opeHay 3emni" (y penakuii sip
6.10.1998 p.) ycTaHOBIIOBAMICH OCOGAMBI YMOBM 1UOA0 HAZAHH B OpeHay
3eMeb CLILCbKOrOCIIOAAPChKOT0 NPH3HAYCHHSA, 30KpEMA, BCTAHOBJICHI BUMOTH
10 opeHmapiB, OGMEXeHHA WOAO Nepenadi B CyOoopeHay Ta inme. Ha xans,
3a3HayeHi HOPMH BIACYTHI Y HOBili pelakuii LibOro 3aKOHOAABYOTO aKTa.

PO3BMTOK 3aKOHOZABCTBA NpO MpaBa Ha 3€MJIIO HEPO3PHBHO IMOB'A32HMIA 3
KOHCTUTYUifiHMMH 3acafiaMid TIPABOBOI0 PEryIOBAHHA 3EMEJILHUX BIIHOCHH.
V 1996p. OcuoruuM 3axoHoM Ykpaiuu (cT.14) [14] Ha KOHCTUTYUIHHOMY piBHi
6y.10 BCTAHOBJICHO, 1[0 NPaBo BNACHOCTI Ha 3eMIlI0 HaOyBaeThCs 1 peanizyersca
rpoMassiHaMH, IOPHAMYHUMH 0CO0aMM Ta JCP’KaBOIO BHIJIIOYHO BiATIOBIAHO
J0 3aKCHY.

Ha 6a3i xoHCTHTYLiiiHMX NONOXKEHH BiAOYBAETHCA NOAAILIINI MPO3IBUTOK
3€MENILHOIO 3aKoHOLaBCTBAa. ChOroAHI NOPAAOK i1 migcTaByd HalyTTd nmpaB Ha
3eMIIIO TpoMaadHaMu Ykpainu perymoloThes HoBuM 3K Yipainu Bin 25.10.2001
p. [15], 3axonom Yxpaiuu "TIpo openay semmi" (B penaxuii Bin 2.10.2003 p.) ta
A€AKUMH iHIWHKMH HOPMaTHUBHO-NIPABOBHMH axTaMH. BaxJiMBe 3HA4YCHHA y
3aKOHOJABYOMY Pery/ioBaHHi HabyTTs NpaB Ha 3eMITIO rpoMajstHaMu YKpaiHu
HAJIEXKHTb | HOPMATHBHO-MPABOBIM aKTaM LMBLILHONO 3aKOHOAABCTBA YipaiHH.
Tax, HoBum LuBineHNM KOAEKCOM YKpaiHu BiR 16.01.2003 p. [15] 3akpimnneHo
NOJIOXKEHHA WIORO MPaBa BIaCHOCTI Ha 3eMJLIO, IPaBa KOPUCTYBAHHA 3EMNCIO, &
TaKOX LIOA0 PEHOBHX NPAB HA YKy 3CMENbHY ALIAHKY (B T. 4. eM}iTeB3ucy Ta
cynepodiiiio).

Ilo3uTuBHUM € Te, WIO MUTaHHAM HaGyTTA i peanisauii npasa Ha 3eMTIO
NpUCBAYCHO UiTHH po3ain Hoeoro 3K Vkpainu (posain I "Ipaga Ha semo"),
110 336031:16‘!!4’1‘5 ACTANbHINly PEIAMEHTALII0 AAHMX BiXHOCHH MOPIBHAHO 3
NONEPEaAHIM NepioaoM.

Y nauuit yac cnoco6n HalyTTa npaBa MPMBATHOI BNAaCHOCTI HA 3eMJIO
rPOMaﬂleaB:H Yxpaiuu 4iTko BH3Hayeni y 4.1 c1.81 3K Vkpainu. Ha xans,
aloia.nonquon HOPMU 111010 crioco6is HabyTTx npasa KOPUCTYBAHHA 3€EMENIbHHMH
AunsnkaMu y 3K Vikpainu nemae. Masa 15 3K Yxpaiuu nin Hassoro "I1paso
KOPUCTYBAHHA 3eMJe10" y 4.6 CT.93, npucBaueHiis OpEHAI 3eMeJIbHUX ALIAHOK,
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MiCTHTB BiACHAOYHY HOPMY PO T€, IO BIAHOCHHY, NOB'A3aH] 3 OPEHAOIO 3eMi,
ery/I0I0TECA 33KOHOM. [Topanok nepenavi seMenbHUx ginsHoOk B opeHnny
4aCTKOBO BperyabOBaHUM cT.124 3K Vkpainu.

ToMmy MiACTaBU T8 NOPAAOK HaByTTH npana 1a openay semensHol AiNAHKH,
(1epeXOnY 1-a@m npasa A0 IHIKX OCI06 BHM3HAYAIOTLCH 3aKOHOM Ykpaiuu “INpo
opeHLY semni’. .ﬂ K nfpc,uﬁaqcuo y.] cT.2 3akoHy Ykpaiuu"f Ipo openay 3emni”,
giAHOCHHH, NOB'A3AH1 3 OPCHAOIO 3eMA, perymoroThes 3K Vkpaiuu, [{uaigsuum
roackcom Ykpaitn, 3akoHOM Yipainn "[1po opexay semni”, 3akosamu Ykpainu,
iRWHMH HOPMATHBHO-TIDABOBUMM AKTaMM, IPHAHATHMH BiANOBIANO A0 HHX, A
TaKkoK AOrOBOpOM OpeHan 3emii. Ilpu usoMy B 4.1 ¢T.6 uboOro x 3axoHy
3a3HAYEHO, IO MIACTABY Ta NOPANOK HabyTTs Npasa OpEHAMN 3EMEABHOT JiSIAHKH
u3Ha4AIOTHCA TakoX FocnogapcbknM koaekcom Ykpaiuu.

Mix TuM, i B llusinbromy, i B Focnionapcekomy xomexcax Ykpaiun [16]
BMilLCHO JIMLIE MO OAHiM cTarTi (cT.792 LIK Vkpainm, ¢1.290 TK Vkpaiun),
crieliatbHO NPU3HAYEHIHA Ans perynoBanHA 3€MENBLHO-OPEHAHUX BiAHOCHH.
[TpiuoMy i BOHHM - GNAHKETHOrO xapaxTepy. V 38'a3Ky 3 UMM CHpaBeAUBO
sasnavac M.B.1llynbra, mwo sBigHoCHHM y chepi OpeHAHOrO 3eMIEKOpUCTYBAHHS
€ NPeAMETOM HACaMMEpe] 3eMENLHOIO 3aKOHOAABCTBA, a UMBINBHO-NPaBOBi
HOpPMH MOXYTb 3aCTOCOBYBATHUCS JO 3€MEJILHMX BIAHOCHUH JINLIE B TUX BUNAAKAX,
KOAM Ui BITHOCHHH HE BPEry/bOBaHi 3€MEJIBHMM 3aKOHOAaBCTBOM [17, c.132-
133). AnanoriuHa xyMka BucyioBneHa it H.B.Ineunuskoro [18, ¢.12].

Ho peui, we B nepion po3pobku HoBoro 3K Vkpainm nmpencraBHuxamu
arpapHO-NpaBOBOI HAYKH BUCJIORIIOBAIHUCH OOrPYHTOBaHI Mpono3uuii npo Te,
10 3€MEJIBHO-OPEHAHI MPABOBIAHOCHHY ITOBHHHI OyTH BperyanoBasi came
xonndikOBaHUM HOPMATHBHO-NPABOBMM AKTOM 3€MENBHOI0 3aKOHOAABCTBA
Yipainy, a He okpeMMM 3aKoHOM [17, ¢.139; 18, ¢.15]. IIpore 3a3HaueHi HaykoBi
BHCHOBKHM He Oynu BpaxosaHi npd npuiiHaTTi 3K Yikpainu. Tomy yCyHeHus
HEAONIKIB 3aKOHOOABYOIO PEryjIIOBAHHSA OPEHAY 3€Melb, HA HAaIll NOrsL,
MOXUTHBE 32 YMOBH AOSTOBHEHHA 3K YkpaiH# OKPEMOIO IMaBoio, MPUCBAYEHOIO
perymoBaHHIO 3€MEJIbHO-OPEHAHMX BIIHOCHH.

Sk yxaszye H.l.TuroBa, posain IV 3K Ykpainu "HaGyrra i peanizauia npapa
Ha 3emi0” "MmoeaHye aaMiHiCTpPaTHBHO-NPaBOBi, 3€MENBHO-NPABOBi Ta
UMBLIBHO-TIPABOBI CNOCO6H HaOyTrs nNpasa BIACHOCTI Ta MpaBa KOPHCTYBAHHA
3eMeNLHUMU altsHKkamMu” [19, ¢.73]. Mix TiM, Ha XyMKY BY€HOT, BIAHOCHUHH Y
¢depi kynisni-nponaxy semens (0CO6ANBO CiNbCLKOrOCNOAaPCHKOTO
NIpU3HAYEHHA) Bperyb0BaHO 6E3CHCTEMHO, HETIOBHO 1 HEIOCTATHBO YiTkKO [20,
c.77]. 3okpema, PeryHoBaHHAIO MUX BiAHOCHH MPUCBRYEHO OKPEMi HOPMH 201
21 rnapy 3K YkpaiHu, ge BU3HA4YEHO NMOPAAOK NPORAXY 3EMENBHHX ALMAHOK, Y
TOMy 4uchi # Ha KOHKypeHHTHMX 3acaaax, 3MICT Yrox npasa BMACHOCTI Ha
IEMENLHY AiNAHKY Ta iH. :
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aga 19 3K Ykpaiuun su3nauac 1opajaok HabyTTa npas Ha 3emMimo TITbKY {4
3eMeNb AEPKaBHOT Ta KOMYHalbHO1 BiacHocTi, Bunsrkom € nuute nopw,,
saxpiruieni y cT.cT.120, 125, 126 3K Ykpaiim. Y 38'a3Ky 3 UMM IMICT sk caMo.;.
[M1aBH, TaK i crientiannoi Hopmu 3K Ykpaitiy, MpUCBAEHO! BUINA'ICHINO nijcTay
HabyTTA npas Ha 3cmmo (CT.116 3K Ykpailu), € 3Ha4HO BY)X'1MM BiA iX Hasp,

Bin6yaucs nesui 3minyu A y 3aKOHOAABYOMY BUIHAYCHHI MOMenTy
BUHMKHEHHA 11paB Ha 3eMJII0. 3riHO i3 ¢1.125 3K Ykpainu Bist nos'ssyersca ye
AUIE 3 OACPNKAHHAM AOKYMCHTA, LU0 NOCBIAYYE LE NMPABO, YH 3 yKIa/CiHay
AOTOBOPY 3eMJli, ane A 3 X ACPKABHOIO peccrpanielo. Heobirpynronanmny
BUAACTBCA BHAYHYEHHA 3 IOPHAKYIOINO CKNBLY, L0 3YMOBIIOBAB BUIIMKHEHHS
NpaB Ha 3€MJII0, BCTAHOBACHHA MEX 3EMEJNLHOI AUIAHKK B HATYpi (ua
micuenocti). Tum Oisbule, WO A0 BCTAHOBJACHHA i MEX Ha MICUEBOCT]
3eMJICRJIACHHK YM 3EMJIEKOPHCTYBaY BianoBiaHo 10 4.3 ¢T.125 3K Vkpainuu sce
OJHO He€ 3MOXe pealii3yBaTH CBOro OCHOBHOIO NOBHOBaXeEHHR -
BHKOPHCTOBYBATH 3€MENLHY AINAHKY 3a npuiHadcHHAM. Kpim Toro c1.125 p uit
YacTHHI HE y3romxyersca 3 4.l ¢r.79 3K VYkpaiHu, 3riAHO 3 AKOIO 3CMCAbHA
ALNARKA 2K 067€KT 1IpaBa BNACHOCTI MOBMHHA MATH IIEBHE MICLIC PO3TALLYBaHHA
i BU3HAUCHI MEXI.

Ha Haw nornsag, masa 19 3K Ykpaiuu 1a po3ain 1V y uiioMy norpedyiors
BHECEHHSA BiATOBIAHMX JONOBHEHb, OCKLUIBKY TYT MOBHHHI OYTH HiTKO BU3HaYEHI
MiACTaBM i NOPAAOK HaOYTTA NpaBa BJACHOCTI Ha 3€MJIIO Ta fIpaBa KOPMCTYBaHHA
3eMI€el0 i3 3eMenb AepXxaBHOi, KOMYHaAbHOT | NPHBAaTHOT BNAaCHOCTI
AnepeHUINOBAHO LOLO PI3HOBUIIB NpaB Ha 3€MJIIO Ta CYO'€KTIB 3€MeE/IbHO-
MMPaBOBMX BIAHOCHH.

V nirepaTypi BUCAOBMIOBAJIMCH OOrpyHTOBAHI NPOMNO3ULIlI CTOCOBHO
HeOOX1AHOCTI BPETYIIOBAHHA NOPAAKY Ta YMOB [TIPHUBATH3ALIIT 3€MEBHUX ALARHOK
okpeMHuM 3akoHOM [21, ¢.32]. Ha ceorosHi Ui BiZHOCHHHK perymotoThca 3K
VkpaiHu, 110, BBaXa€Mo, B MaOyTHLOMY HEraTMBHO BifoGpa3uThCa HA
cTabinsHOCTI 3eMenbHOTO 3aKoHoAaBCTBA. KpiM Toro, 3K Vipaiuu Henoctarino
IIOBHO PEryli0€ BiAHOCHHH LMOJO NPHBATH3AUII 3eMenbL AePKABHHX Ta
KOMYHAJIbHHX CLIbCHKONOCMIOAAPCHKUX MIANPUEMCTB. ToMy npoGiema pospobxu
I NPUAHATTA BIANOBIAHOIO 32KOHY # HaNaJTi 3ATHIAETHCA AKTYATHLHOIO.

IcHyI0TH 1 iHWI HEAOIKK 3aKOHOAABYOrO PEryJIOBAHHA NPaB HA 3IENJIO
rpoMazaH Ykpaind. 3okpema, B 4.2 c1.13 KoHcTuryuil Yxpaingy 3akpifuieno
NPaBO KOXKHOIO I'POMAASHUHA KOPHCTYBATHCA MPUPOAHMMH 06'cKTAMH NpaBa
BIACHOCTI HaPOAY BIATIOBIAHO AO 3aKOHY. Y 38'A3KY 3 UMM BUAAETHCS, o 3K
YKpaiHy MOSHHEH YPErymoBaTH HE JHILE NOPSKAO0K 3AIMCHEHHI CIICUIANBLHOIO
KOpHCTYBAaHHA 3€MACI0, ane #i BUIHAUUTM OCHOBHI 3acanu 3QiHCHEHHA
FPOMAARHAMM NpaBa 3arafbLHOIO 3EMJIEKOPUCTYBAHHA. 3 LbOrO NPHBOARY
ClyWHOIO € iymka B.1 Anapetiena, sucnornena we B 1999 p., 0po HEOOXIAHICTS
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;aKOHOAABHOTO BU3HAHHSA MPABA rPOM2/AAH "Ha 3EMUTi 3araNlbHOTO KOPUCTYBaHSA,
qKe MOXE IRIFICHIOBATUCH LLJIAXOM X NPOMMBAHHS HA OCTaHHIX, He3iueH3iHOro
kOpUCTYBAHHA LIMMH 3EMIAMU HC3ANICKHO Bil BiKY, NpaBo- Ta Ai€3paTHOCT
(npaaocyﬁ'cxmocn) FPOMANAH 13 METOIO 3a10BONIEKHA X Gionoriunux,
eKOJAOTTYHUX, PEKPeaLUiHHRX, COLIIBHUX Ta iHLINX NOTPe6” [22, c.61).
TakuM YHHOM, CyHaCHE 3aKOHOAABYE PErylioB2HHs HaGYTTS NIPaB Ha 3eMTIO
pOMaAAHAMH Yxpainn notpefye noaansbiioro po3sUTKY Ta BAOCKOHANEHHS 3
tum, wob 3a06e3neUnTH NOBHE i BCeGidYHE PErymiOBaHHA 3a3HaueHUX
npaBoBiAHOCHH KOAU}IKOBAHMM KTOM 3€MENBHOr0 3aKOHOAABCTBA YKPAiHH.
BuAA€ETHCS, WO BUPIWEHHA ICHYIOYMX NPOGIEM 33KOHOAABYOr0 PeryaioBaHHs
nopsAKy Ta MACTaB HaOyTTA rpoMansHaMy YkpaiHy npas Ha 3EMIIO0 MOXKIMBE
32 YMOBH NMOJANBILIONO0 TCOPETHYHOIO AOCIiDKEHHH | HAYKOBOIO OO PYHTYBAHHA
MaHOyTHHOIO PO3BUTKY 3€METbHOIO 32KOHOAABCTBA B Liifi YaCTHUHI.
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K.O. Dremlyuga
THE DEVELOPMENT OF LEGISLATION ABOUT ACQUIRING THE RIGHT OF LAND
PROPERTY BY CITIZENS OF UKRAINE.

The article is devoted to analyses of process of development of legislation about acquiring the
rights of land property by citizens of Ukraine. The author is elucidated of basic problems and
tendencies of modern legislative maintenance of order and reasons of acquiring the rights of land
property by citizens of Ukraine.

B.B.Knuwu

CIMIBBINHOLUEHHS MMOHATDH “ODPUHLMUIT”, “ITPUHIIUI
NNPABA”, “TIPUHLUMAII 3EMEJIBHOI'O ITPABA”

YK 349.4
[pobnema cniBBigHOMEHHA NMOHATH "NpUHOMN”, "NpHHUMN npasa” Ta
"MPMHLMN 3eMEILHOTO MPaBa’ Ma€ BKJIMBE TEOPSTHYHE H NPAKTHYHE 3HAUSHHA.
3 TOYKK 30py npasoBoi Teopil BaXkJUBUM € 06CAr HUX NMOHATH - iX
CMBBIAHOIICHHA SK 3arajibHOro, pOJI0OBOIO Ta BUAOBOTO MOHATH. IIpaKkTHYHA
Bm;::icnx :.::::;er:;ﬁi zy TOMY, 10 BpaXyBaHHS 1X CHiBBIAHOUWIECHHA CIIPHATHME
o I CHCTEeMH 3aKOHOAaBCTBA (OCOONIHBO 3€eMENBHOIO),
YCYHEHHIO KO:III'Slﬁ MIX 33aKOHONABYMMU AKTAMM H YCYHEHHIO NPOraJnH y
3aKOHOLABCTBI, BAOCKOHANEHHIO NMPaBO3acTOCOBYOT NPAKTHKH.
B.T;hr:pmin:::a ;::::;msanu |C.C.AJ1e'xc1':ca. O.I epHero, P.KonaparseB 1a
s B o pence 1 o o
Onuax Hatizaranbuiwum nou;lv;‘nmpenouu ::e;)x . ‘KOB’WHOM"Ta BOLCCMQHKOB?.
aJTH NOHATTA "NpUHUMN npasa”,
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) He OHATTA "rIpMHl.lM{l". JIume B.!.‘Ce.Mun BULINAB "MPUHUMA" gk
Hamaraﬂbmmc Eominrm 1 pO3riianas CnIBBIAHOLIEHHA NOHATH "NPHBUMO",
"anHan npasa’ Ta TIpHHUHWI 3eme.m>Horo. npasj‘z", [Ipore PY AOCHi ke HHi
cnipBiAHOWEHHS LAX NOHATH XKOACH i3 ROCAIAHMKIB HE aKLEHTYBAB 0COBUBG]
gary Ha KOHHC“T)’MbHO-IIf)KTp.M HAILHOMY, @cxanicmquomy Ta CBITOINA AHOMY

SHaqung UHX MOHATH, AK! Bl}ll.r‘pa.IOTb BHDIUANBLHY POSB npyu JOCNIJDKEHH] TX
CIiBBIAHOLIEHHA. (,:.aMe TOMY cmsalimomemm 3arajibHOro NOMATTA "NpyUHUMN”,
pOA10BOTO MOHATTA NpUHLMII pasa’, BULOBOTO NOHATTA "NPUHUMN 3eMe15HOTO
npasa” GyAe pO3rNAATUCH y AaHik CTarTi 4epes npusMy ix KOHUEnTyaTsHo-
JOKTPHHANBHOTO, MEXAHICTHYHOIO Ta CBITOINALHOIO 3HAYEHD.

3araibHe MOHATTA "NPUHUMO" NOWMPIOETLCA Ha BCi chepu CYCRUILHOIO
«HTTA, TOOTO ABNIAE COOOK TaKki OCHOBHI 3acamy, BUXimHi NONOXEHHA, AKi
CTOCYIOTBCA BCiX CYCNiNBHUX IHCTUTYLIH, aBuw i npoueciB. OnHaK y koxHiH
chepi MPMHIUMMK MAIOTh crieundiyHe BupaxeHHsa. Y cdepi exoHOMiYHMxX
BiAHOCHH BOHH BUPRXKAIOTHCA YEPE3 MPUHLIMIIK €KOHOMIKH, Y NONITHYHIHA cepi
- yepe3 MPAHLMNY NOJITHKH i T.A. 1le poaoBi MoHAT™, AKi BTUTIOIOTH 3ara;ibHe
noHATTA "OPMHUMI" y NEBHMX cdepax. Y npasi HOro BUPaXaloTh MOHATTAM
"IpUHLMANY NIPaBa”, HA OCHOBI AKKX GyMyeTHCA Came NPaBo i NPaBOBi AHOCHHH.
Taku# B3a€MO3B'A30K MOXHA MPOCIiAKYBATH Yepe3 3iCTARNECHHA 3HAYEHb.

3araJibHE MOHATTA "NPUHUMN" Ma€ TPU 3HAYEHHA: 1) KOHLUENTyanbHO-
ROKTPUHAJIBHE; 2) CBITOMAHE; 3) MEXaHICTHYHE.

Taki X 3Ha4€HHA MOXKHA BUALIMTH Y NPHHLMIAX MPaBa AX POAOBOMY NOHATTI
Ta y NPUHUHKINAX 3€MEIBHOIO Npasa AK INOHATTI BUAOBOMY. 30KpeMma,
KOHUENTYaJIbHO-XOKTPHHA/IbHE 3HAYEHHNA NMPUHILMIIB IPaBa MOJIATAE y TOMY,
1O BOHK € HayKOBO OOIPYHTOBaHHMH OCHOBHHMH 3aCajiaMH y Npasi, 3 OHOIO
6Goky, 1 Jiexars B OCHOBI PpaBoBoi HaYKH (IOpHCNpPYAEHLIl), 3 Apyroro 60Ky, €
OpieHTUPOM Y 1i po3BUTKY. CBITOMIAAHE 3HAYCHHA NPHHUMITIB NPABa IONATAE Y
TOMY, I(0 BOHH BHU3HAYAKOTh MMPABOCBIAOMICTEL Cy0'€KTiB MpPaBOBIAHOCHH.
Brimoouncs y HopMax npasa i BIUIMBAIOYM 3 iX JOMOMOTOIO Ha MOBEAIHKY
Cy6'exTiB, NPUHUMIY NpaBa CIPHAIOTh GOPMYBAHHIO NPABOCBiAOMOCTI,
fIPaBOBOrO BUXOBAHHSA TA NPAaBOBOI KYJIbTYPH Cy0'€KTiB NMPABOBIAHOCHH, 11O, Y
CBOIO yepry, BU3Ha4a€c iX nMpaBoBy NOBEAiHKY. MeXaHiCTHUHE 3HAYEHHR
NPYHUMNIB NpaBa y TOMY, IO BOHM JIEXAaTb B OCHOBI Jil NEBHHUX NPaBOBHMX
MexanizMis. 3oxpema, 1ie MPYHLUMNI NPABOBOIO PETYIOBAHHA, AKi BA3HAHAIOTH
MEXaHI3M npaBoBoro PErymoBaHHE B MeXax yciei npaBoBoi CHCTEMH, IPYNH
fanyset npasa, okpemoi ratysi npasa MK NEBHONO IHCTUTYTY Npasa.
Lie 0608's3K0B0 c1ip ypaxoByBaTH npu ROCHIIKENH] MPOGIEN, NOB'S3AHHX
“QMHanaMu npasa. SIKu0 HEe BpaxOBYBaTH 3B'A3KY LHX NOHATH, TO
Rocrimxenns npunumnis npasa Oyae HenoBuuMm. Sk 3azHauas B.TyrapuHos,
3aransHe € HacTinbky xk peaiibHUM Ta 06'EXTUBHUM, AK | OKpEME, | TOMY OLliHKa
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3arajibHONO JIMLIE AK po3ymMoBOl abcTpakuil € Bf{pasom HOMii-faJli'.'iMy (1, c.86)
C.C.ANEKCEEB TAKOX BKA3AB, LUO MPUHLIMAN, K 1 CAME PABO, ICHYIOTS peany,y,
Ta 0G'EKTHBHO i, BUCTYNAIONH B POli ABULL IACONOTIHOTO NOPAAKY, BOMHOy,,
icHyloTs y caMoMy npasi {2, 9.103]. P.KoxnapareeB r1a OF CPHErO Takoy
BBAXAIOTH PiNOCOPCHKI KaTeropii 3arabHoOro H OKpEMOTo, iX CniBBiaHOWewy,
METONOJOTIYHOIO OCHOBOK IS JAOCTIIDKEHHA NPHHUKAMB Npaga. Onnag
3ara/lbHAM BOHK BBAXXaIOTh HOHATTS " PUHLIMI fpaBa”, a He NOHATTS “NpUHLK"
[3, c.43]. .

Otxe, ¢l KOHCTATyBaTH 06YMOBJICHICTL POAOBOIO MOHATTA "IPYHWM
npasa" 3arafbHAM NOHATTIM "npuHUMI", OCKLILKH Li€ BUIUIMBAE 3 fioro 3MicTy,
3 iHworo 60Ky, poAOBe NOHATTA "HPHHUMII NpaBa” € MPOABOM Y MPaBi 3araisHorg
MOHATTA "NMPUHUMN", BUpaXae Horo ocobIMBOCTI y NMpaBoBii CHUCTeM],
nornubiToe Horo.

JloCniAMBUWIN CMiBBiXHONIEHHSA 3araJbHOrO i pOAOROro (MPHUHIMIY Ta
NPUHLMITY NpaBa), NOTPiGHO nepeiTi 10 aHaNi3y CNiBBiAHOLIECHHS POZOBOTO i
6e3nocepeAHLOTO (NIPUHLMIY NpaBa Ta NPUHUMIY 3€MEJILHOTO Mpaga),
BHKOPHCTOBYIOUH aHANOCrIYHMU niaxin 1 6a3yOUuCh Ha BXKE€ BUBEACHUX
NOJIOKEHHAX.

B.L.CeMuuk niaxoauTs 10 AOCHIMKEHHS AaHOT NpobneMH, aHanisywoyu
CMiBBiIHOIEHHS TEPMiHiB "MpHHUMN", "MPpUHUMN NpaBa”, "NpPUHUMUN
3eMenbHOro npaBa”. [TIOHATTA "ApHHLUN" PO3MNARAETHCA SK HAYKOBi, MOPabHi
3acald, IPyHTOBHI, MOCTiMHI ifel, WO MAIOTh CUITy He3aNeXHO Bix uacy Ta
06CTaBHH; y3araJbHEHHS, BUBEACHI 31 CIIOCTEPEIKEHHA YHCACHHUX QAKTIB i
MiATBEPAKEHI MPaKTHKOIO. TTOHATTA "DpHHUMI Npapa"” - Ue OCHOBHI 3acamy,
BUXiIHI i€, IO XapaKTePH3YIOTHCS YHIBEPCAIBHICTIO, 3araNbHOK0 3HAYMMICTIO,
BHILOIO IMIIEPATHBHICTIO i BiIOOpaXaloThb CyTTEBI NMONOXKEHHSA ITpaBa. IMpunLMT
36MENABHOTO MIPaBa PEatli3yloThCA LUUIAXOM BiIATBOPEHHS 3aralIbHO MPABOBUX
3acal y 3¢€MEJbHOMY 3aKOHOARBCTBi, NPOHM3YIOTH HOro CHCTEMY i
BAOCKOHAIOIOTECA 3 HOro po3sUTkoM. I[Ipu upoMy nousrra "npusuun" -
3arajibHe, "NMPUHLMII [TPpaBa" - pOZI0BE (YaCTKOBE), "NIPUHLMI 3¢METLHOTO NpaBa”
- 6esnocepenHe (okpeme) NOHATTA [4, ¢.26].

M.I'KoBTyH nocnikye NpUHUMIN 3€MENbHOIO MpaBa, BUXOMAYH HE i3
3arajbHOro NOHATTA "NPUHUMMN", a 3 IOHATTA "MPUHLUN pasa”, GepyyH iHoro
3a BiAnpaBHy xateropiio. SIKIO NPUHLMIK Npaea, Ha gyMKy M.IKosryHa,
y3araJpHeHO BiAO6PaXkalOTh CYTTEBI [MONOXKEHHS MpaBa, TO MMPUHIMIH
3EMCJBHOIO NMpaBa BUPAXAIOTH, 3aKOHOMIPHOCTI 3€MEJIbHO-MPaBOBOrO
perymoBaHnH1 (3, ¢.9].

B.K.I'ypeBchKkHit MiIXORKTH 10 AOCITiMKEHHS NPUHLIMITIB 3eMENBHOIO PaBa,
Oepyuu 3a 3aransue nOHATTA TEPMiH "NIPHHLIHI TpaBa”, a He TepMiH "IpUHLAN"
AK Haisaranbrimwe noxarra. Ha Horo AyMKy, NpMHLMIN 3eMeIBHOIO Mpasa
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¢anizylOTBCH LLJIAXOM BIITBOPEHHSA 3arajibHOMNpPABOBMX 3acan Y 3emMenbHoMy
SamHoﬂaacml leMens [6, c. |_02].

OpHakK Yy UMX KOHUCMmuUuiax HC.IIOCTaTHBO BPAXOBaHO KOHuenTyanl,no-
JOKTPHHAIBLHE 3HAYCHHA nprnummn 3EMCALHOro nMpasa (sx BUXiaHMX 3acap
HayKM 3EMENBLHOTO npaea), iX MCXanicTH4iie 3HaUCHNA (4K BUXiaHMX 3acaj
MEXaHi3My NPABOBOTO PEryNIOBAHHA 3CMENLHUX BIXHOCKHH) Ta CRITOrNAAMHE
suaueHtA (AK BUXIAHNUX Jacaj, AKi 00YMOBJIIOIOTL NPABOCBIAOMICTD cyb'ekrin
3¢ MCTBHHUX BinHOCHH.). Cnip 3a3H2HTH, 1O NPUHLMNH 3eMENLHOrD 1npana, 8K i
APHHUMNK NPaBa y LIIOMY, TAKOXK MaIOTDb YCi TPH 3HAYEHHA, 1110, Y CBOIO Yepry,
nosHHHO BiAOOpaXaTUCh y iX nediniuii Ta o3nakax. ToMy npumumny
3cMEAbHOI0 NPaBa MOXHA BU3HAYHTH AK 3ymoeneni 3azansnocoulansnumu
ma 3a2aNbHONPAEOSUMU 3ACA0AMU HAYKOBO 06IPYyHMOSani, 3aKOHOOA8 0
saxpinneni 6UXiORi NORONCERNA, OCH06HI 3acadu, 20106Hi Idel y 3emensiomy
npasi, AKi 06yMO6N10I0Mb 0COOAUBOCIE MEXAHIIMY NPABOEO2ZO PEZYyRIOSANHR
3eMEnbHIUX GIOHOCUR, € BA3UCOM ONR PO3GUMKY HAYKU 3EMENbH0Z0 npaea,
HaGUUHMU UIHHOCMAMU ¥ 3eMenbHOMYy npagi, uio eulnavaroms
npasoceioomicmy cyb'exmie zemenvrux gionocun. Y 1bOMY BU3HAYEHHI
Bif00pAXKEHI MEXAHICTHYHI, KOHLENTYabHO-ROKTPHHAIIBHI, CBITOMIAAHI 03HAKM
NPUHUMITIB 3eMENBHOIO NPaBa, a TAKOXK 1X CTaTyCHi 03HAKH, SKi BKA3ylOTh Ha iX
MicLie B 3eMEJILHOMY TpaBi Ta Ha iX 3B'A30K i3 3arabHONPABOBUMH 3aCaJaMH.
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V.VKnysh
CORRELATION OF THE CONCEPTS *PRINCIPLE", "PRINCIPLE OF LAW", "PRINCIPLE
OF THE LAND LAW"

The author of the article investigates the corrclation of terms "principle”, “principle of the
law*, "principle of the land law®. The investigation is made with the consideration of conceptual-
doctrinal, mechanistic and world outlook means of these terms. On the base of this correlation it
has been made the definition of principles of the land law .
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Mapus X,

OPTAHH JEPXABHOI'O YHPAB.HIHkiﬂ HAUIOHAJIbHUMY
NPHPOAHUMHU NAPKAMH TA IX KOMIIETEHUIA

Y/IK 349.6

Y nepioa, KOAM OXOpOHa HE-IFKOJ‘H»:HHHBOI‘O MPHPOLHOro Cepenosuy,
[ONAraia, AK MpaBwujio, B opraHizaiui paulo.nanbﬂor?'am.copm'rannx MPUPOIHIX
pecypcis, yNpassliHHA | KOHTPOJIb Y cepi eKoIOrii 3mﬁcm03anm.:a Garatuma
AepKaBHUMH OpraHamu. 30kpeMa, y 7 0-80-Ti pOKH MHHYJIOIO CTOAITTA B CPCP
YNpaBIiHHAM Ta OXOPOHOIO HABKOAKIIHLOrO NMPHPOAHOTO Cepe}.IOB'H[‘ua
aaiiManucs 16-18 MilicTepCcTs Ta BIAOMCTB, NPH LIbOMY OKPEMI1 IPHPOAHI 06'ekTy
3HAXOMMJIHCH B YITPaRJiHHI HE OHOIO, & ACKIJILKOX BiIOMCTB OZHOACHO. Kpim
LBOrO, AK MPaBUNO, QYHKLIL XEPXKABHOIO KOHTPOJIO, AKUMH Hanm;m?c;,
BiAMOBiAHE MIHICTEPCTBO YHM BiNOMCTBO, MOECAHYBAJIHCA 13 €KCIUIyaTauicio
I AKOHTPOTLHOTO NpUpoaHOro o6'exTa. OTXe, BUXOIUIIO, 1O MiHICTEPCTBO YK
BiJIOMCTBO BiJ iMEHI NepKaBH KOHTPOJIOBAJIO camMoro cebe. KoopauHyroumi
opraH, skuii 64 06'€aHyBaB YCKO MPUPOACOXOPOHHY AIAIBHICTH B OAHE LUiNe,
G6yB BincyTHiH. YCi Ui HEAONIKH NMOPOXKYBAJNMU 3JIOUYNHHE CTaABICHHA HO
HaBKOJIMIIHBOIO MPUPOAHOTO cepeaoBua [10, ¢.176].

Ll{o crocyeThca npUpoaHO-3anoBiAHOro GoHAY YKpaiHHM, 30KpeMa
HaliOHANIbHUX NPUPOAHHUX M2pKiB, TYT CUTyallid OCOOJIHBO CKIagHa.
Hey3romkeHuit migxia QO 3aBAaHb ACPXABHOTO YNPABJIIHHA Ta AyO/iOBaHHA
¢yHkuUii nporoBxXye & Aaii icHyBaTy B Ui cdepi. Tak, y HeaanekoMy MUHYJIOMY
ACP)KaBHE YNpPABJIIHHA HAUIOHAJBHMMH NPHPOAHHMH NAapKaMM OOKIaJanoCH
Ha JlepxaBHHHA KOMITET IPUPOAHHKX pecypciB. ¥V 2003 poui gepxkasHe
YOPaBIiHHA OKPEMHMH HaliOHANbHHMH NMPUPOAHHUMH TIapKaMM 3.1 HCHIOBAMM
pi3Hi oprann. 3okpema, Kapnarcekuit HaUiOHAJIbHUH NMPUPOAHMHA Mapk,
BrokHUUBKHH HRLIOHTBHII IPHPOAHMI NTAPK, HAliOHAIBLHII NPHPOXHHMI NApK
"CrHeBip" 3HAXOAKIMCH Y DI ANOPAAKYBaHHI MiHicTepcTBa exouIorii | MpUPOAHHX
pecypcis; Hlaupkiii HaliOHANLHU A NPUPOAHHIL NTApK, HALOHANLHUE IPUPOAHHMI
mapk “Ckoniecbki Becknau” - JlepaBHOro KOMITeTy JIiCOBOIO rocroxapcTsa,
a AzoBo-CuBacbKu#it HaLIOHATBHUH NPUPOJHHA NapK - y BigaHHI JepxaBHOro
YnpasiiHHa cnpaBaMu [9, ¢.59]. Tomy nutanHs npo OpTraHU AEpPI>KABHOIO
YNpaBliHHA HAUiOHAJILHUMM MPUPOAHHMM NApKaMH, a CaMe: BH3IHAYCHHA
Mepeniky TakuX OpraHis Ta xosia iX MOBHOBaXEHb BUMarae ocoGIHBOIO
HayKOBOIO aHali3y.

3aBaHHA AaHOT CTATTi nonsrae Y BH3HAaY€HHI CUCTEMH Ta NOBHOBAXXEHb
Oprais, 1o 3/i/ic HIOIOTH AcprKaBHE yNpaBNiHHA HALlIOHANLHHMH NPHPOIHHMH
napxaMM i aHati3i ePeKTUBHOCTI TakoT AiUTBHOCTI.
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[lornaa¥ HayKOBUIB HA KOO opramsia, aki YTBOPIOWOTS
aepKaBHOMNo yNipaBaiHHA, MOXHA HOAINMTY Ha nBi
soxpema A1 KmoTos {2, ¢.23),

CUCTEMY opranis
Pyny. Qaui TEOPETHUKH
JI.B.Kosans (8, €.25-26), B.H Axosiep [14’
¢.61-63] BUCIORMIOIOTH AYMKY, 1110 ACpXKaBiie YNpaBAIMHA 10iBcHIONOTY nmué

opranm nuxouaa'lo}' BIIQ/IH, THM CaMUM OTOTOXHIOIOM KM icp&aB e Yipannimpg 3
AIANBHICTIO OPraHi8 BUKOHABYO] Branm. Haykosui apyrot rpynu no opranis
ACPXABHOTO YNPABNIHHA, KPIM OPraHis BUKOHAB10} R12

scix pisHis B.B.lletpos {10, c.177-178], M.M.Bpim{yx (1, €.227-233],
10.C.1liemuyuenko {13, ¢.55-60] ta iHui.

AU, BIAHOCATE | pasy

3riiHO YHHHOIO NPUPOAOOXOPOHHOMD 3aKOHOIABCTBA Ykpaiuu 20 opramuie
ACPKABHOTO yNPABNIHHA, KPiM OPraHiB AEPKaBHOT BAAAH BIAHOCATLCH | opranu
MiCUECBOTO CaMOBPARYBaHHs [3].

[lpoaHani3yBaBliu MOTNAAN HAYKOBLIB Ta YKHHe 33K0HOJaBCTBO, MM
BBAXKAECMO, IO OPraHH ACPXABHOIO YNPABIiHHA HALIOHAALHMUMH fPHPOAHUMHN
napkaMH JOUINBHO MOAINATH 3a piBHeM TEPHTOPIANBHOTO MOWMKPEHHSR iX
MOBHOBANKCHD HA 3arANLHOACPKABHI i MiCLieBi (TepHTOpianbHi) T2 3a XapaKTepOMm
iX KOMMETEHLIT HA 3aranbHOAEpXABHi i CneLiaTbHO ynosHosaxeHi. Taku#t
TIOALT AA€ MONUTHBICTS GLMbLI KOMILIEKCHO PO3TIAHYTH iX AiANbHICTD i 833E€MOAIIO
y cdepi opraHisauil, OXOPOH! Ta BUKOPHCTAHHA HALLOHANbLHUX MPUPOAHMX
NapKis.

Opranu AePXKABHOTO YNPaBAiHHA 3arajbHOI KOMNETEHWUIT 3iACHIOIOTS
3arAILHE YNIPABAIHHSA B raty3i OpraHisailii, 0XopoHH i BUKOPHCTaHHA NpupoAHO-
3aN0BiAHOTO QOHAY, B TOMY HHCIi HAUIOHANLHUMH NPUPOAHHMH MAPKAMH,
NOPAA 3 iIHWHMH HANPAMKAMH AEPXABHOTO ynpasninua. Lli oprann ngpiu:yrqr.b
NHUTaHHA OpraHisatlil, OXOPOHH HALIOHANEHUX IPUPOAHNX MAPKiB Y TiM Xe Mipi,
WO # MUTaHHA YNPaBJIiHHA CYCMiTbHMMH BiAHOCHHAMM B8 iHWIMX rany3sx
KHTTEAANBHOCTI CYCTILTBCTBEA. !

Tax, BepxosHa Pana Ykpaiuu sianosinHo no crarri 13 3axouy Ymenn
"IIpo 0XOpOHY HAaBKOJIMIIHLOIO NMPUPOAHOrO cepeaosuwa” [3] waninena
KOMILIEKCOM ITOBHOBAXCHb IN0J0 OPraHisaulii, OXOPOHH Ta BHKOPHCTAHHR
NPHPOAHO-3aMOBIAHOTO POHLIY, B TOMY HHCJII 1 HALUOHANBRUX MPHPOIHHX MADKiB.
lepenyciM, mapnaMeHT BU3HAYAa€ OCHOBHI HANPAMH QEPKABHOI MOXITHKK B
ra1y3i OXOpPOHW HaBKOJWIUNHBONO NMPHPOLHOTO CEPEAOBMINA TA 3ATBCPAKYE
AcpkaBHi exonoriyHi mporpaMu. Hanmprknaz, 3arBepIXeHHA MOCTAHOBOIO
Bepxossor Pagu Ykpainu Bin 22 sepecus 1994 poxy qu??/%-BP [lporpamn
nepenexTunHoro POIBUTKY 3arnosinHol cnpabsu B YxpaiHi, 3aTBCPAMCHHA
3akoHoM Ykpaiuu sing 21 scpecHa 2000 poxy Ne 1989-1il 3aransHOACPXKABHOT

fiporpamu popmysania HauioHaNLHOY exonOTiuKOY Mepexi Ykpaiun Ha 2000-
2015 p. p.
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sk eauHKK 3akoHonaBuni opraH BepxosHa Pana Yipajy,, i
AepKaBHE ynpagiiHHs 3aN0B1AHOI0 Cﬂpasf’*f’ HINAXOM Np ’:’:HxTTH.HOpMa'm;.‘m
MPaBOBHX aKTiB, AKi PETYNOIOTH CyCIALHI BULHOCUHM B 1L rasrys;. Ha”PVnma,
3axonn Ykpainn "[lpo oxopowy yasxonnnu:cbor? ”p"P‘Jﬂm,ro
cepeaosuwa”(1991), “Tpo :zpugon:co-3arloatwinﬁ @oun Yxpainu® (1997 ) "M,
MOPATOPi# Ha NPOBCACHHA CYULTBHHX pybok Ha FipcLKux CXUNAX B 23y,
6vrosux nicax Kapnarcskoro periony” (2000) towo. Qisasnics Bepxony
P’ann YxpaiHH Woao nopmaTuBHo-npasoaor.o 3a6C3TeqcuHx Peatizay;y
3arabHOACPKABHOT NPOrpaMu GOpMYBaHHA HALIOHAILHOT KOO YHof MCpex;
Yrpaiuu Ha 2000-2015 p. p. cnpaMoOBaHa Ha 3aMPOBAKEHHS MPaBOBIX
GOpMYBaHHA HALIOHAILHOI €KOJIOTiYHOI Mepexi. 3 Wiao MeTol HEO6Xinpg
NPHAHATH 3aKOHK Ykpaiuu npo 36epexecHHA 3eMens, npo CKOHOMIY e
CTHMYTIOBAHHA CYO'€KTIB 3eMNEBOOAIHHA | 3€MNIEKOPHCTYBAHHA A0 301 ACHe Hyy
3aXOAiB W00 PO3IBUTKY Ta MIATPUMKH €KONOTIYHOT MEPEXi, Npo IpuGe pexciry
CMYTy MOPIB, BHECTH BIiANOBIAHI 3MIHK O 3€MENLHOINO KOAEkCy Ykpainy,
JlicoBoro koaexcy Ykpainu, Boanoro xonekcy Yipainu, 3axoHis Yipainu "Ipo
OXOPOHY HABKOMHLIHLONO MpUpPOAHOro cepenosniua”, "IIpo 3abesnevennsy
CaHITapHOTO Ta eniaemiuHoro Gnaronomy4ys HaceneHHa". [Ipu uboMmy, came wa
nepwowMy erami (2000-2005 p. p.) peanisauii gaHoi [Tporpamu, nepenBaueno
CTBOPEHHS BIANOBIAHOT HOPMAaTUBHO-NIPaBOBOT 6asu [7].

Jo ynpariiHcekoi koMmnieteHuii BepxoHot Pann Ypaiuu y cdepi npuposo-
3aNoBIAHOIO GOHIY, B TOMY YHCII i HALIOHATBHHX NPUPORHMX Mapkis, ciin
BITHOCHTH NapJaMEHTCHKHH KOHTPOIb, KK TPOABIAETHCS Y pi3Hux $popwmax,
30KpeMa 3aCTyXOBYBAaHHA Pi3HOTO pony indopmauii (qonosisei i 3BiITHOCTI),
nepenbayeHol 3akoHonascTBoM. Hanpuknan, ITocraHoma BepxoBHoi Paau
Yxpaiun Bin 12 Bepects 2002 poky Ne 140 - IV Ipo indpopmauiro Kabinery
MiuicTpis Yipains npo 3aifiCHEHHS NEpPXaBHOT MOMITUKH LIOAO BHKOHAHHA
3aKoHiB Ykpaitu "1po npupoaHo-3anosiaxuii oun Yipainu® i "I1po oxopoxy
KyJbTYpHOT CNaguWMHKU" Ta NMPO AOTPUMAHHR NOCANOBHMH OCOGAMH BHMOT
YHHHOTO 3aKOHOABCTBA CTOCOBHO HauioHanbHOro 3anosianuxa "Xopruus” i
IHLWIMX ICTOPHKO-KYIbTYPHHX 3aNOBiHHMKIB i 06'€XTiB MPUPO/IHO-3AIOBI AROTO
donay”. Tax, 3rizHo 3 nieto [TocTanororo, po3maHyBIH tHpopmauiro Kabinery
Misicpis Vipaiuu, Bepxosna Pana Ykpainu nocTanoBwIa BH3HATH poboty
KaGinery Minictpis Yipainn mono PO3BUTKY NMPHPOAHO-3aNOBLAHOL CNIPasH
HEAOCTAaTHLOIO.

Kpim Bepxosuoi Pagu YkpaiHu, ynpaBaiHCbxuMH QyHKLiaMu Ha
3aranpbHOACPXABHOMY PiBHI HanineHutt Taxox [Ipesnnent YkpalHh.
NosHoBaxenns MNpeiuaenra Ykpaiuu y nanit cpepi 6e3nocepeanso He
nepeabaucHi B YuHHOMYy NMPpHPOACOXOPOHHOMY 3aKOHOARBCTBI. OAHAK, BUXOAMHH
3 KOHCTUTYLLIAHOTO cTaTycy I1 pe3nacHrTa Ykpaiiu, MOXEMO 3po6HTH BHCHOBOK,

150

ac Micye

o,



10 BiH M€ MOX/IUBICTb AKTUBHO SIVIMBATH Ha PO3BUTOK NIPMPOOOXOPOHHOTO
4aKOHOAABCTBA, .anoc.::conancmm OpraHi3aniiHoj CMCTCMM. YNpaBniHHa y cepi
oXOpOHH, OpraHizauit Ta BUKOPHMCTAHHSA NPMPOAHO-3aMoBiAHOIO dony.

npuponooxopommﬁ acnexT Aainn bHOCTI [Mpesunenra svaxoants CBOE
piI0OPAKEHHA B HOTO yKa3ax. l.lanpuma,n, 13 METOI0 30epeernn Ta BIATBOPEHHS
LiHHMX TIPHPOAHMX K’OM'HJI.CKCIB, resodoHay TBAPUHHOTO # pocauHHoro CBiTY,
yHiKATBHHX NAaHAWAPTI8 | NPUPOAHKX 06'eKTiB, AK HaALIOHANBLHOIO HanGaHHs
RAapORY Vxpaiun Ilpesnnent Vkpaiuu Bunas BiANOBiAHI Ykain: "Ipo
366 PEKEHHA | PO3BHTOK NIPUPOAHO-3aMOBiAHOTO doHny Ykpaiuu" Bin 8 BEpECHs
1993 poxy Ne 362/93, "Ilpo pesepsyBaHHA LiHHKUX NPUPOAHUX TEPUTOPIH ans
HACTYIHOIO 3anoBiAaHHA" B 24 kBiTHA 1998 poiy Ne374/98, "I1po HesiaxnaaHi
3aX0AH IOAO 3a0€3MNCUEHHA NOACPKAHHSA 3aKOHOAABCTBA Y MeXax TepuTopi#
Ta 00'€KTIB MPUPOAHO-3ANOBIAHOIO bonay Yipainu" Bix 11 aucronaga 2004
poky Ne 1396/2004.

Taxox IIpe3snaeHT CBOIMH ykazaMu NocTaHOBRNAE CTBOPEHHS TOIO YU IHIKIOro
HaUIOHAJILHOIO NPUPOAHOTO Napky. Hanpuxian, Ykaiu [Ipe3unenTa Ykpaiuu
"[1po CTBOPEHHA YKAHCHKOINO HALIOHAILHOTO NMPHPOAHOIO napky" sig 27
BepecHA 1999 poxy Ne1230/99, “Ilpo cTBOpeHHs HALLIOHANBLHOTO NPHPOAHOIO
napxy "Croniscbki Beckunu"" Big 11 motoro 1999 poky Ne 157/99. -

Halibinswum konom Ge3nocepeaHix ynpasniHCbKIX HOBHOBAKEHD y coepi
opraHisaii, OXOPOHH Ta BUKOPUCTAHHS NPHPOAHO-3aHOBI AHOTO ¢onny, cepen
yCiX opraHiB nep>XaBHOIo )analmim-m 3arajlbHO1 KOMIMETEHILil, HaALIeHMIA
Kabinet MinicTpiB Ykpaiu. Horo koMnereHuis B Likt cdhepi Bu3HaUeHa CTATTEIO
17 3akoHy YipaiHu "IIpo 0XOpOHy HaBKOJIMILIHEORO HPUPOIHOTO cepenosuma”
31

KaGinet MinicTpis Ykpainu saificHioe peanizaliio Bu3Ha4eHOT BepxoBHOIO
Pangolo Vxpainu exonoriqHol noairuku, 3abesneuye PO3poOKYy perioHanbLHUX
eKONOriYHKUX MporpaM. besnocepenniMmu nosHoBaxxeHHaAMK Kabiner MinicTpis
YxpaiHH B ranysi oXopoHu, opraHisauii Ta BUKOPHCTAHHA NPHPOMLHO-
3anoBiAHOTO (GOHAY € Te, L0 caMe ypaa NpHiMae pilleHHs Mpo Oprasizaiio
TEpUTOPIt Ta 06'eKTiB NPUPOAHO-3aMOBIAHONO GoHTY 3arajIbHOACPKABHOIO
3HAYCHHS.

Ypaa BCTaHOBMIOE MOPAKOK BH3HAYCHHN 300py Ta rpaHUUHMX Po3Mipis 3a
KOpUCTyBaHHA NpUPOAHMMH pecypcamu. Hampuxnaa, KaGiver Minictpis
Ykpainu 3aTBEPAKYE MepeNiK MIATHUX MOCHYT, AKI MOXYTh HanaBaTUCH
SlomxeTHIMH ycTanoBaMy NPUPOAHO-3anoBiAHOIO pouay (TTocranosa Kabiner
MisicTpis Vkpaiuu pin 2 uepsHa 2003 poky Ne 827) Ta 3aTBEpaXy€e TaKcu ans
obuncneHHn PO3Mipy BiWIKORYBAHHA IIKOAH, 3AMOAIAHOI NOPYIICHHAM
MIPHUPOAOOXOPOHHOIO 3aKOHOAABCTBA Y MEXAX TepUTOpi#t Ta 06'eKTiB MpUpPOAHO-
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sanosiaroro doray Yipainu (Tloctarosa Kabinety Minictpis Vipajyy, BinQ)
ksiTHA 1998 poky Ne 521).
CriewiaibHO YOBHOBRXEHHUM OPIraHOM I€PKaBHOrQ YNpanigy, .

[UTaH5 OXOPOHM HAaBKOMMIIHLOO NMPUPOAHOrO CEpeaoBHuLIa, KOOy gy
Gesitexy, 3aMOBiRHOT CMPaBy, a TaKOXK rIAPOMETEOPONOFINHON Aisnkkogy; ¢
MiHiCTEpCTBO OXOPOHH HABKOJMWHBLOTO NPUPORHOIO Cepenosuiya Yxpa-mm
[IoBHOBaXEHHA CMEUialbHO YNOBHOBAXEHOIO LEHTPaNbHOrO Oprany
BHKOHABYOI BIaZH 3 INT2Hb OXOPOHY HaBKOTHUIHEOO MPHPOJHOTO Cepenoamyy,
sakpinsieni crarreio 20 3akoHy YxpaiHu "IIpo OXOPOHY HaBKOMUUIHEQ,
NpUPOAHOTrO CepenoBHILa” [3] Ta ITonoxenHam npo MiHicTepcTso OXOPOHy
HABKOJHMIUHBOIO PUPOAHOro cepenoBuila Ykpainu [12].

MinicTepcTBO OXOPOHH HABKOJHIWIHBOIO NMPHUPOAHOIO CEPEAOBHI,
3AIACHIOE KOMIJIEKCHE YNpPaBlliHHA Ta peryiioBaHHa y cdepi oxopony
HaBKOJHMIIHLOr0 MPHUPOSHOIO CEPENOBHILA, PALIOHAIBHONO BHUKOPHCTaHHg
NpHPOAHUX pecypcis (kpiM Haap), 3a06e3r1eYeHHA EKONOTIYHOT i B MEXaX cBoe}
KOMIIETEHLIT paniauiifHof 6e3neku, opranisauili, OXOPOHH Ta BMKOPHUCTaHHy
MPUPOAHO-3aMIOBIAHOrO POHAY YKpaiHH I HaUIOHAIBHOI €KOJIOTIYHOT Mepexi,
To6T0 ynpaBniHHA NpUpOAHO-3anoBinHuM PoHAOM YKpaiHH, B TOMY uucni
HaUliOHAIbHMM M NPHPOAHUMH NapKaMH, faHe MiHicTepcTso 3ailicHioe nopsy 3
ynpaBjiHHAM iHIWWMMH NpuHpoaHuMM pecypcamu. Ha Micuesomy
(TepHTOpianbHOMY) piBHI QYHKUIOHYIOTH OONacHi AepXKaBHI yNpasiiHHg
OXOPOHM HaBKOJHLIHBPOTO NPUPOAHOIO CEPEAOBUING, SAKi 3AiHCHIOIOTh CBOO
AANBHICTD i3 IEPKABHOTO YNPABNIHHA NPHPOAHO-32ITOBIAHUM (BOHIOM Y THX
HanpsMkax, wo i MiHiICTEpCTBO OXOPOHM HABKOJMIUHBOFO NPHPOLHOro
cepesosuitia. To6To obnacHe AepKaBHE YIPABRNIHHA OXOPOHM HaBKOJIHMLIHBOTO
TPHUPOJHONO CEPEAOBHILA € TEPUTOPIAIBHIM OpraHoM MiHicTepcTsa oxoponu
HaBKOJIMIIHBOIO MPHPOAHONO CEPEAOBHILE YKpaiHH i BXOAUTH A0 cdepw ioro

ynpaBaiHHA.
OcHoBHUMH 3aBRaHHAMU MiHiCTEPCTBa OXOPOHM HAaBKOJMILHBOIO

NpUPOAHOro cepeloBHINAa YKpaiHH y cdepi oprauizauii, oxoponu Ta
BUKOPHUCTaHHA NMPUPOAHO-3aM0BIAHOI0 Gonny €: 3abe3neyeHHA peanisauii
ACPXABHOI MOJITHKH y cepi 3anoBiqHOT cnpasy; 3AiHCHEHHS KOMILIEKCHOTO
YNpaBiHHA i perymoBaHHa y cpepi opraHizauii, OXOPOHH Ta BUKOPHCTAHHA
MpUPOAHO-3aMOBiAHOrO ¢poHay YkpaiHu i GopMyBaHHS HaUiOHANbHOI
€KOIOriYHOT Mepexi.

Binnosinro no uux sasaaus nane MisictepcTso peaisye eauiy HayKoBo-
TeXHIYHY noniTuky y cepi 3anosiauoi cripaBy, GOpMyBaHHS HaUiOHANBHOL
el_conoriqﬂo'l' Mepexi, 3a6eanedye 36epexents 6i0n0riYHOrO Ta TaHALAGTHOTO
PISHOMaHITTS, PO3BHTOK 3anmoBinHOT cnpaBH, ynpaBniHHA OXOPOHOIO i
SHKOPHCTAHHAM TePHTOPIH i 06'€kTiB NPUPOAHO-3aTI0BI AHOTO ¢ouny Yxpain,
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[AroTOBKY ﬂP°“°3"1{iﬁ 1010 CTBOPEHHA HOBUX Ta PO3LWIMPEHHS TepUTOPpii
jcuyrounx  06'€kTiB  npupoano-zanosiaxoro pouny Ypainu
3arafbHOACPXABHOMO 3HAYCHHS, BeneHHA YepBOHOT KHIMY Ykpaiuu i 3eneHoi
kuurk YKpaiH, 30 ACHIOE MiXxHapoae CNispoGiTHUUTBO OpraHizoBye po6oTy,

rioB's3aHy i3 3ATyUEHHAM MDKHAPOAHOY TexHiaof AOMoOMOTrH y cdepi 3anoBigHol

cripasy, CIPHAE €KONOTiYHIK OcBiTi Ta CKONOTiYHOMY BMXOBAHHIO TPOMAASH
rowso [3; 12].

Iloxo 6esnocepeansoro YUDPABIiHHR HauioHanbHUMY NPUPOAHUMH
napkaMH, TO CNICINANBHO YNOBHOBaXKeHU LUEHTPaIbHMA OpraH BUKOHABYOT
BJIa/I1 3 IATaHb OXOPOHH HABKONHMIIHBOTO [

PYPOAHOIO CEpENOBHMLIA 3aTBEPAUB
3aratbHO000B'A3KOBI JUIS BCIX HaUiOHANBHUX NPHPOAHMX MAPKiB MONOKEHHA,
sokpeMa Ilonoxenns npo exonoro-oceirmio BIIBHICTD 3aM0BiAHUKIB i

HaUIOHANBHMX MPUPOAHUX Mapkis Ykpainu (naka3 MiHicTepcTsa oxoponu
HABKOMUIHBOTO NPHUPOAHONO CepenoBMINa Ta ANepHOT Gesnexku Vxpainu 21
Bepecta 1998 poky Ne140) Ta Nosokennus TIPO HAYKOBY AIAIBHICTS 32NOBI AHUKIB
i HRIOHAILHUX TIPUPOAHKX napkis Ykpaiuu (s1akas MinicTepcTra exosnorii Ta
NPUPOAHHUX PeCYpCis Vkpaiuu sig 9 cepnua 2000 poky Ne 103). Takox came
CMEUiaibHO YNOBHOBAXKE HUH UCHTPaJIbHM# OpraH BUKOHABYOY BIIAM 3 TUTAHE
OXOPOHH HABKOJIMLIHBOTO NPHPOAHOIO CEpexOBMIIA 3aTBEPKYE MOIOKEHHS
npo ToH 4 IHWKA HanioHaNbLHUY npuponuunii napk (IlosoxeHus "Ipo
HALIOHANLHUA NPUPORHUL napk “anmuubmﬁ"", 3aTBEPIKEHE HAKa3zOM
MinicTepcTBa exonorii Ta IPUPOAHHX pecypcis Vkpaiuu Big 24 moBTHS 2001
poxy Ne383, [Tonoxenns "IIpo Ykauchkuit HaUIOHANBHUH NPHPOAHUI napk",
3aTBCPIKEHE Haka3oM MiHicTepcTBa exonorii ta MPHAPOAHNX pecypciB Ykpainu
Bift 24 x0BTHA 2001 poky Ne383 TOLLO).

¥ cxnani Minicrepcraa OXOPOHH HABKOAUUIHLOIO NPUPONHOIO CepeacBHIIA
nie JlepxasHa cayx6a 3anosignof CNpPaBy, dKa € ypsaoBHM OpraHom
ACpaBHOTO yrpasniHHA y cdepi opranizauif, OXOPOHH Ta BUKOPHMCTaHHS
TNPMPOAHO-3an0BIAHOTO GOHAY YipaiHu. Hepxasha cryx6a sanosinnol crpasm
€ ipaBoHacTyNHKKOM [0IOBHOIO yIIpaBTiHHA HALIOHANBHIX NPUPOAHMX NapKis
I 3anoBigHoi CnpaBH i Ai€ Ha miacrasi [lonoxeRHs Ilpo HepxasHy cayxby
3aNoBiAHOI cripasy, 3aTBCPIUKCHOTO NocTaHoBoo KabineTy MinicTpiB Ykpainu
BiA 9 cepmua 2001 poxy Ne 1000 [11]. [lopisnioioun Hepxasuy ciyxGy
3_N0BixHOT cnpasu # [oyioBHE YNPaBITiHHSA HAIIOHATILHVIX NMPUPOAHMX NApPKIB i
3aNOBIANOY Cripasy, Mepw 3a Bee BAPTO BiAMITHTH BAATY 3Mity CaMol Ha3Bu
CrenianeHoro ypsnosoro opraHy ynpasniHua # cdepi oxopoun, opraHizauii i
BUKOPUCTaHHg NPHPOAHO-3AMOBIAHOIO GOHAY i 0COGIHMBO BAXKIMBO lie came
AR HaUiOHaNBHUX NPUPOAHUX MapKiB - Tenep AaHa kareropis OCOGF“B?.
OXopomoBanux NPUPOAHUX TEPHUTOPIN HE BUAINAECTHCA 3a MEXI 3anoB1AHOI
“MPaBH. 3emvaitho, HauioHALH IIPUPOAHI Napku 3aiiMaloTh 0cOGNIUBE MICHES
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T8 NOVIO OCHOBHHX 3anjatid UbOKO CIICIAABHOIO ypn;l'olmlo oprany, o

OcHOBHUMM 3asjaniiaMu Jlepraniol cnyxGu 3A0B 3y
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CIIPABM € YHaCTb Y MERAX cBoEl KOMIICTECH LT B PCARIBAIUT UCPHABHOT 110y gy

y Cepi 36CPORTHHA T HEBHC LRI HBOIO |;|-u«)p:fc1'fuu " I(l—[')lflp()}ll u.)-'.;al 0B1AHON
dowy, BIATBOPCHNA OO IPUPOAHNKX K"M“f""(c”’ 1 OLEKTIB, .!aGe';m.:-.c,,,,,l
ACPXKABHOTO YNPAWIIHHA TCPHTOPIAMH it of'ckraMu NPUPOAHO-3a110BIAHe Y
GoHAy; JARCHSHUA AOPIKABHOTO KOHTPOJIIO 3a AOACPKAHIAM PCKHMY TCPUTOpif
Ta 06'€KTiB npupoano-3anosiauoro ¢ouny; 33603"0‘!&1“!.5! 30epexenng
Gionorivnoro  NaKAWadPTHONO PI3HOMAHITTR HA TEPUTOPIAX NPUPOAH..
sanosianoro GQoHAY; NIAIOTOBKA npono3uiif wWoaAo CTaNoro PO3BuUTKY
penpe3enTaTHBHOY MEPeXi NPHPOAHO-3aM08iaHOT0 QOHAY Ta popMyBaruy
HALWIOHANBHOT EKONOTINHOT MEPEXi.

Takox gaHa cnyx6a OpraHizoBye€ i 34IACHIOE METOANYHC KEPIBHMUTBO
BeACHHAM 3aN0BiAHOT CnpaBH; po3podnsi€ Ta 3anpPoOBaMKYE €KOHOMIYHUf
MeXaHi3M 36epeXkeHHA, HEBUCHANUIHBOIO BHKOPHCTAHHA i BiATBOpPCHHs
NPHPOAHUX KOMILIEKCIB TEPHTOPiH Ta 06'€KTIB NPUPOAHO-3a0BIAHOIO (onay;
KOOPAHHYE AiSJIBHICTh YCTAHOB NPHPOHO-3aII0BIAHOIO oAy B Cayxbu
JAEPXaBHOT OXOPOHH NPHPOAHO-3anoBiAHOIO Poray Ykpainy; 3aitcHIOE 3axoau
wWoao npodeciAHol MAroTOBKH Ta NEPENiIArOTOBKM Kaapis; po3pobase
NOJOXXEHHA NPO NiAnopsaxoBaHi MiHCTEPCTBY OXOPOHH HABKOJIMLIUHLOTO
NPUPOAHON0 CEPEAOBHIUA YCTAHOBU NMPHUPOAHO-3aN0BiAHONO GoHAY, noaac
MiHiCTepCTBY MPONO3KUIT IXOAO NPH3HAYSHHA IX KEPIBHUKIB, @ TAKOXK MOMOMKYE
MONOXKEHHR NpO iHWIi TepuTopil i 06'exTU NpnpoaHo-3anosinHoro ¢ouay
3arajisHOACPKABHOIO 3HAYCHHA, 3abe3neuye BeaeHHs epxaBHONoO KagacTpy
TepHTOpiH Ta 06'€KTiB NPUPOAHO-3aNOBIAHOr0 QOHAY, CHCTEMATHIYE
iHdpopmauio y chepi 3anosiaHol CrpasH; 3a NOrOMKEHHAM i3 MiHicTepcTBOM
OXOPOHH HaBKOJIHMLIHLOIO NMPHPOAHOIO CEPEAOBMILA OPraHi3oBye, 3aiACHIOE A
KOOpAMHY€ poOOTy 00 CTBOPEHHA HOBMX i PO3LUMPEHHS TEPHTOPI it iCHYIOMHX
0b'exTiB MPHPOIHO-3aM0Bi AHOTO GOHAY 3aratbHOAEPKABHOIO IHAUECHHS, IMIHH
IX MeX | KaTeropil, CkacyBaHHs crarycy Towo [11].

3 YpaxysaHHAM CrienHdikK AisnsHOCTI y JepxaBHill cryx6i 3anosigHoi
CNpasu Moxe yTBOPIOBATMCA HAayKOBO-TeXHiuHa paja. Ha Hawy RyMKY,
CTBOPEHHA HaykOBO-TEXHiuHOT paau B ckjiaai it KepiBHMKA, AUPEKTOPIB
;aerl;zz::::w, Hagiouanbnux NPUPORHUX MApPKiB, NpeAcTaBHHUKIB 1HWINX

OPTaHIB, WO BHKOHYIOTH CYMIXHI 3aBjaHHs, Crelliasi30BaHHX
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oMaACHKIX opraHizauii, NposinHmnx y.’-{eHHX. Ta daxisuis € neobxianicTio
nepcllYCiM ans NOLYKY HaﬁOHTMMa..J'IlelLIHX | HaltebexmuBHiWMX wasxip j
croc0BiB BAPILICHHA HAYKOBUX, TEXHIMHUX, EKOHOMIUKUX, NpaBoBMX T2 jHIuMx
pobeM p.o3amxy 32M10BIAHOT CNipaBy.

Ha micueBOMY DIBHI OPTaHaMu AEPXaBHOTO ynpasniHHg 3aranpmof
owneTeHLiil € Micuesi AepxkapHi _aﬂMiHiC'rpaui'f Ta OpranK Micuesoro
camMoBpAAYBaHHA (CIIBCBKI, CENHUIUHI, Michki, pafoHHi i o6nacki paau i ix
puKOHaB1 Opr.anu)_'.. ITosBroOBaxeHHs pan i Micuesux ACPMABHUX aAMIHICTpaLiH
y cpepi opraHisauti, OXOPOHH # BUKOpUCTaHHA IPMPOHO-3aN0BIAHOrO GoH Y
pusnaueHi y 3akoHl Ykpainu "llpo OXOPOHY HaBKOJMUIHBOIO NPUPOAHOTO
cepenoB"ma" [3], 3akoHi Vkpainu "IIpo micuese CaMOBpAXyBaHHA B Ykpaini"
[5], 3aKoHi chp:cl'fnu "IIpo micuesi aepxashi anMiHicTpauii" [6]. Micuesi
nep)l(aBHi. aaMiHICTpauii Ta opranu mMicuesoro CaMOBPsYBaHHA 3AiHCHIOOTH
SK BJIACHI MIOBHOBAXCHHA, TaK i Jie/leroBaHi, npu usoMy y ixHi# aisisHOCT]
npucyTHiH GaxTOp MHUPOKOT CyMiKHOT KOMNeTe i,

Tak, MiclieBa Jep)XaBHa aAMiHiCTpallis BHOCUTD Npono3uuii BiANOBiAHAM
opraHam MiCUEBOTO CaMOBDATYBaHHS WOAO OpraHisauii TepuTopiii i 06'eKTiB
ApMPOAHO-3aNOBIHOTO GOHAY MicueBOro snauenHs [6]. Takox Micuesi
JepXasHi anMiHICTPaLii BUKOHYIOTH TOBHOBAXEHHS, AENEroBaH] im paroOHHUMH
i obnacHuMH panamu. Tax, paliorHa it o6nacHa pajga ACNEryIOTh BIATIOBIAHKUM
MICUEBHMM ICPXABHUM aqMIHICTPALIAM TaKi NOBHOBAKEHHA, K MiArOTOBKA M
NOAAHHA HA 3aTBCPIPKCHHA pajH NPOMNO3MULIN wWoOAC opraHizauii TEPUTOPIH i
06'exTiB NPUPOAHO-3aNOBIAHOI0 GOHAY MICLEBOTO 3HAYEHHA Ta IHILUX
TEPUTODIH, L0 MiAIATAIOTH OCOONMBIH OXOpOHi [5).

Llfono CiMbCLKUX, CENMUIHUX, MICHKUX, PalfOHHIX Ta O6NaCHUX paz, TO
BUIJTIOYHO Ha MIICHADHOMY 3aCiiaHHi CUTBCHKOT, CENMLIHOT, MiChKOT, patoHHOT
7 obracHOi pal  BMPIUIYETHCH NMUTAHHA NPUNHATTA pilleHk NPO OpraHizalio
TepHTODIit i 06'exTiB NMpHUpPOAHO-3anOBiAHOrO GOHLY MICLIEBOTO 3HAYEHHN Ta
KX TepUTOPiH, WO MiANATaoTh 0cOGAUBIH oxopowi [5]. Tak, piweHHaM
YepHiseuskoi o61acHOT paau Bix 16 uepsHs 2000 poxy po3IHPEHO IPUPOAHO-
3anosiaumii poun ob6nacri, pienHaM IBaHo-®pankiBebKoT 06nacHOT paau Bin
28 rpyans 1990 poky BM3Ha4€HO TEPENIK TEPUTOPIN Ta 06'exTiB IIPUPOAHO-
3aMoBiAHOIO POHTY MiCLEBOrO 3HAYECHHA.

Citsenki, cenmmui, Michki pagy A% 3aidicHeHHs BUKOHABYMX bYyHKUIH i
HO?HOBaX(eHb MiCLIEBOrO CaMOBPAyBaHHA CTBOPIOIOTH BHKOHABYi OpraHu pan,
AKL BXOAATS y cucTeMy MicLieBOro camMoBpsaysaHHa. Tak, A0 CaMOBPAXHHX
MIOBHOB&XKEHbL BUKOHABYMX OpFaHiB pal HaJIeXKUTh MIArOTOBKA i BHECEHHA Ha
PO3IAA pany ipono3uuii oK MPURHATTA PillieHs NPO OpraHi3auilo TepuTopil
1 00'ekrin NPHPOAHO-3aMOBINHOrO POHAY MiCLEBOro 3HaYCHHA Ta iHUIMX
TEPHTOPIM, o mignaraioTs 0cobnmsiit oxoponi [S].
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OpHaK Aeio No-iHWoMy nepenﬁaqeﬂa‘KOI\ffleTeHuia MicLienyy pan ; -
BUKOHABYMX OpraHis y c¢epi OXOpOHH, (iprauulsauu Ta BUKOPUCTaHHg NPupe b i
sanopigHoro ¢oxay B 3aKOHI YKPa'"f‘ HPO OXOP?HY Hanonume:O“
PHPOIHOTO CEpelOBHIL”, & CaMe: MiCUeBi paau, ix BUkoHapuj Opra:;o
npUHAMAIOTh PilIEHHA NpPO OPraHI3alliio TEPHTOPIH Ta ot?'ex-rig npuponnon
sanosigHoro Gpoxgy MiCLIEBOIO 3HAYCHHS H IHIKX TEPUTOPIH, 1o ni,n,n,[ram;
ocoGnusiit oxoponi (CT.15, m.i, €T.19, 1n.1) Ta HIY0r0 HE CKa3aHO npo pj AroT0, b
i BHeCEeHHS Ha PO3NISA paiu NPOTIO3HUIH LIOXO .npuﬁﬂs'rra pileny, Npo
oprasisauilo TepUTOpi#t i 06'€KTiB NPUPOAHO-3AMOBIAHOIO doHay Miclieropy,
3HaueHHS Ta IHUIKAX TEPUTOPIH, IO NiAIAraloTh 0CO6IUBI i OXOPOHI. Tomy Tpe6ia
BHECTH BianoBiAHi 3MiHM 10 32kOHY YKpaiHH "[Ipo oxopoHy HaBKONMM LI Hb oy
NPUPOIHOTO CEPEAOBUILA" , BPAXOBYIOU H NOIOKCHHA, 3aKPiIUIeH] y ¢T.33 3akony
VYipainy "Ilpo micuese camoBpsanyBaHHa". KpiM uporo, Ha Hamy HYMky,
AOUINBHO Oyno 6 po3wupuTU (i 3aKpiNUTH Y YUHHOMY 3aKOHOAaBCTRi)
NOBHOBAKEHHA MiCLECBUX OPraHiB BIAZH - BUKOHABYMX KOMITETiB Cillbchim,
CeJIMLIHMX | MICBKHMX Pad Ta PaOHHHX 1 O0NaCHMX AePXaBHMX aaMiHicTpauijx
OO MiArOTOBKHM i BHECEHHS HA PO3MIAA BiANOBIAHMX OPraHiB NPONO3wMl
OO0 MPHHHATTA PilleHb PO OpraHi3auiio TEPUTODIi i 06'exTiB npupoauo-
3ar10BiAHOTO POHIY HE NHLIE MICIIEBOIO 3HA4YCHHA, aJe i 3arajibHOAECPXKaBHONY
3HAYEeHHA.

AHai3yI0uM 3aralbHOACPXKaBHE Ta MiCLIeBe yIpasliHHs Y chepi opramizauii,
OXOPOHH Ta BHKOPHCTaHHA MPUPOAHO-3a110BiAHOIO GOHIY, Clix BiamiTuTH, mo
451 €(eKTUBHOIO, HEBUCHAXJIMBOINO BUKOPUCTAHHA H OXOPOHH HaUiOHANBLHUX
NIpUPOAHMX MAapKiB, NMeEpil 3a BCE, Chin 3a6e3meuyuTH onTuMaiabHe
CNiBBiAHOIIEHHA 3arajibHOAEPXKABHMX | MICUEBHX iHTEPECiB y CTBOpeHui
CHCTEMH OpraHiB Aep>aBHOINO YNpaBfiHHA Y jAaHi#t cdepi. Lilo crocyeThesa
BMKOHABYOT BIIa/I1, TO B3aEMORIA ii OpraHis MoBuHHa 6a3yBaTHCs HA PO3yMHOMY
CniBBiRHOWICHHI UeHTpanizauii i AeueHTpasizauii y cpepi aepxasHoro
YIPaBJiHHA IPHPOAHO-3AMOBIAHHM (GOHAOM i HALLIOHANBHUMM NIPUPOAHUMH
napkaMH 30Kpema. Ha CLoroaHiluHii aeHb MiCLIEBi OpraHu NOBUHHI BiZirpaBaru
BHDIIIANBEHY PONb Y 3AIACHEHH] AEP)KABHOIO YOPaBMiHHA HaliOHAJILHUMH
NPUPOAHHMHE MNMapKaM#, OCKIJIBKH BOHM Halbinbm HabGnuxeHi Ao AaHoi
MicueBocTi i 6inblue BindyBaloTh Ti NpoGaeMy, aki TypOyIoTh JaHuUil perioH,
30KpeMa TaKMH MiaXin ZO3BOJIAE NPU MPUHHATTI pillieHb BPaxoByBaTH crieldixy
€KONOri4HUX iHTepeciB koxHOT MicueBocti. Ha ans, cyyacHa cucTeMa
ACPXKaBHOTO YNpaBIiHHA B rajy3i opraHisauii, OXOpOHH Ta BHKOPHCTaHHA
NPHPOAHO-3AMOBIAHOTO HOHAY € BCe HIC HARTO LICHTPali30BAHOIO i MiCTHTD
CACMEHTH BIiAOMYOCTI, 110 HE AO3BOJINAE B NOBHil Mipi BpaxoByBaTH
TEPHTOPiaNibHi IHTEPECH.
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KpiM TOrO, .;Iouim.uo BUAUINTH perioHanbHuii piBEHL Aep)aBHOro
(paBTiHHA i{auIOHa.ﬂbHHMH NpUpOAHUMH flapkamu came B Kapnarchikomy
pen'OHi YkpaiHH, CTBOPUBILH Bumommnfn ynpanmucbxni{l opraH. [Tpu LbOMY
[ia perioHaNBHUM NCPKABHUM yIIPABAIHHAM MU PO3yMieMO He aisnbHicTh
oGnacHHX | PAMOHHUX OPraHis AepKaBHOMO ynpanmu.m; B MeXax Bianosiasux
MMiHiCTpaTHBHO-TeP‘.'lTopla-"b""x'oﬂ"f{”ub,. aJKE L1 OpraHy BIZHOCATLCA 10
MiCLEBOTO (TcpHTOpla.Jle(.)l‘O) pPIBHA. PerioHanpHe YNpaBriHHA NOBMHHO
OXONAIOBATH TEPHTOPIIO KifbKOX .(}laox i 6inewe) o6nacredt. s noszunuis
3yMOBJIEHA THM, 11O H:”-lulo.f.iaJIle r}pnponni napku, Syayyu eneMmeHTamm
eKOCHCTEMH Ta €KOJIOTIYHOl MEpPeXi, po3TauIoBaHi Ha MiCLEBOCTI, AKa He
cnisnajac 3 aAMIHICTPaTHBHO-TEPUTOPiaNbHIM noainom Ykpainy,

Taxuit MAXIX IO PEriOHANLHOTO AEPXABHOIO ynpariHHs Kapnarcskoro
perioHy YKpaiHy 3yMOBJICHHUI THM, L0 CaMe B Mexax Kapnarcekoro periony
po3TalWoBaHO OiMbUWICTL HAUiOHANbLHUX NPUpOAHMX napkiB Ykpaiuu
(Kapnarcbknil HauioOHANBLHUN npUpoAHUH NnapK, BmKXHULBKUA HauionapHUHK
NpUpOAHIH NMapK, YIKaHCLKMH HALIOHATEHUYN TPUPOAHUH napx, HauioHaAbHUMN
npupoauuit napk "Ckonisceki Beckuau”, HauioHanbHuUi NpUpOIHUT nmapk
"CuHesip", HaUIOHANBLHUY NpUpOAHUI napk "Tyuynsuuna®). Ilpu usomy
nepenideHi HauiOHANbHI NPUPOAHI NAPKH MAFOTE CIILIBHI O03HAKH, BIAHOCATLCA
A0 TipCbKO-JIICOBHUX, YTBOPIOIOTh €AMHY NMPHPOAHY €EKOCHCTEMY i B
3aranbHOAEPXKaBHIH NporpamMi GOpMyBaHHS HALIOHANBLHOT €KONOIIYHOT Mepexi
Yipainu Ha 2000-2015 p. p. BX0AATS O CKIAZY OKPEMOTO IPUPOLHOTO periony
"Kapnarcpbka ripchka Kpaina” Ta pasoM i3 3aroBilHUKaMH PErioHy YTBOPIOKOTH
Kapnarcekuit eeMEHT HauioHanbHOI ekonoriuHoi mepexi [7]. Ceoronni
ACPXAaBHE YNPABIiHHA LUMMY HaUiOHAILHUMH NPUPOAHMMM NapKaMM Ha
TEPUTOPiaNEHOMY PiBHI 31iHCHIOETHCS MiCLIEBOIO BAAOIO YOTHPHLOX O6acTel
(IBaHo-@pankiechka, 3akapnarcebka, JIbBiBchka, UepHiBenbka), Lo He cnpuse
MIAHOMIpHIH, y3ro/UKeHiAl Ta KOMIUIEKCHIH OXOpOHi i HEBMCHaXIHUBOMY
BUKOPHCTaHHIO. ToMy ¥ AOLLTBHO CTBOPUTH PEriOHANBHMI OpraH ACPXKABHOIO
YTpaBJiiHHA HALIOHAIbHUM M IPUPONHVMH Napkamu Ykpaincbkux Kapnar, skuit
61 nowvpiosas cBoi ynpaBAiHCbKi MOBHOBAXEHHA HAa BKA3aHI HALIOHAIbHI
NpHpoAHi napku. OCHOBHE MPU3HAYEHHS LBOIO PETiCHANILHOTO OpraHy - Le
kOOpAKMHAUIA AiANBLHOCTI MiCUEBHUX OpPraHiB AepXaBHOTO ynpasiiHHA
HaliOHANBHUMMK ApUpOAHUMY napkamu. J[o Horo komnereHuil ciig BiAHECTH
RiAbHICTS i3 flnaHyBaHHA, peali3auil i KOHTpONIO 3aX0AiB 3 OXODOHM H
HEBUCHAXUIMBOTO BHKOpMCTaHHA MoTeHuiany (oco6imso pexpeaniitoro)
HaWoHaNLHMX NpupoanHX napkis KapnaTchkoro perioy. Perionansuui opran
ACPXaBHOrO ynpasainHa nosuueH GyTH MiA3BITHME i NiaKOHTPONbHNMA AK
O0nackum pepxasHum aaMimicTpauiaM i pasam, Tak i Hepxanhift cynOi
3aNoBiaHOT cnpasu 3 nuTaH., BUpIiLUCHHA AKMX HOMY ACACIYBAaTUMYTh LIt OPFaHH.
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LHOro OpraHy NMOBHHEH NpPH3HaYaTucy Hepﬁcaa
Ho

: erioxall
KepiBHuK P cripaBy 33 MOTOKEHHAM 3 06nacHuMy Aepxkagy,,
My

cnyx0010 3anoBigHOT

i (AMH.

aaMIHICTpalil ) raHy 16
rioHaJIbHOro OpPraHy JepXaBHoro .

VTBOpEHHS TAKOro pe ynpm,"m%I

kamu Kapnar cnpusitume edexrupi
HaLlioHANBHHMH NPUPOAHUMHM N1AP P P PeKTupHij OXOpoy;
oro perioHy, pauioHaJIbHOMY BMKOPUCTAHHIO peKpeauifiHoro MOy,
ﬂaH 4 . . . M
; HaUiOHANTBHHUMU NPUPOAH
perioHy, y3rokeH1A cniBrpaul MK . P¥pOAHHUMY Mapkay,,
i afl, HaGIABIIOr0 PEKPEaLIfHOr0 HaBaHTaXeHy
perioHy. Hanpukian, 3235,
Kaprarchkuid HauioHaJBHHUI NPUPOAHUIA NMAPK, a HAa TEPUTODIi B“”‘””Ubkoro
HALIIOHAIBHOTO TPHPOAHOTO NapKy MICTUTBCA MAJO PEKpeauiftux of KTig
TOMY CTBOPEHHS TaKOTO PeriOHaNpHOro OpraHy ACpXaBHOro YNpaBiny,
CPHATHME po3pobuti piBHOMIpHOTO HAaBaHTAXEHHA | KOHTPOMO 3a MOToxoy
TypHctiB. KpiM 1p0ro, 0 OCHOBHHX 3aBaHb 1 MOBHOBAXEHE periokansuon,
opraHy cJij BiIHeCTH OpraHizauito, 3/iCHEHHA I KOOPAMHALLIO ifNbHOCT 4
CTBOPEHHS KOPHUCHOTO fK B €KOJIOrO-NPOCBITHHUBKOMY, BUXOBHOMY, Tak i
€KOHOMIZHOMY BiHOILCHHI, 3arajJIbHOIO €KOJIOTO-NI3HABAILHOIO MapIpyTy "[]o
Y "
HaLiOHANLHEX NPUPOAHHMX Napkax Ykpaincekux Kapnat”.
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Kh.M.Marych
gODIES OF STATE ADMINISTRATION BY NATIONAL N

ATURAL PAR
JURISDICTION KS AND THEIR
In the article the author describes the jurisdiction of bodic

s of state administration by national
natural parks.

B.JI. Cmpenxy
PO JOITOMOI'HA sAIK BUJT COUIAJILHOIQ 3ABE3NIEYEHHSA

VIIK 349.3

V 3B5'3KY 3 n00yn0BOIO B VipaiHi cucteMu COLIaNBHOTO 3aXMCTy PHHKOBOro
TMMy A0BOJIi FOCTPO MnocTana npobrema coyianvuux donomoz. Hayxkosi
HaNpaIIOBAHHA ¥ UiKk cdepi, HaBits cTOCOBHO BU3HAUCHHA CAMHX JONOMOT Ta
JOCIIHDKCHHA 1X IOPUAMYHON NPUpPOLM, Gasyrorbca Ha cTapux nigxomax no
npobaeMu NpaBOBOro 3a0e3NeueHHs CoMiaLHOro 3aXUCTY IpOMaAH, AKi
notpebyloTh NIATPUMKHM 3 GOKy aepicasm.

3'acyBaHHA MPOGAEMH COUIaNBHUX KOMOMOT 3anouamxoeano y npausx
B.C.Auapeena [1, c.223], P.1.Isanosoi [2, ¢.154] ra H.A Kyninof {3, ¢.58].
KoHuenTyaJisHYX BIIMiHHOCTEH Ha IOHATTS AONOMOT Y nomA 1ax UMX HaYKOBLIB
He Oyno, aje HaWGiNbLUI NONYNAPHUM BHMABMIOCEH BH3HAYCHHA, sKe
3anponoHysana P.1.IsaHosa [4, ¢.229; 5, €.260). BoHa, 30kpema, nonomMoramMu
Ha3MBaJa TPOUIOBI, NEPIOAMUHI, COMiaNbHO-aNIMEHTAPH] BUNIATH, WO MAIOTH
XapaKTep ACPXKABHOT MIATPUMKH IPOMAfAH, AKi HANAIOTbCA Y BRIIaJKax Ta Ha
YMOBaX, nepeadaueHuX 3aKOHOM i3 KOMIEHCAUIHHOIO YM iHILOIO MEeTOoIo (2,
c.154}. _

Pedopma cHCTEMH COLAILHOIO 3aXMCTY RaNa MACTABM AN nepermaxy
GaraTsox HayKOBHX ysIBJIEHS Y cdepi conianbHOro 3abesnedens. OQHaK MorsIm
HayKOBLIIB Ha TIOHATTSA JONOMOT iCTOTHO He 3MiHWwmcs. [.M.Cupora, Hanpuknian,
BBaXKa€, L0 BU3HAYCHHA JOMOMOT, 3aMpoNoHOBaHe cBoro yacy P.l.Isanosoro, €
NPpUAHATHUM 1 Tenmep, a TOMY Lie MOHATTA MOXHA BUKOPUCTOBYBATH AK
TEOPETUYHY OCHOBY I MOAANBLUIMX HAYKOBUX AOCHIKEHD {.5, c.2601.
Moromiyrornea 3 BusHauennam P.1.IBanoBot i geski inuui BITYH3HAHI HayKOBLU.
Tax, B.M.Aunpiis nonoMoramu HasuBae rapaHToBaHi Ta BPETy/bOBaHI HOpMaMu
TpaBa oxHoOpa3oBi yuM mepioanyHi BHUIAATH couiansHO-aNiMEHTapHOro
(6e3exniaanemuoro) Xapakrepy rpoMaasHaM, siki B CUNy 'nfx Yy¥ IHUINAX
CouliaNbHMX BUMAAKIB noTpeOy10Th 1X, HE3AJNIEHHO Bil HAABHOCTI y HUX Oy/b-
AKUX iHOIMX mxepen noxomy [6, ¢.116-117]. A H.M.Craxoscbka 10 MNOJIOBHHUX
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TN

r 3apaxosy€ ix rpouiony GOpMY, ACPXANIIAA Xapaicrep,

{1 TcpMill BHTIIAT, 6CICKRIBAICHTINGTh, LiNLORE npuy,
HeTpuBATH X BAPTO IAINATHTH, 1110 G11bIICTL O3HAK CONian s,y
e Oﬂrc’i:)); 3HAMCHHR, TOMY OCHOBGHUM JUAGOUNNUAM NAWOT CTayr
::;F:::]:r::’:, Na AKAX TPYNTYETBCA CyHaCHT BUINAUCHHA nohaTys

AOTIOMOL. ‘ |
3 HABCACHMX BU3HAUEHB HE BAXKKO FICPEKOHATUCA, LLLO aBTODH BCix e Ginig

HOTMOMOT CXMAROTHCA 10 TEOPii ATIMEHTAPHOCTI CoLanbHoro 3abe3ncueyy,
sxwo P IsanoBa HA3MBAE OMOMOTH COLIAABHO-ANIMEHTADHUM K BHUMUiatay,
- B.M. Anapiis Haronourye Ha -I-x.ﬁesexmaanenmocn, 70 HM. Craxoscyy,
NPOCTO BBAXa€ RONOMOrH 6e3exalfaa.neumumn sunnarramn'[S] Hacnpaap;j 4
Teopis aniMEHTAPHOCTI Ha CHOTOAHI BXKE BTPATH/IA CBOE IOMIHYIOE 3HaueHyy,
BoHa He B craHi Ginsiie oOrpyHTYBaTH KOHUCNTYyalbH] 3acanu PO3BUTKY
couianbHoro 3abesneuenns y XXI crosirri.

[MornaHeMO HA LK npobiemy B iCTOpUYHOMY acnekTi. Couianyu,
aniMeHTapHicTh Oy/la BU3HAHA CBOIO Hacy OAHICIO 3 OCHOBHHMX KOHUENuif
couiansHoro 3abGesneuenns. 17 cosinyeanu B.C. Anapees [1, c.19-20),
P.I.Isanosa, B.O.Tapacosa [9, c.132-140], M.LITaxynaHos [10, ¢.9] ta aeni
iHLi BYEHI, XOU YCi BOHU [TO-Pi3HOMY IIAXOAWIH 0 3'iCYBaHHA CAMOT CouianbHoi
animentapHocti. ToMy e 3a paAsSHCbKMX 4YaciB O00'€KTHBHO icHysana
HEOOXiAHICTh Y MPOBE/ACHHI y3arajIbHEHHS PI3HOMaHITHHUX MiAXOAIB AO UbOro
AsHuWa Ta BMpoOaeHHA AKOICE OAHOI CTPYKTYpHOI koHuenuil. e saanocs
spobutn P.l.Isanosiit Ta B.O.Tapacosi#t. {ocaimxyoun npeamer ta meroa
PansHCHKOIO MpaBa COLIANBLHOIO 3a0€3€YSHHA, BOHH BH3HAYMJIH COLianbHy
aniMeHTapHICTh AK croci6é HaAaHHA yCiX BHAIB coOLiansHOro 3ade3neyexns i
06CTyroByBaHHR Ha CMPAaBEANMBIH OCHOBI, B 06'€eMI HOPMANLHOIO XKHTTEBONO
CTaHAapTy, AKUI cKNaBcA y aepixaei, 6e30rarTHo, 6e3eKBiBane HTHO, a He 8 COMIN
3a npayr, 6€3 3aCTOCYBAHHA AOTOBIpHHX 3acaj iz ¢powdy coyiarvnozo
3abesnevenns (BuaineHo Hamu - B.C.) [9, c.133-134].

IligkpecneHi y HaBeJeHOMY BH3HAY€HHI Ba MOMEHTH HE € BUMAAKOBHMA, 8
3yMOBJEHI NEBHUMH OO'EKTUBHUMH YHHHHKAMH, LIO, e3nepeuHo Oyau
BU3HAYANBHMMH U1 COUIANILHUX AOTIOMOT B €1I0XY TaK 3BAHOIO “pPO3BHHEHOID
cowianismMy”. O6uaBa BOHM LTIOCTPYIOTD, AK BHAAETLCA, NOJITHYHY (1A€ONOTINHY)
Ta EKOHOMI4HY CIIPAMOBAHICTB LBOIO BHAY COLIATBHOIO 3aXHCTY.

Binomo, wo npu couianismi mexnapysaBca oauH Bu3HauanbHMA cnoci6
Po3noAiTy coujanbHux 6nar - y 3aN€KHOCTI Bil TPYAOBOIO BHECKY OCOOH.
KoHCTHTyuittHutt npunumn "X1o He npawoe - Tof He ICTh” HE BNHCYBaBCA B
CHMCTEMY PO3NOALNY | HaJAHHA COLIANBHUX AONOMOT, OCKUIBKH MPH LLbOMY
fOpYILyBaBCA B3a€MOIB'AIOK OCTAHHIX i3 TPYAOBMM BHECKOM rpomansH. Tomy
AKLCHT Ha 6E3EKBIBANEHTHICTS, 6¢30MNaTHICTE y BU3HAYCHHI, 3aMPONIOHOBAHOMY
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p1.IsaHoBOIO T& B.0.Tapacosgolo, 6ys 308¢cim He Bunaaxosum. He 3asnaumnsin

pu3HadcHH AIMEHTApHHMA XapakTep couianbHUX JAONOMOT, He MOXHa Yo
cI0AiBAaTHCA Ha AOro NIATPUMKY i CXBaNbHY OUiHKY TOAIUWIHIM HAayKOBHMM
cepeAOBMUIEM Ta CHCTEMOIO 3aranoM. To6To nig BH3HaueHHS BiAnOBiAHOrO
couiabHOro ABMWA, AK ULOTO | BUMaranocs, 6yno MiABEACHO HaNEKHY
{qeonoriHy OCHOBY. .

[pyroto OCHOBOIO ATIMEHTAPHOCTI, WO 3Halmna CBOE BiHOGpaxeHHA y
yaBefl€HOMY BH3HauYeHHi, Gyna BkasiBka Ha Mkepena BHMMATH COUiARBHMX
goriomor. TOGTO 1€ OZIHUM TIPUHUMIIOM, HABKONO AKOTO GyMyBanacs TEOpiA
aniMeHTapHOCTI, CTaB PO3MOALT GOHAIB COUiaNLHOTO 3a6e3MEUeHHS.

OTxKe, couianbHi GOHAU BUCTYNIATH €KOHOMIYHOIO OCHOBOKO COLIATLHOIO
3abe3nedeHHA. Y HHUX, SIK L€ nepeaGauanocs, nosMHHi Oynn akymymoBaTHCS
KOWITH ATA IOTPEO COLIANLHOTO 3aXMCTy HenpauesaaThux. Hacnpasi x Goxau
coUiaIbHOTO 3a0€3NC4EHHA iCHYBaNu Nuule TeopeTHuHo. BOHH HE MaIu
caMOCTIHHOT OPraHi3allifiHOl CTPYKTYPH, BBaXANUCA CKIAZOBOK YaCTHHOIO
$oniB CYCniTLHOrO crioxusanua [11, ¢.119-120], aki, y csow yepry,
¢opmyBaNnCA 32 PAXYHOK ACPHABHOTO Gromkery. ToMy cnpasesnvBuM Gyne
3poOUTH BUCHOBOK, 1110 KOHUENLIA aJliMEHTAPHOCTI nnepeaGayana HafaHHA ycix
BAAIB COLIaJILHOIO 3a0€3MeUeHHA PaKTHYHO 3 AEPHABHOIO 6romkeTy. CyuacHe
X 3aKOHOABCTBO NPO ColLia/ibHe 3a6e3NeYeHHA, OKPIM ASPKABHOTO GIOmKETY,
Ha3uBac€ we H QOHAM COLIaNBLHOro CTPaxyBaHHA, 3 AKMX TAKOX MOXYTb
HaJ@BaTHCA JOMOMOIH. POHAM COLIaNBLHOIO CTPaXyBaHHA BiAOKpEMJEHi BiX
AepXaBHOro SromxkeTy i He POpPMYIOTECA 3a HOr0 PaxyHOK.

BapTo TakoX BIASHAYHTH, 10O HE 3aBXAM JOTIOMOrH, BU3HAUCHI 3a TeOpicio
aniMeHTapHOCTi, MOXXYTb HazasaTHCa 6e30ru1aTHO Ta Ge3exBiBaneHTHO.

Jins Toro, 1o ZonoMory Haaasanucs 6e30mnario, Heo6xiaHi Taki yMoBH:

- no-nepine, NpaliBHAKM HE NOBMHHI 6paTH ydyacTti y cTBOpeHHi $oHaiBR
COLIaNLHOIO 3ae3neyeHHA (HAMPUKIa/, LUITXOM CIUIATH CTPAaxOBHUX BHECKIB);

- NO-Jpyre, HAa MOMEHT OJIEPXaHHA JIOMOMOTH 0co0a He MOBMHHA 3a Hel
ILTIaTHTH;

- NO-TpeTE, OACPXKYBa4 KOWTIB i3 POHAY COLIANBHOTO 3a0e3neucHHs He
NOBHHCH BYMHATH Oyab-AKHX Ail, CIPAMOBAHHX Ha CTBOPEHHA BAapTICHOIO
BMD2XXEHHA po3Mipy JoMmoMoOrH, sky ocoba oaepxye [12, ¢.121-122].

Omxe, Hanauns gonomoru "6€30M1aTHO" € MOMUTMBMM IIPH IOTPUMAHHI BCIX
TPLOX 3a3HayeHUX ymoB. HaroMicTe nepiua 3 HUX - HEYYAaCTh npauiBHHKiB Y
$opmyBanki $oRnais couianbHOMO 3a0e3MEUYSHHA LUIAXOM CIUIATH CTPAXOBHX
BHECKIB - He BUKOHyeTbCA. MOHAN COLLIATIBHOTO CTpaXyBaHHA Bif 6e3pobiTTa
Ta TUM4acoBO} HENPAaLE3NaTHOCTI POPMYIOTLCA, 30XPEMA, i 33 paxyHOK CILUIaTH
¢TpaxoBux BHECKIB QisuHUMH 0c06aMu. 3 LMX (POHAIB HAZAIOTECA AOTIOMOTH
1o 6e3pobiTrio (3oxpema, no yacrTkoBomy 6e3pobirTio, MaTepiaibHa JONOMOra
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o 6e3po6iTTIO, OAHOPA30Ba Marepignwa AOTOMOra, Matepianyy
npu nepeKBanitpixaui'f T ﬂlJlBE/lUJ.CHHl KkBaniikaLii, onomory ng
HeMpaue3AaTHOCT, BAMITHOCTI Ta MOJIOraX, NPHU HAPOMKEHHI nu
Ge30MLIaTHO AOTIOMOTH, AK NPaBHiI0, HANABATHCA HE MOXYTh.

I11e oaHi€ro O3HAKOIO TeOpil ATIMEHTAPHOCTI BBaxcrfleTbca Ge3eKBiBa_neHTHic
couianbHoro 3abesneueHHs. OCTaHHA y NPaBHUYIHA Hayui TpaKTyeryc, T
HajaHHs Oyab-AKHAX BHAIB COLliaJI.bHOI‘O 321.6631'181-1811}{2 3 YPaX)'BaHH:
TpHUEANOCTI CycniJIbHOKOPHCHOT AiANBHOCTI 200 3 yacTkoBolo Onnam::
ofepaHux Oiar Ta nocayr {12, ¢.122-123]. OaHak cyyacHwmit cray BUIary,
JOTIOMOT 3acBiye, WO HE BC1 BOHW MOXYTh HAZIABATHCA Oe3eKBiBanenTyg To
peui, ByeHi, AKi 3'1COBYBaI G6E3EKBIBATICHTHICTD IOMOMOTOBOIO 336e3nequH,,,
ROITYCKaJIH, 1O PO3Mip OKPEMUX BHAIB JONOMOF MOXE 3aN€XaTH B Tpynosopg
cTaxy 4K pisHa 3abe3neucHocTi [12, €.123]. 1 B HbOMY AKpa3s NposiBasersey
6e3eKBiBAJICHTHICTh, TOOTO MPOCTEXYETHCA HEMPAMHIA 3B'430K i3 MuHynolo
npauero oAep)KyBaqa JoNOMOIH.

UxHHE 3aKOHOAABCTBO YKpaiHM He nepeadayae AONOMOTX, PO3Mip skux
3anexaB 6u Bin Tpyaosoro craxy ocobu. Lllonpasaa, icHyI0TE noMOMOTY,
HaaHHA AKUX 3aJIEKHUTh BiJ PIBHA MaTepiansHOl 3abe3nedeHocTi ocobu, ane
Oyab-AKOro 3B'A3KYy i3 CyCHiIbHO KOPMCHOK NpPauLEeld HE NPOCTEKYEThC.
[IpuxiagoM Takoro BURy JOMOMOT Moxxe GyTH JeprkaBHa CouLlialbHa JOMOMOra
ManoszabesnedeHUM ciM'sMm [13]. Ocobam, axi gocarHynu 65-pidHoro Biky i He
MatoTh IHIUKX JUKEPEN DOXOXY, TaKa AOMIOMOra IIPH3HA4YA€TbCA HE3ANEKHO Bij
TOrO, YH NpalFOBaIM BOHH paHiule.

BTpartuna CBO€ 3Ha4YE€HHS AJIMEHTAPHOCTI y Cy4acHuil nmepion we oaxa
o3naka. Haerbca npo Te, wo couianbHe 3a6e3neueHHs MOBMHHO HAaABATUCS B
"06'eMi HOpMAJIBHOTO XHUTTEBOTO CTAHIAPTY, 11O CKIABCA Yy Aepxasi”. Xod ud
O3Haka i xapakrepu3syeana "ajiMeHTapHIiCTs" y Bu3HayeHHi P.I.IpaHoBoi Ta
B.O.TapacoBof, TUM He MeHIlIE y COlliaNBHOMY 3a0e3neueHHi Oyab-AKoT CHCTEMHU
"JXUTTEBKX CTaHAApTIB" BHpPOONEHO Tak i1 He Oyno. Beaxanoca nuure, o
couianpHe 3abe3neveHts NOKITMKAHE BUPIBHIOBATH MAaTepiajlbHe CTAHOBHILE
rpomazst. Ta, Ak BUAACTHCA, BUPIBHIOBATH MaTepiaibHe CTAHOBHUILE IPOMAAsH
(1oBOAMTH HOr0 KO AKOrOCh "OXHOIO KHUTTEBOTO CTARAAPTY") MOXHA JIMLIC ToAl,
KOJIM Y CycnifibeTBi BigcyTHsA abo ICHy€ He3HayHa audepeHLiallis 3a piBHEM
NOXOAIB.

B yMoBax pMHKOBOI €KOHOMiKM BHPIiBHATH 32 AOMOMOIOI0 couiaan?rf)
3a6€3neYeHHs MaTepialbie CTAHOBKLIE IPOMalsH Hemoxauso. B Yxp_alH.l,
HANPHKNAA, MouvHalouK 3 1993 poxy croctepiraeTsca piska augepeHuiaa
HaCeNeHHA 32 PIBHEM A0XO0AIB. I XOU BBAXKAETHCA, IO LE 3aKOHOMipHH npouec
1A 6yan-AKOTo MEPeXiHOTO CYCHiNbCTBa, y Hallil Acprasi BiH HaOyB 3HA4YHHX
po3mipiB. 3a odiuitHumMmn ganuMy, y 1994 poui aoxonu 10% HaitbaraTitix
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N

rpomMasaH Y 6,7 pa3a nepesaxanut 10xoau 10% waiici

cycninecTsa [14,c.24). Ay 2009 poui ueit po3pus 6ys yxxe TPMHAAUATHIDAT HIM

(15, ¢.29] t NPOAOBXKYE HaAal 3pOoCTaTH, TOAL AK NPUAHATHUM BBaXAETHCH
03pHB Y 5,5-5,7 pasa, HanpHKIan Ak y cyCianii [Monpmwi,

sl 6a41MO, TEOP1S ANIMEHTAPHOCTI, Aka Gyna nanekoio Bix AOCKOHANOCT]
52 palAHCBKHMX HaciB, He Moxe 6y1:u MIOKJIAZCHOIO B OCHOBY PO3IBMTKY
coLiaibHOTO 3a6e3n.eqeuux B Vkpai'm 3@ YMOB DHHKOBOI €KOHOMIKH, Tomy
3aKOHOMIpHO, 110 ICHYE HEOOXIAHICTH MOUIYKYy HOBMX TEOPilt, 3maTHUX
06'cKTHBHO BIXOODPA3HTH CTaH coulanbHO-3a6e3neyBanbHUX NpaBoBIAHOCHH
y Hatii pepkasi Ta CTBOPUTH Gasy A HOPMOTBOPYOT AiLTLHOCT y cdepi
coLianbHOT0 3aXHCTY HALUMX rpoMasH. Takoro, Ha AyMKy 6araThox HaYKOBLiB,
Ma€ CTaTH TEOPif CoLiaNbHUX pusukis [16, ¢.38-39; 17, c.13].

Bsaxa€ThCA, WO Us TEOPIA 3'ABUIACA LIE HA NMOYATKY MKHYIOTO CTOMITTA.
OcHOBHa iZiesl, HAaBKOJIO AKOI BOHAa BHOYAOBYETHCA, - L€ 3aXUCT JIOAMHH BiA
Gianocti. BiAOMO, 110 OCTaHHA icHyBana i B Panancexomy Corosi. Oanak 3a
TOAILUHBOI 3PIBHATIBKH 6igHMMH 6yN0 IMwIe By3bLKe KOJIO JofieH, B OCHOBHOMY
32 AEMOrpaiuHUMH MOKA3HAKAMHU: 33 BiKOM, CTAHOM 3XOpPOB'A, BTPATOIO
roflyBaJIbHHKA, ITIABMLICHUM MaTepialbHMM HABAHTAKEHHAM Ha yrprmaHus [18,
¢.152]. ¥ 90-x pp. XX ct. B YkpaiHi cknanacs mpUHUMNOBO iHma cuTyauis.
BifHiCTh OXOMH/A WHPOKiI BEPCTBH YKpAiHCBKOrO CycHinbeTBa. JIo GiaHux
HaJIeKaTh TETIep i Mpale3faTHi 0COOH, AKi B CHITY HE3ATEKHHX Bill HUX O6CTaBUH
BTpaTIIM 33CO0U A0 ICHYBaHHS.

PiseHb 0ifHOCTI B YkpaiHi A0BoJi Bucoku#. 3riano 3 odiuifHuMKM NaHKMK
6inanMH B YkpaiHi € 26,7% rpomanat {19]. Oaxak y4aeHi-eKOHOMICTH HA3MBAIOTH
inwi uudpH. JIo 6i1HUX BOHH BIAHOCATH Bia 30% M0 60% HaceneHns Yipainu
[20, ¢.25].

O6¢raBHHH HacTaHHA OIXHOCTI, 3a sKKMX 0co6a morpebye couianpHOI
ZOTIOMOTH, € ACCHTH PI3HOMAHITHMUMH. [X y HaykoBiM Jlirepatypi NpuHATO
Ha3WBATH COULIANIbHUMM DH3UKAMH. YMNepule mepenik Takux pusuxis 6yB
3axpinieHudi y Pekomenpauiax MOIT Ne 67 mono 3a6e3neuenus noxoxy Ta
koHkpeTH3oBaHMI y KonseHuii MOII Ne 102 crocoBHO npasa ocobu Ha
AonoMorn. Jlo TakuxX PH3HKIB HANEXKATh: XBOP0Oa, BATiTHICTh Ta MOJIOTH,
6e3po6irTa, crapicts, yrpuManHs AiTeH, iHBANiAHICTB, BTPaTa roAyBATLHUKA.
[liacraBamu couiansHoOro 3aGe3neueHHA Ha3MBa€ I PH3MKM TaKOX CT. 25
3aranbHol ieknapauii npas JIOAMEM. A TOMY MOXEMO 3pOGKTH BUCHOBOK, LIO
fIpaBo Ha HOMIOMOrY BUHMKAE B OCOOM 3 HACTAHHAM COLIANBLHOINO PH3HKY.

KpiM BusHauenns migctaem, o Aae npaBo Ha NOMOMOrY 3a IPpaBOM
couianbHoro 3abe3neyeHHA, HE MEHIN BAXUTHBMM M)A 3'ACYBAHHA CYTHOCTH
C?uianumx AONOMOr € MUTaHHA Npo iX ¢opMy. PamsHcska nmpaBoBa Hayka
BlinaBana nepesary rpomoBsiii popmi gONOMOr 3a NPABOM COLIAJBHOTO
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wa ute y 1934 poru 0 KOIII!CH'IUI’ MDKHAPO/IHOT Opramitay;y
Gam, siKi € 6CIPOGITHUMN 3 HEIANCHKHAX Big Hyx
[IOMOTH 112 BUNAN0K OCIPO6iTTA MOKYTY,

sa6eaneqcinim, Xo
npati Ne 44 1po AOTTOMOTH 0CO
oGcTanit, Gyno 3a3Naiciio, o Aono
HAULANATHER Y Tpowonift Ta Hatypaasiii 'bop't'ax', L

Y Teopiil COaNLHOTO raGesneuenitn YKpaiHu iCHYIOTL PISHI ITILXOAK 11100,
nsoro nuranna. [LM.Cupora T2 H.M.CTaxoBchKa BBaXAIOTh, 1O AONIOMOr Y 1
NPAROM COLLIANBIOTO 3a6c3nedeHHA MOBUHHI HA1aBATHCA y FPQIHOBiﬁ bopwmi
(5, ¢.269; 7, ¢.13]. ABTOpH NPOEKTY nporpamu 6opoThOH 3 HiaHICTIO (20, € 26)
NO3IHTHBHO CTANIATLCR 10 NOCAHAHHA rpoloBOi Ta HaTypai bHOT GOPM. V 11s0my
iX NIATPUMYIOTb POCIACHKI BYEHI EKOHOMICTH .M. Ainzinosa [21, c.111]} 1a J].
Conos#ona [22, ¢.114].

Ortxe, npobnema wono popmu A0NOMOTr 33 NPaBoM CONIANBHOTO
3abe3nederiia 3BOAUTHCA AKiIE O TOTO YU AOMNYCKACTHERA HATYDAALHE
BHPAXKEHHA 1T MPOLIOBONO EKBIBAJICHTA.

Y opuaMUHif Haylui nig HaTypansHowo ¢opMoOIO R0MOMOrosoro
3a6e3Ineue s po3yMitoTh TaKHI cnocit HanaHHA OMOMOT, KONH NF0AUHA 3aMICTS
rPOLIOBOro 3a6e3neueHHs OfepPXKy€ OAST, MPOAYKTH XapuyBaHHA, KOMIICKTH
IUI HOBOHAPOOKEHHX, nocayry i T.4. {22, ¢.114].

Ha nepuuit nornsz ines HanasaTv JONOMOrH Y HaTypansHift Gopmi Burnsaae
A0BOJi MPUBAGANBOIO, 0COONMBO Y HALl Yac, KONK AePXKaBa 4epe3 BIACYTHICTL
AOCTATHIX QiHAHCOBMX pPeCYpCiB 3MYyLIEHAa HAafaBaTH IPOLIOBI AOMNOMOrU y
pO3Mipax, HHKYUX BiR nepenbadeHux 3aKOHOAABCTBOM Ykpainu. Tomy Moxe
BMAATUCA, MO HATYpaNbHI AOMOMOTH CIPOCTATL 332BAAHHA Aepkasu y coepi
couiansHoro 3abesneueHna. Oanak 6inbiy AeTaNbHUA aHANI3 CNPOCTOBYE KO
Te3y. Piv y TOMY, IO CyHacHa CHCTEMa COWIAIbHOIO 3a0e3neyeHHs B OCHOBI
CBOIM 30pIEHTOBAHA HA HaJaBaHHA JIMMIE rPOILIOBMX AONOMOr. s ueoro
CTBOpEHa HeoOXinHa CHCTEMA aKyMY/IIOBAHHA Ta PO3NOALTY KOWITI8 Ha NoTpebn
couianbHOro 3a6e3neyeHts, AKka HE NPHUCTOCOBAHA 0 HARAHHA NONOMOTr Y
HaTypaibHifi popmi. Tomy, abu neranizyBaTin HaJaHHR JONOMOT Y HaTypansHif
dopmi, acpxasi Heobxinno Gyae CTBOPHTH NOAATKOBI OPraHH yNPaBNiHHR, A0
o6os'a3kis AxMX Hanexanu 6 xynimns, 36epiranHa Ta po3noain npoayxris
XapYyBAHHA, OAATY H IHIMMX BUAIB HATYPATLHOTO 3a6e3MeHeHHA. A LIE B YMOBAX
HeA0CTa4i PIHAHCOBMX PECYpCiB MPU3BEAE A0 AOJATKOBUX BHTPAT i3 ACPHKABHOMD
Gromxery. Y Tof xe Hac Ui KowTH MOXHA Oy/e CKEPYBATH Ha BUILNATY MPOWIOBHX
AONOMOr y Ginbll BUCOKUX po3Mipax.

ICHYIOTH Lie Acaxi OOCTABUHK, AKI CBIANATHL HA KOPHCTH HAJAHKA AOMOMOT
caMme y rpowosift popmi. '

[No-nepure. CortianbHii AONOMOry HARAIOTHCA 3 METOIO MIATPUMATH XK HTTEBHR
piscm, 0cobM y BMNAAXY BTPATH, BIACYTHOCTI YR HCAOCTATHOCTI 3acobis a0
iICHyBaHHA. TOMY AONOMOrH y rpowosiit ¢OpMi NOKNKHKAHI 3aMIHHTH cO6OI0
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Biﬂ.‘;}’T"i B 0006.“ zli)xepeil.a RO iCH.y BaHuA. Bonn DO3BOANIOTY
ayBaTH HeoOX1Hl1 AN HOKATTEMANBHOCTI Npeamery CIOXH
[To-apyre. I'powosi AOTOMOTH naloTe 3Mory 3Geperty iy
OXHOTO 3 X OAEPXKYyBailB, OCKUILKM Y NIOAUHK 36epiraer
puGUpaTH MPEAMETH OCOGHC‘I‘OI‘O"{H CimeliHoro Bukopu
nacHUMH ynon(-)GaHHﬂ.MH. Ha neo6xinHocti 36epexentis 1a
yaroIAraB y CBIR Hac 1 A.€. TMamwepcTHik, koau 3'ACOBYBa
3apo6iTHOI MIATH 32 TPYAOBHM npasom [23, ¢.120].
OTKeE, B CyHaCHNX yMOBaX 0NIOMOTY 3a NPaBOM COLiaNbHOTO 3
[OBUHHI BHPAXATHCA Y rpowoBiit popwmi.

flyxe BaXCIMBYM TPH BU3IHAYEHHI AONOMOTr 3a MpaBoM coujanbmoro
3abe3ne4eHHA € TPUBANICTD X HajaHHA. Y HaykoBiH mitepatypi nepesaxHa
GinpiCTh HAYKOBUIB BBAXAIOTH, WO Wi BUILNATH MaioTh GyTH CTPOKOBOrO
xapaKTepy, TOOTO HaNaBaTHCA OAHOPa30BO abo K MPOTATOM NEBHOIO
kaneHaapHoro nepiony. TuM He MeHIe 3aKOHOAABCTRO VYkpaitu fpo couiansHe
3a6e3nedeHHA lepeadayae HalaHHA I0TIOMOT, TPHBANTICTB AKMX HE OBGMEXYETHCH
nepHUMH YaCOBUMH paMKkaMH. Y 4.3 cT.6 3akoHy Ykpainu "[Ipo nepxkasHy
coliaibHy JROIOMOry ManosabesneuyeHuM CiMsIM" 3a3HadyeHo, 110 JEPKaBHa
colliaibHa AOTIOMOra MoXke OyTH NPH3HAUYECHOI0 OJMHOKMM 0C06aM HOBiYHO,
AKLUO BOHU AOCAINH 65-pIYHOTO BiKy Ta HE MaIOTh iHIIHX AXKEPES A0 iICHYBaHHS.
A cr1.2 3akoHy VYkpaiuu "IIpo po3mip BHecKkiB Ha neski BHAMU
3aranbHOOOOB'I3KOBOTO ACPXXABHOIO COLIANLHOIO CTpaxyBaHua" {24] 30608'13ye
doHJ 3araIbHOO00B I3KOBOTO AEPKABHONO CTPAXYBaHHA 3 THMYACOBOI BTPaTH
npane3JaTHOCTi HaxaBaTH ZOMOMOIrHM 3 THMYAcOBOi HENMPaLE3NATHOCTI Mo
xBopo0i A0 BiIAHOBJIEHHA MPAUEC3INATHOCTI a00 MO BCTAHOBJACHHA MCAUKO-
coljanbHo0 ekcnepTHolo koMicieo (MCEK) inBaninHocTi.

BinpuiicTh HAayKOBLIB, fAKi 3'COBYBaNy IMTAaHHA NPO CTPOKM HANAHHA
JONOMOT 34 MMPAaBOM COLATTLHOIO 3a0€3Me4eHH, 3ANHILANY YOMYCh 1032 YBaroio
Ty 06cTaBHHY, IO NPAaBO HAa COLiaJbHY AOMOMOIY BHHHKAE 3 HACTAHHAM
COLiaNILHOTO PHU3HKY. A OTXKE, ZAOTIOMOTH 3a [PABOM COLAIBHOIO 3a0€3MCHCHHA
€ CBOEpiAHMM criocoGoM 3axucTy oco0H Ha BUMAJIOK HACT@HHA TAKOr0 PH3UKY.
ToMmy npasunsHnM Gyae CTBEPVKYBATH, LIO CTPOK HAJAHHA NOITOMOTH MNOBUHCH
6yTH BinnoBigHKM TPUBANOCTI BIUIMBY COLiaJIbHOIO PH3KKY Ha JUOXHHY.

Bapro 3ayBaXKMTH, IO COLaibHi PH3MKH MOXYTh MATH RK TPHBAIOUHA
XapakTep, TepMiH AKMX 3a3jalierifilb BU3HaYUTH HEMOXIIHBO (iHBANIAHICTS,
0e3po6iTm, cTapicTs) i TOMY TPHBAIICTE HAZAHHA AONOMOT HE MOXHA OOMEXHUTH
B %aci, Tak i HeTpUBaIOWHil XapakTep (XBOPOGa, BATiTHICTB, NONOTH TOLIO), &
BiAnosiano - AOMOMOrd HafaBaTUMYTHCA Ha nesHuii TepMiH. Tomy cTae
OYEBMAHUM, IO MPH BU3HAYEHH) AONOMOT 32 NpaBOM couiansm?m 3a6e3neueHHA
Heo6xiano 3asHauuTH Ui o6uasi ofcTauHK Y GOpMYIIOBaHH1 OCTAHHBOTO.
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3'scyBaHHA IOPHAHYHOL MPUPOAN AOMOMOT 3a npasom Couiany,,
sa6e3neueHHa Gyae He MOBHUM, SKLULO OMHUHYTH npo6aemy IKepen, 4 xmom

JOTOMOTH MOBHWHHI Ha/RBATUCA. w

V HaykoBi#i iTeparypl, K NpaBuio, ANCTECA JIUILIE NP0 Ba e ena
JKMX HAA2IoThCA ROMOMOrH 32 MPaBOM COUIANEHOro 3a6€3neqeﬂm. uéz
nep*awuﬁ 6r0KET Ta KOWITH coula.nbnoro- CTpa)fyBaHHx. ’['OMy cyﬁ'C’fTam;
4Ki HAQ2IOTh AOMOMOTH, BUCTYNAIOTh BIANOBIAHO Nepxana Ta 4’0*111;;
3aranbHOOG0B'A3KOBOTO AEPXKABHONO COWIAILHOIO CT].Z)aX)‘B.aHHS!. Hacnpas 2i %
ko710 cy6'eKTIB, AKMM HaJaHO NpaBo BUILIA4YBATH comanwf Aonomory, ¢ Reyg
wupwuM. J1o HHOTO HeOoOXiaHO nona?‘ﬂ TaKOX TepuTOplansni rPoMay 1,
nianpUEMCTEA, YCTAHOBU # OpraHisauii HE3aneXHO BIA QOPM Biackocr; Ta
NiANOPAAKYBaHHA.

INpaBo TepuTOpiaibHUX rPOMAZ HAIABATH IONIOMOT M 32 I1PABOM COLianbHong
saGe3sneyeHnn nepenbadede cr.34 3axkoHy Ykpainm "Ilpo Micnege
camoBpsimysanus” [25], ne sazHaueHo, 10 BUKOHABYI OPraHM Micuesux pay
BIpaBi BCTAHOBIOBATH 32 paXyHOK RJIACHUX KOLUTIB i G1arofifHux Haaxonxkeny,
NONATKOBiI rapaHTil WIOAO COWIaAbHOTO 3aXHCTY HaceneHHA. Pilmenugy
JIbBiBCBKOT MichKOT paau Ne 282 Bin 4.06.1999 p., 30xpema, Ha BUKOHAHHS 1je]
sopMu 6yno 3arsepmkere [lonoxeHua "IIpo comianbHMid 3aXUCT OkpeMux
KaTeropit rpoMaasn”, skuM nepeadadeHo MOPAACK HAJaHHA OAHOPA30BOi
MaTepialibHOi JOMOMOTrH Mano3abe3neyeHM rpoMaisiHaM, AiTAM-CUPOTaM i
inBanizam nepwoi rpynu, ©GaraToAiTHHM MaTepaAM, OIAMHOKUM
Mano3abe3NeYCHUM MATEPAM, IHIIMM KaTeropisiM rpoMaisaH y BMHATKOBUX
BMII2JIKaX i3 BpaxXyBaHHAM MATEpiajIbHOTO CTaHy Cy0'eKTiB.

ITpakrika KONEKTUBHO-ACTOBIPHOINO PEryIiOBaHHSA TPYAOBUX BiAHOCHH B
VkpaiHi nmoka3sye, 1o g0 4yucna cy6'ekTiB, ski HaZAIOTHL COUianbHI AONOMOTH,
HaJIEXaTh TAaKOX NiANPHAEMCTBA, YCTAHOBH Ta oprasizauil. Tak, y KOnexTHBHOMY
aorosopi, yknageHomy Ha 2002 pik, Mix aaminicTpauicio opeHaHoro
nianpuemcTea "CaHatopit nponicok” Ta mpodceninkosum xomiterom Ol
"Canaropi#i nponicok" nepeaGaueHo, O aAMiHICTPaLlis CAHATOPIIO HaXaBATHME
32 HaABHOCTI KOINTIiB OJHOPA30BY AONOMOrY JXiHKaM, sKi HapoAund ApYry
AWTHHY i 6inbilie y po3mipi mocamoBoro oxnamy (Mica4HOT TapHdHOT CTaBKH).
AHanoriyHi UbOMY MOJIOXKEHHA 3HAXOAMMO i B iHIIUX KOJMEKTHBHHX AOroBopax.
Orxe, nonoMory 3a npaBoM COUIATBLHOTO 3a6€3MEUEHHA MOXYTb HAIABATHCA 3
Pi3HHX JKepes, A0 AKHX HaneXaTh AK QOHAM 3aralbHOOGOB'I3IKOBOTO
AepxasHOro COUIATLHOIO CTPaXyBaHHA, AcpXKaBHM Ta MicLeBUHA GIODKETH, TaK
1 KOLITH MANPHEMCTB, YCTAHOB, OpraHi3auii.

I., HapeuwtTi, OCTaHHA O3HaKka, AKa XapaKTepu3ye AOMNOMOTH 3a npaBoM
COMIaNbLHOIO 3a0e3neueHH ue - X 6€3moBOpOTHMI XapakTep. Yci CyO'eKTH, AKI
ONCPXKYyIO0Th XOTIOMOrHM Ha 3aKOHHHX NMiAcTaBax, He 3000B's13aHi ix NOoBEpTaTH.
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TakuM 1HHOM, JOTIOMOraMH 3a NpaBoOM COLiaNLHOIO 3ab€31eYEHHA € TaKi
6e3n0BOPOTHI TPOLIOBI BUILTATH, SKi HANAIOTECK Y Pa3i HACTAHHA COLIAILHOTO
pu3HKy 3 MCTOIO NIATPUMKH XUTTEBOIO piBHA 0cOOM 32 paXyHOK GIOMKETHHX
Ta iHWHX JUKEPE COLIANBLHOIO 3a6e3neyey.

Lle BU3HAYCHHA, AK BUAAETLCA, HAWGINbIL MOBHO BinoGpaxae yci CyTHiCcHi
03HaKH AOTIOMOT i §ae mincrasu ang BiAMEXyBaHHA iX Bill iHWUX BUIIB
coLianbHOro 3abe3neuenns ta AONOMOT, Aki nepeafayeHi iHIWAMH raTy3aMu
npasa.

BifomO, 1O AONIOMOTH 3a NPaBOM COLIATLHOID 3abe3neyeHHs HEOAHOPIAHI,
ToMy 1X MOXHA KIaCH}iKyBaTH 32 piznumu KpuTepiaMu. 3aebinsuioro ix
NoAUIAIOThH 32 fIiLlCTE-lBaMH Ta METOI0 HAlaHHA, 3@ TAKOXK $opmoro 3pificHeHHs
npapa Ha COLIAILHI nonomoru. Iepepacno ponomoru KaacupikyioTp 3a
MACTaBAMM BUHMKHEHHA MpaBa Ha Hux. Sk Oyno nokazano Buiye, TaKUMM
MiACTaBAMH € COLIANbHI PUIUKH, AKi [IOPOMKYIOTh NPaBO Ha AOMOMOIU MO
6e3p06iTTIO, YaCTKOBOMY 6e3pobiTTIo, TUMUaCOB}H HeTpaune3gaTHoOCTI,
BAriTHOCTI Ta nojnorax, Masi03a0e3neueHOCT, iHBATIAHOCT 3 AMTHHCTBA Ta iH.

3anexHo Bix GopMu 3diticHeHHg npaBa Ha COUiaJIbHI JOMOMOTH, OCTaHHi
NMoALTAMOTHCSA HA CTPAXOBI Ta AepxagHi. ITix CTPaXOBHMH PO3yMIEMO JONOMOTH,
O HANAIOTBCSA 32 PaxXyHOK (OHIIB coLiaibHOro CTpaxyBaHHf. TakuMu €
ROTIOMOTH MO 6e3po6irTio, TUMYACOBIH HEMpaue3aaTHOCT, y 3B'A3Ky 3
HapODKCHHAM AMTHHM, Ha ITOXOBAHHA Ta ResKi iHuwi. LLloso nepxasnux AONOMOT,
TO HUMH € FPOLUOBI BHIUIATH 33 paxyHOK KOILTIB ACPXKABHOTO GroxeTty. Lle
AOMOMOrY Mallo3abesneyeHnM ocobaM, iHBaminaM i3 AUTHHCTBA Ta AiTAM-
iHBanigaM.

32 METOKO HaNaHHA YCi AONOMOTH NOALIAIOTECSA Ha TaKi, 110 KOMIEHCYIOTh
BTpaueHHI 3apOBiTOK, HaNAIOTHCA AOAATKOBO YK 3aMiCTh OCHOBHUX JUKepen a0
icHyBanua. KoMmniencauiliHuMu € nonoMoru mo 4acTkOBOMYy Oe3pobirTio,
BariTHOCTI Ta MOJIOrax, THMYacoBiii HenpanesnarHocti. oo nonomor, axi
HANAI0TECA NONATKOBO 10 OCHOBHHX JDKepes iCHyBaHHs, TO HAMH € OXHOPa30Ba
AoniomMora Npu HapoKEH! AMTHHH, AONOMOra no manosaGesnedeHocTi. |,
HApe1NTi, OCTaHHIM BMAOM JONOMOT, AKi HAaAAIOTHCH 3AMICTb 1HLINX JOKEepen 10
ICHYBaHHS, € ZONMOMOrH AiTAM-iHBANIaM.

Buknanene y nitt crarri gae niacrasu 3pOOMTH HACTYMHI BUCHOBKH.
Ronomoru - opuu 3 ocHOBHUX BHAIB contiaabHTOrO 3abe3nedeHnqa. Lle Taki
6e3nonop0'mi TPOLIOBI BUIIATH, AKi HAAAIOTHCA Y Pa3i HACTAHHA COLIANBHOIO
PH3UKY 3 MeTO1O MiATPUMKH KUTTEBOIO pPiBHA 0coOHM 33 paxyHOK GIQAXQTHHX
T3 IHWKX mkepen coliansHOro 3a6e3meyeHHs. 3a KpUTEpieM opraHisaulno-
TPaBOBOT popMu couiansHOrO 3a6e3MeHeHHs BOHK MOALIRIOTLCS Ha CTPAXOBi,
TO0TO Taki, wo HaxAIOTECA B CHCTEMi 3arabHOOGOBAIKOBOTO AEPKABHON
COwanLHoro cTpaxysana, Ta AepiaBHi, JokepesoOM HANAHHA AKHX € AepKanHitl
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V.L. Strepko
ABOUT MANUALS AS TYPE OF PUBLIC WELFARE.
Questions about concepts and types of manuals after the right of public welfare are examined
 the offcred article. Opposing on the analysis of the scientific articles and normative acts, an
::nhor offers the own seeing of determination of social manuals and conducts their classification.
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A.}I' B‘U'““u
OCHOBHI O3HAKH TOHSATTS PU3UKY

VK 343 ,
Bizomo, Mo AN NPaBHILHOTO PO3yMiHHS GYNb-TKOTO NOHATTA Heogy; o

PO3KPHTH HOIC HaHBaNUTMBILUL iCTOTHi PHMCH, 2Ki Y CBOTH CYKYnHOCTi 3m

JaTH FOMY AKICHY XapaKTEPUCTHKY 1 BUABUTH HOro CBOEPIAHICTS y NOPiBHsgy;
3 iHWKHMH CYMIXXHUMM NOHATTAMH. Lle CTOCYETLCA 1 Takoi couianmy.
dinocodcbKoi Ta KpUMiHAABHO-NPAaBOBOT KaTerr?pli', AK pusuK, aHani3 icToryyy
pHC i 0COGNMBOCTEH AKOTO | € MPEAMETOM JOCDKEHHSA RAHOT CTATTI.

JocaimkenHs pusuky, nposeacHi A JLAabrinuM y ranysi couianpye.
ditocodchkuxX Hayk, HO3BONMAM BHAUIMTH TaKi HOro XapakTepHi O3Haku, sk
dianvricms, HegusHavenicmo, 0b'ckmugrnicms/cyb'exmuanicme, iMO8ipHicmy,
aremepHamueHicmeo, cynepevaugicms, KOHKPEMHO-ICMOPUNHUN mq
2ymanicmuynui xapakmep i m. in. {1; 2, 3]. Ll  O3HakH, AKi BracTugi
COLIaNLHOMY PM3HKOBi, MAIOTh ICTOTHE 3HAYCHHA Y BU3HAYCHHI KpMMiHA bHO-
NpaBOBOIO pu3HuKy [8, c.41].

3BHYaiHO, BCI BUUICTICPEPAXOBAHI O3HAKH PHU3HKY 3HAXOMATD CBil Nposs y
CHTyalliAX PU3HKY, 3 AKMMH CYG'€KTH NOCTIAHO 3ilUTOBXYIOTHCA B peasbHil
AIACHOCTI - B NOBCAKACHHOMY XXHTTi Ta B pi3HHX cdepax npodeciitnoi
AianbHOCTI. Ui cutyanii He € OAHO3HaYHMMHU, aJsiIe OOOB'A3KOBO BHMAraioTh
BHOOPY OZHOIO 3 NEKLILKOX BAPIaHTIB, IO MAIOTH Pi3Hi AMOBIPHOCTI 3AiHCHEHHA,
Tomy 3a A.I1. Anbrisnm, "cHTyaull, KOJIM BUHHKAE HEOOXiAHICTL BUGOPY pitlieHHA
3 DEKUIBKOX BapiaHTIB i KOJIM pe3yJbTaTH UMX PillleHs MOXYTh GyTH OLiHeHi 3
Ti€lo abo iHwWoIO YacTkoko #moBipHocTi” [1, ¢.10], MU HasBeMO PH3HKOBUMH.
CuTyallis pusuKy MOXe BUCTYTIATH "'SIK MO€AHAHHA, CYKYTHICTh Pi3HHX 0GCTaBHH
i YMOB, 10 CTBOPIOIOTH NEBHY OGCTAHOBKY JUIA TOro a6o iHmIOro BHAY
RisnbHocTi. [IpUyoMy ua ofcraHOBKa MOXKE CNIPpHATH 200 NepeUIKOKATH
3pifiCHeHHIO JaHol ail" [2, ¢.18-19).

Came B cutyauiax pusuKy Moxe 3HalTH CBiil POAB TAKOX i BUNPaBAAKHH
PH3MK, BHXIAHHM TYHKTOM i OCHOBHOIO O3HAKOIO SKOFO € OQitnbHICMb,
FIOYHHAIOH Bl YCBILOMACHHA CHTYaUiT PH3UKY, APHAHATTA TOro abo IHIIOIO
PllIEHHS i 3aKiHYYIOHH peastizaui€cro oHiel 3 HaTBHUX ANbTCPHATHB.

AHanisyroun curyauii pu3nky, A T1. Anbrid HasoauTs TpH ix moandixauil:

"1. Cy6'exT, wo pobute BUGIp i3 mekinbKOX anpTepHATUB, MAc B
PO3NOPAXKEHH] 06'exTHBHI HMOBiIpHOCTI oaepxanHa nepeabauypaHOro
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cIynbTaTY, sKi PYHTYIOTBCA, HANDUKAAL, HA NIPOBEACHUX CTATHCTIHHIX
JOCNUDKEHHEX. .

2. IMOBIpHOCTI .nacntmm OUIKyBaHOIO pesynbTaTy MOXyTH 6yTn oTpumani
inbKH HB OCHOBI c.yﬁ E€KTHURHUX ONiHOK, TOGTO cyG'ext mae cnpasy i3
c)ﬁ'nmmuuml nmonnpn-lo?rxmu.

3. CyG'ekT y npouect BHOODY i peanizauii ansTepuatnsn sonogie sk
o'¢XTHBHHMH, TaK i CYO'EKTUBHUMU HiMOBipHOCTAMU® (2, c.19].

BrXOMAN 3 HABCACHUX Mo{l_'.'“bikauiﬁ, Ha Hawy AyMKy, OCHOBIKM €1EMEHTOM
pipiLICHHA PH3MKOBOI CUTyallll € npotiec BuGopy cy6'ekToM nesHoro PIUICHHA

Ha piBHI MNaHy A, TaK i Ha CTaail #oro peanizalii i :
:12380.536 SHXTH PUSHEOBY CHTYaL o, pean3auii, To610 fignsHiCTs, sKa

Tomy uiikoM HeGe3niactaesHo A.T1. Anbrin Busnavac "PU3HUK K dirbHicms
(kypcus Hawl. - A.B.), 38'A3aHy 3 nogonanusM HeBM3HaueHocTi B CcHTyaui]
HeMUHYHOT0 BUOOPY, ¥ MPOLIECi AKOT € MOXKIUBICTD KiNbKICHO | AKICHO OLIHUTH
#AMOBIPHICTE NOCATHEHHA NEPenGaYeHOTO Pe3ynbTaTy, HeBaaYi | BiAXWISHHA Big
metr" {2, ¢.19-20].

TakoX y KPUMiHalTLHOMY MpaBi BUNpaBNaHui PU3NK AK 06CTaBUHA, LU0
BUIJTIONAE 3MOUMHHICTD NISHHS, NOB'SI3aHui 3 MOHATTAM dimabnocmi, TOMY WO
3Q1ACHCHHA MPABA HA BUNPABJAHO PU3IMKOBAHE AHHA 3 IOPHANMY HOT TOUKH 30py
BUCTYNAE AK RIVTBHICTE Cy6'€KTa KpMMiHANBHO-NPAaBOBMX BiAHOCUH [8, c.42].
[Hakwe KaXKy4H, BUNPABJAHUN PH3HK, K i COLATBHHY, "BUABRAETBCA TLILKH
B JEOACHKIA RISUIBHOCTI, Y NPOLECi TROPYOrO NEPETBOPEHHA HABKONMLIHBOTO
csity" [10,¢.20]. ¥ naHoMy Bumnaaky oco6a, 1o pu3sukye, pobuTh cebe AiANbHUM
cyG'eKTOM NpPaBOBIAHOCHH, 8 OCBOIOBaHI HEIO ABHLIA - iX 06'exTOM.

DyYHKUIOHYBaHHIO i PO3BHTKOBI 6arar»ox CyCHifbHHX fBUWL, NpPOUECis
B1aCTHBI EJIEMEHTU HegusHaserHocmi. HEBU3HAaYEHICTh Y HUIOMY - mIupoxe
MOHATTA, LIO O3HAYA€ HEOAHO3HAYHICTb, BIACYTHICTh NMOBHOIO 3HAHHA MPO
Pe3yabLTaTH Ta YMOBH PILICHHA AKOICH CHUTYyalil. 1 cnpaBai, B NOBCAKACHHOMY
FPOMAJCHKOMY XKMTTI, @ TRKOXK Y Pi3HOMaHITHHX chepax npodecifinol AibHOCTI
€ ROCTaTHA KLNBKICTh CHTYyaUilt, AN AKMX XapaKTepHi BMLIECBKA3aHi O3HAKA i
AKi HE MAIOTH HE TLIBKH OAHO3ZHAYHOTO PEe3yNbTarTy, ane {i pilueHHA.

L1i 03Haxy xapaKTepHi i 1A cHTyauil pu3uKy, ockiibku 0coba, mo 3aiAcioe
NOWSyK ONTHMANBHOTO PillIEHH, POGUTH HOIO B yMOBaX HEBU3Ha4EHOCTI. Moxa
noroauTucs 3 aymkolo A.JT.AneriHa, o "PHINKOBA CHTYaLis € Pi3HOBHAOM
HeBM3HaueHoI..." [2, ¢.19], a npouec BUpilieHHA Uiel CUTyauil, Kxnit 3HAXOAUTH
CBOC BMPAaXEHHA B NMOHATTI "pPH3MK", € HE WO inwe, ax "MoACAb IHATTA
HeBUlHaveHoCTI" {2, .48].

OTxe, puink "i BUHMKAE JULIC TOAI, KOH PILUCHHA NPUAMAETLCR B yMOBaX
HEBH3IHAYEHOCTI, KoK NOTPIGHO 3pobuTH BHOIP {3 ACKiNHKOX BaplaHTIB, KOJIH
32 JOTIOMOTOIO CReLiaIbHAX METOAUK 260 IPYHTYIONHCh HA MONEPCAHBOMY
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----- MOYCHA OLLIHNTH AMOBIPHICTh NOCATHEHHy noTpig,

AocRiAl, Y i M, PHU3HK HE
moxcuicTs Hepaadi. Taxum HHHOM, P BHHUKae, 5y

HOBH3HAYEHOCTI, AKILO BIICYTHA MONUIMBICTE B M?opy a60 He Moxwa
AMOBIpHICTD 3RifiCTieNIs MPHAHATONO pilenus™ [1, ¢.10-11).

Jepena BHUMKIENIL HEBH3HAEHOCTI prfsmcoson CHTYaUT Pisnopy,,
BONM NOB'A3aHi 3 pisHHMH H2KTOpPaMH AK 00'€XTMBHOTrO, Tak i Cy6'exryy
xapakrepy [2, c.28-30; 8,¢.43; 9, c.127-130.]. .

J10 OG'EKTHBHHUX DKEPEN HEBUIHAYCHOCTI MU, AK | BULICIa3Haye aBTopy.
BiaHOCHMO 6araTOBapiaHTHICTb, CyMCpEUIMBICTL Ta IMOBIPHICHHE Xapaxey
GaraTboX CyCNiTbHUX ABHIL i NPOLIECIB; CMIOKTAHHICTS | CTHXiMxicTs, GaraTyoy
MPUPORHMX ABMIL, HACIAKM AKHX HE 3ABXIH i HE O KiHUA MOXYTH Gypy
nepeabadcHi # NPOrHO30BaHI; HEMOBHOTY | HEMOCTATHICTD, @ Takox “acty
miHnusicTh indopmauii npo 00'eKT, Npouec, ABHILE, CTOCOBHO akory
NPHIMAETLCA PilMeHHs, OOMEXEHICThL Cyb'ekTa B 360pi i onpainosany; Wei
indopmauii, mo ocobnUBO BiTUYTHO y cdepi HAyKH i TEXHIKH; oﬁmexeuicn,,
HEAOCTATHICTh MAaTEPialbHUX, PIHAHCOBHX, TPYAOBHX Ta iHIIMX peCypcis MK
NpUAHATTI ¥ peanizauii pilueHs i T. iH.

Cy0'exTHBHi X JKepena MOJAraloTh Y BiAHOCHOCTI MPOLECY Ni3HaHag
JHOZAMHOIO HaBKOJNKIUHLOT AIHCHOCTI; HEMOMUIMBOCTI OAHO3HAYHOIO Mi3HaHHK
06'exTa pU3KKY NpU CHOPMOBAHUX Y JAHHX YMOBAX PiBHAX | METOAAX HayKOBOro
Mi3HAHHS; NEBHill 0OMexeHOCTi CBIROMOT AiIBHOCTI MIOAMHM; iCHYIOuMX
PO3XOIKEHHSAX Y COLUANLHO-IICUXONONi4HMX YCTaHOBKAX, igeanax, suMipax,
OLHKAX, CTEPEOTHIIAX TOBEAIHKHM, TOILLO.

Moxua uinkom noroautncsa 3 H.L.Koszaesum, mo nepepaxosani enume
00'eKTHBHI Ta CyG'€KTHBHI JKepesia BHHMKHEHHS HEBU3HAYCHOCTI, XapaKTepHi

UL COLATBHOTO PH3UKY, BIACTHBI i KpHUMiHANLHO-NPABOBOMY PH3HKY [8, ¢.44].

Heo6xigHo minkpecanuTH, O PU3UKY BIACTUBI HE TinbkH O6'CKTHBHI Ta
CyG'cKTHBHI [UKepesia BUHNKHCHHA HEBU3HAYEHOCTI, ajie #f BiH CaAM K NOMATTR
XapaKTepusyeTbCsa 2K 00'cxmusHumu, max i cyb'ckmusnumu oznaxamu. Y
CycnilbCTBO3HABYIH i MpaBoBil JiTepaTypi ICHYIOTh pO3XOMNKEHHA MO0
TIYMaYCHHA 00'€eKTHBHON i Cy6'eKTHBHOT NpupoaAM pr3uKy.

Tax, Hanpukian, psn aBTOPIB JOTPUMYETHCA MO3MLT, 3MIAHO 3 AXOK0 PHIHK
€ 00'€KTHBHOIO KaTeropieto, OCKINBKK BiH iCHye He3anexHo BiR TOro, MM
YCBIIOMAKOIOTE HOTO HAABHICTD YH Hi, BPaXOBYy}OThb YM irHOPYIOTh. Lle 03Hauac,
IO PH3MK, AK i Linui pay iHUIMX ABUL, "ICHY€E No3a CBIAOMICTIO i HE3RNEKHO
BiA cBinomMocTi cy6'exra” [17, ¢.440]. O6'ekTHBHICTD PHU3NKY BHABRIAECTHCK B
TOMY, LLIO e NOMATTA BiAOGpaxaE peanbHO iCHYI041 B CyCUTBHOMY AHTTI ABHLIA,
IPOLIECH, CTOPOHM RIANBHOCTI. "Tak caMo fK JIOAK HE B 3MO31 CKAcyBaTH
"P“POAHO-iicmpmui 3aKOHM (XOUY BOHM MOXYTh i HE 3HaTH NPO HUX), HE MOXHE
CKaCyBaTH 1 pU3NK Y IEBHUX CUTyaLisX. O6'€KTUBHICTD PH3MKY 3B'A3aHa | 3 THM,
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10 8iH TIOPO JOKYETBCA np.ouecamu':.., ICHYBaHHA AKWX Y KiHLIEBOMY paxXyHKY HE
SaneKHTS Bi CBIZOMOCTI JIIOAUHH [2, c.26]. ‘ ' .

ycaxa pU3NKOBaHA Al PO3PAXOBaKa HA NEBHHUM yCnix, aje YCMiX MOXe 1 He
yacTyTIHTH, L0 i 33K1A1AC B KATEIOPilo pu3kKy O6'eKTMBHNI €EMEHT HEGE3NEKH.
ToMy HEAAPEMHO, Hanpuknan, 1O.B.Baynin BusHayae pusnk sk "00'ekTUBHUA
cTaH BUHMKHEHHS LIKOAM, NMPH SKOMY HEBIIOMO HACTYMUTH LIKOAA YW Hi" (4,
¢.227). _

[Toni6HO TpakTye pu3uK i A.A .CoGuak, sxuit BBaXae, 10 "PU3HK - L€ 3aBKIH
yebesneka BUHMKHCHHA HECTNIPUATIMBUX HacnigkiB ocobucroro ao iHworo
xapaKTepy, W00 AKHX HEBINIOMO, HACTYMAATH BOHY 4K Hi" [16, c.55].

JiocHTBb MOLINPEHOIO B KPUMiKaUIbHI liTepatypi € i cy6'exTHBHA KOHLENLIA
pH3UKY, AKa 3HaHWa cBo€ oO0rpyHTyBaHHs B poGorax C.H.Bpatycs {5],
B.A.O#rensixra [12; 13]. Cy6'exTurHa koHuenwis 30pieHTOBaHa Ha Cy6'eKTa
AiUTBHOCTE PUHIKY, 1 11 3MICT nonsArae B TOMy, 110 pr3uK AK Cy6'€KTUBHA KATErOPiA
XapaKTepH3ye MCHXONOrYHe CTaBNeHHA Cy6'eKTa 0 BUGOpY BapiaHTa MOBEAIHKH,
10 YCBIHOMJIEHHS HACNiAKiB AK CBOIX, Tak i uyxxux xifi. Tomy B.A.O#rensixr
HAroJIOUIyeE, MO PH3NK 33BXKAMU MOB'A3aHUN 3 BONEK i CBINOMICTIO MFOAMHHU,
OCKiNbKM "PH3UK - Ll BUOIp BapiaHTa MOBENiHKH 3 ypaXyBaHHAM HeGe3rneku,
3arpo3u, MOXUIABHX HacaiakiB" [13, ¢.25). Inakute kaxcyqu, "pusuk 38'S3aHUN
i3 BHOOpOM NEBHUX ANBTEPHATHB, PO3paxyHKOM iMoBipHOCTEH TXHBLOTO
pe3yisTaTy iB LBOMY MO0 Cy6'exTBHA CTOpOHA. KpiM LI5Or0 BOHA BUSBIAETHCA
# y TiM, 10 JIFOAH HCOJHAKOBO CNPpUAMAIOTH OJHY i Ty K BEIMHUHY pU3UKY B
cuIy po36iXHOCTI IICUXOJIOTIYHOI, MOpPaNbHOI, iAeoNoriuHol, NONITHUHOT
opieHTalii, MPMHLMIMIB, YCTAHOBOK i T. iH." [2, ¢.26].

Besnepe4Ho, 1o 00uABE KOHUETLIT - 06'€XTHBHA i Cy6'€KTHBHA - B 3AJIEKHOCTI
Bifl METH JOCHIIKEHHs, KOHKPETHHX MOAIH rpOMAACLKONO »HUTTA TA BYMHKIB
Jrozelt € IPaBoOMipHUMH, TOMY, "04¢BHAHO, Oyi0 6 HENOLILHO rOBOPUTH PO
HECTIPOMOXKHICTh 00'€KTHBHOI 4H Cy0'exTuBHOT KoHUenuii pusuky" {2, c.25].

ITpote, Ha myMKy 6araTboX y4eHHX, JaHa TOYKa 30y A03BONAE ASIUO By3HKO
# OAHOCTOPOHHBO MIAXOAMTH AO TAKOTO 6AraTorpaHHOro ABMILA, AK "PH3UK".
Anxe, 3 onHOro GOKY, fK YXe 3ragyBajiocs BMIUE, OAHI€I0O 13 CYTHICHMX
XapakTepUCTHK PU3MKY, L0 BiAOOpaxaloTh HOro cy0'eKTHBHY CTOPOHY, € T€,
10 BiH 6a3yeThCs Ha YCBiAOMIIEH Y HEOOXiAHOCTI BUGOPY ANBTEPHATHB B yMOBAX
HEBMIHAYeHOCTI. CyG'eXT, BUOHMPAIOUN BapiaHT MOBENIHKM, YCBIZOMMIOE i
MOXJIHBICTH 3aMOAiAHHA WIKOAH, i MOXKIMBICTL NOCATHEHHA [O3UTHBHOTO
Pesynsrary. [Ipore, 3 iHIIOro OOKY, LieHt BHOIp, WO IPYHTYETHCA Ha ceoboni Bovil,
OIHOYACHO AeTepMiHOBaHMM 06'€XTHBHOIO HEMEBHICTIO. TakUM HHHOM,
HEMEBHICTL AKX 06'cKTHBHA CTOPOHA PU3MKY, 3 OAHOro Goky, 0bymoBiioe
HeoGxiauicTs (HeMuHyuicTh) BUOOPY, @ 3 iHWOTO, - BUABJIAETHCA Y BULIALL
MOXIHMBOT HMOBIPHOCTI 06'€KTMBHOINO 3aNOAIAHHA WKOAW THM afo 1HUIMM
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NPaBoOOXOPOHIOBANHM 6naraM y MpOLUECi AOCATHEHHA CyCNiTbHO KOpHCHoj Mer
(8, c.47].

Cxazane 203BOJIS€ 3poGUTH BUCHOBOK, LIO B f(aTel'OpI.l. PH3MKy Uinkgy,
OUEBHAHOIO € HAABHICTH OAHOUACHO JIBOX CTODIH - 06'€KTHBHO] T CyB'exTugyy;
a TOMY BOHM He NOBHIMI BUKIIOYATH O/11I3 0}11!)’../\-[]-/\””'“,-Hanpuman’
BRAXAE, WO "KOAM MOBA AC PO pU3NK ”"f“?ll"‘b"”‘_y $bopmy MANbHOCT]
1o Ginbw NNANOIO AN aHanily peaibHol m'ﬁcuocn BUIACTLCH "‘)Hllenui;
PH3HIKY, WO NOCAHYE Y cobi 00'exTHBHHHA 1 CYD exnmmm. nmxo,a.n" (2, c.25),

Takuft >xe MiAXiL N0 PHIKKY 3HAYHO paHille BiACTolop,, ;
A.A.IlioRTKOBCBKM, AKHIt BBAXAB, WO "pHIHK € cy6’ex'ruano-o6'elcruauo,0
KaTeropi€lo”, ToMy o GyaAb-1Ka RiNLHICT, 30KPEMA | PUINKDBAHA, - Jje ¢ Micry,
¥ 06'eKTHBHOT 1 CyO'eKTUBHOT cTOpiH [14, ¢.239].

Came Taka Teopif LIOAO CYTHOCTI PHU3UKY BUNIACTLCH Ham Ginwy
OGIPYHTOBAHOIO | BUMPABAAHOIO, TOMY MM PO3IIALAEMO LE MOHATTY g
AlaneXTUYHIA €AHOCTI Cy6'eKTUBHOT i1 06'€KTHBHOT CTOpIH, AK UE pobuTy uliug
pAL YYEHHX-IOPUCTIB [2, €.26; 7, ¢.36; 8, ¢.47; 12, ¢.22].

Ha Hamy aymxy, ycBiJOMNIE€HHS HAsABHOCTI B PU3UKY ABOX CTOPIiH -
00'exTHBHOT i CY6'eXTHBHOT - Ma€ 0COOIUBE 3HAYECHHA A1 KPUMiHATBHOrO 1Tpasa,
OCKilbKH BOHO N03BOJISE MPAaBO3aCTOCOBYMM OPraHaMm GiJibwl Toyug
xBanidpixysarv BUNpaBaaHui pusuk (npaBoMipumif) i BIAMEXOBYBATH HOTO 8ig
HEBHMNPABAGHONO (HEMPABOMiPHOIO).

OcoGnuBiCTh CUTYaLT PH3UKY NONATAE TAKOXK i B TOMY, 110 Ta YK iHLIA 0coba,
PH3UKYIOUM B yMOBaX HEBH3HAYEHOCTI, MOXE, KOPHCTYIOUHCH Pi3HUMHU
METOAHKAMH, PO3paXyHKaAMK, AO MEBHOIT MipH nepeaGayuTH umogipricme nozii
YH CHTyaliH, 30KpeMa TaKuX, AK AisILHICTb MapTHEPIB Mo BUPOOHHMUTBY, ixHi
3BOPOTHI Ali, BM/IMB MPHPOAHKX CTUXIHHHX BMIL HA PO3BHTOK BUpOOHMUTSA,
Pe3y1bTaTH BNPOBAKEHHSA HAyKOBO-TEXHIYHHX OCATHEHS TOWO. HeaapeMmHo
A.TLAnerid BU3Ha42€ "PH3HK K QIAIBHICTS OO peanizaiii 0bpanoro 8 ymosax
HEBU3HAY€HOCTI PILICHHS, IO BPAXOBYE iMOGipHicMb (KyPCHB Hawl A.B.) yraui,
HeBAavi i BiAXwIeHHA BiA nocTaBneHol meTh" [1, c.11].

Buxoasuu 3 uboro BusHaueHHs, BUILIMBAE, 11O OAHICIO 3 XapaKTepHHUX PHC
PU3KNKYy € Takox i Horo #moegipricnuii xapaktep. s puca, Ha aymxy
A.Tl.Aasrina, 3HaxoanTs cBilt nposs y: a) AMOBIPHOCTI oaepKaHHA GAKAHOIO
pe3yasTary (ynaui); 6) iMoBipHOCTI HacTaHHA HeGaxaHOTO Hacliaky (Hesaaul)
Y X0A1 BuGOpy ansTepHaTHBH i ii peanizauii; B) AMOBIpDHOCTI BIAXHICHHA BIA
obpaHol MeTu, wo moxe NPHIBECTH AK O HEFATMBHOIO, TaK | NO3HTHBHOMO
pesyabrary {1, c.11). Tak, nanpuknag, y PEIYALTATI NEPEXORY NIANPUEMCTBA H2

BUITYCK HOBOI MoaMGikauil 8upoby BOHO MOxe 3asHaTh 36MTKiB, a MOXe i
OTPpUMaTi GL1bWwKA npubyTok, Hixk nepeadauanca.

174




Omxke, B LioMy "iMOBiIpHicHa XapakTepUCTMKa Bun
galaHa 3 iMOBIPHICHOIO CYTHICTIO 6ifbluoCT] SBULL Tp
3 : ..
T0COBHO AKMX JONYCKAIOTHLCA PUINKOBAHI AiAHMHy. Npwu
¢

PaBlaHOTO pusniy
OMaACLKOMO KUATTS,

peaynbTat B?K'HTHX A HacTaihs Sfamalloro, Cycnmiasio
aGo MOXAMBI HECTIPHATIMBI HACKiAKK NpPaBOOXOPOHIO
c.45). , ) .

"CuTyallls HCBU3HAYCHOCTI B npoueci 3ailicHe
p3MKOBAHOT AIILHOCTI, - AK 3a3Havae H.11.Ko3aes, - ¢t
subopoM TOTo abo IHIIOIO mMepcnekTUBHOrO PILUCHHS MOCTaBAEHOT MeTy 3
AEKiIbKOX HASBHHX anbTepHaTUB" [8, c.44]. lle o3Havae, wo oaHicwo 3
XapaKTepHUX O3IHAK PUIUKY € Horo aremepnamusnicms. Taxa BJIACTUBICTH
pU3HKY "3B'A32HA 3 TMM, IO BOHA NPHMYCKAE HEOGXiAHICTD B16OpY 3 ABOX a0
JEeKiBKOX MOXJIVBUX BapiaHTiB, pilleHbD, HanpaMKis, Aifl. BixcyTHicTs
MOXMBOCTI BHOOpPY 3HiMae MOBY npo Pu3uK. .... TaM, ne Hemae Bubopy, He
BUHMKAE PU3UKOBAHA CHTYaUi i, 0T>e, He Gyae pusnky"” [2, ¢.21 ).

3sudaiino, "pusnkosani Al pospaxosani Ha ycnix, ane KoXeH okpeM uik
pe3ynbTaT He 000B'A3K0BO Moxe GyTu NO3UTHBHUM, CaMe TOMY cyb'exToBi
HeoOxigHo oOparu HalGinbu ONTUMAaNbHY, OGIpYHTOBaHY AJILTEPHATHUBY 3
HaABHMX MOXJIUBHUX BApiaHMTiB piuicHb M1 AOCATHEHMS CYCRLILHO Baromoi
meru” [8, c.44]. Tlpore ansrephatusuicTs Y 3IeKHOCTI BiJI KOHKPETHOIO 3MICTY
cutyanii pU3HKy Mae pisHul cTymine ckiagmocTi i BUPIIYETBCA PizHUMY
cnocobaMu. SIKIO B KUTTEBUX CHTyauisx BUOIp 3aificHIOETbCA, K npasuio,
Ha OCHOBi MHHYJIOrO AOCBiRy H iHTYiLil, TO npu ONITUMAJILHOMY BUPillIeHHi Tiel
a0o iHwOi aaMiHICTPaTHBRHOI, BHUPOOHHMYOT 94 NONITHYHOT 3aAa4i NOA3TKOBO
noTpibHi cieniansHi MeToaN i MeTOAMKH [2, ¢.21]. V APYTOMY BHMaAKy CyG'exT
Ha OCHOBI HasBHOI B HBOTO iH{OpMaLil oGuUHnCcTIOE BaplaHTH Aifl, CNpAMOBaHMX
Ha JOCATHEHHA 3aAa4, WO CTOATh NEPEA HUM, 1 OCOBIHBO HEBU3IHAYEHMX 3afxau,
L0 BUMAraloTh OpUriHANLHOIO, HE3BUYANHOIO PilICHHA. MOXHA TOrOANTHCH 3
Aymxoro H.I1.Ko3zaeBa, 110 came Mpr BUPIIIEHHI HEBM3HAYEHUX THNIB 3azad,
HE3BaXXAIOUH HaBiTh Ha AeAKiI OGMEXEHHS, MOB'A3aHI 3 Mi3HABANBRUMH
MOXNHMBOCTAMH NIOAMHK, BUHUKAXOTh CHUTYaLil HEOGXiAHOCTI JAOITYyUCHHS
BUNpae/1aHOro pusuky. 1le BaXJIMBO BPaXOBYBATH i I OLIHKH (xmiQ)imni.T)
PHUINKOBAKHOro AifHHSA npyu BiAMEXYBaHHi BUNPABAAHOTO PH3IMKY BiA
Hesunpasnanoro (nporunpasHoro) {8, c.44].

Yacto npossu PH3HKY B Pi3HOMaHITHUX Chepax He MOXYTs GYTH OUiHERHI
OAHO3Hay KO 4epe3 X 6araToacneKTHICTb, "TOMY 110 CRiBBIAHOWCHHA MOXAHBHX
NO3uTHBH KX i HECCNPUATIUBUX HACNIAKIB Y PEIYALTATE IRIRCHEHHA TicT a60 iHmMOL
ANbTEpHATHRY € pisHe. Lle 06yMOBAIOETHER | THM, 10, TTOPAT 3 BUILICBKAZAHUMK

KOpUCHOro pelynvrary
BAHUM iHTepecam™ (8,

HHA O00rpyHTOoBaHo
aBUTL Cy0'exTa nepea
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O3HAKaMH, pU3NK, 34 CBOEKO CYT‘I'IO, HOCHTb CYynepesiusuu (KprHB Halll. As)
?

xapakrep” [8, €.45]. |
leﬂ cynepesausicmy 3K OMIA 3 XapaKTEPHUX PUC PUIHKOBAHOIO Rigyyys

[pOSBAACTBCA B Pi3HMX acHeKTax. Tak, 3 fmnoro Goky, puInk ax pisopy,,
cneuudiuHoi popMu AiRILHOCT OpIEHTOBAHMUA HACAMIICPEA Ha ONepKayyy
CycniabHO KOPHCHHX PE3YALTATIB HCOPB”"aP"”M’é’ "0";"" Cnocobamy »
yMOBAX NEBUINAYCHOCT] i CHTyaulll HEMHHYHOIO BHOOPY. ¥ TakoMy BMMaxy
Bin n03BONSE nepeBopOBATH KOHCEPBATHIM, AOMMATHIM, BIACTanicry,
ncuxonoriuki 6ap'epH, 1O MNEPEWKOAKAOTh BIPOBAAKEHHIO HOpyx,
NepcnEKTUBHAX BUAIB AiAIBHOCTI, CTEPEOTHIH, LIO BHCTYNIOTH atbmom
CYCTIILHOTO PO3BUTKY, @ Takox 3abe3nedye 3MACHEHHA IHILUATHS, HOBATOPCbkix
i1CH, EKCTICPUMEHTIB, CIPAMOBAHMX Ha IPUCKOPEHHA CYCNLILHOTO Ta HAY KoBO-
TEXHIYHOTO NPOUECY.

3 iHworo 60Ky, pU3KK MOKE NPU3BCCTH A0 ABAHTIOPH3IMY, BOJIOHTADUIMY,
cy6'exTHBI3MY, @ TM CaMUM A0 raJIbMYBaHHA COLANBHOTO MPOrPeECy, A0 THx
a60 iHLIMX COLiaNbHO-€KOHOMiYHMX a60 MOpaIbHUX BTpaT. Lle Moxe 8iabythca
TOAI, KOJIK B YMOBaX HENOBHOT BUXiaHOI iHpOpMauil B CHUTyauil puiuky
ansTepHaTUBa 06HpacTLCa 6€3 HaNeXXHOro BpaxXyBaHHA 006'€KTHBHHX
3aKOHOMIPHOCTEH PO3BUTKY COLIAIbHOTO ABHILA, CTOCOBHO AKONO NPHUAMACTHCE
piwienHs {2, ¢.20-21; 8, c.45].

Taka Cynepe4nuBicTh NPU3BOAMUTH AO TOIO, LUO IHKOAHM IR AOCATHECHHA
CYCNLUILHO KOPUCHOT METH B CHTYallll pU3HKY 4aCTO AOBOAMTLCA HTH HA NpAMe
NMOpPYUIEHHA NEBHUX HOPMAaTHBHO-NPABOBMX aKTiB, AKi HEaAEeKBATHO
Bi1o6paxcatoTs i perymooTh Ti abo iHiwi cycninbHi BisHocuun. Taxi aii cy6'exra
PH3HKOBAHOI AiANBHOCTI PO3UIHIOIOTECA 6araTbMa BYEHHMH AK BUMYLICHI, ae
nortyctumi {6, €.70; 15, ¢.107]. Omxe, "pusuk MOXUIMBHI i 32 NPAMOT 3360pOHH
PH3MKOB2HHX AiM 3aCTAapiiMM, HOPMATUBHUM AKTOM, AKHi 60KyE iRitliaTusy,
abo HaBiTe HOBMM NPABOBHM AKTOM, AKMH CYNEPeuHTh 3aKOHOBI, IO Peryoe
CYCNUIbHI BIAHOCHHH, AKI MANAIOTECA MOXUIMBOMY 3aNOAMHHIO WKOAX NPH
pusuky" (15, ¢.107].

Cynepeunusa npuposa pu3HKy, SK CMPaBELTUBO BBAXAIOTH ACAKI BUCHI,
BHAB/IAECTLCA | B 3ITKHEHHI 06'€KTMBHO ICHYIOMHX PU3HKOBAHHX AiAHb 3 IXHBOWO
Cy6'exTHBHOIO OLIIHKOIO. Tax, 0co6a, 1o 3poduna Bubip i 3aiicHIOE Te ab0 inuIe
RIAHHA, MOXKE BBAXKATH IX PUSHKOBAHHMH, @ IHUINMH 0COBAMH BOHM MOXYTH
pOmimoga'mca Ax 06epexcHi, no3Gasneni BCAKOro pusmnxy, i Hasnaxu [2, ¢.21].

HAeaxi Bueni, aanizyioum o3Hakm PH3NKY, BHALNRIOTH | TAKY ROrO pucCy, K
foro xkowkpemno-icmopuynui xapaxmep [2, ¢.22], inwi He poGnate usoro 8].
Tax, Hanpukiag, A.ILAnbrid MigXOAMTL 40 ABHOIO MHUTAMHA 3 MHHY.IHX
HICONOTIMHUX MOIMUIA | BHBOAHTE L0 PUCY 3 KJIACOBOTO Xapakrepy
AHTArOHICTUYHOIO KaMITANICTHYHOIO CyCNiNLCTBA, A€ PHIMK, Ha HOTO ZYMKY
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ac osuit MiIcT, TOOTO Bint o6'ekrusno BUKOHYE nopay
"MaE i, wo po3pi3NAIOTLCA CTOCOBHO KNACiB i Coyjay
33;:3“0;*» pisHe CTaHOBULLE B ICTOpPHYHO chopmoBanil CUCTEMI CyCrinmorg
 oGHAITER Tafca cUTyauin oGyM.oamoc HCOLHAKOBY ... OUiHKY pagi | IHa'el g

Ky B cycnijibHOMY )xnn"l, lfacamancn y gcbcpi MatepianLiorg
gup05"" ursa. ... B ymosax karl.namc-rwmof exougmxu (npu PU3KKOEAKOMY
i 3 Goxy BracHMKa. - Ab.) Haﬁma-lmﬁ NPAWBHUK, yipaaxriy poGory,
06ABIAETECA 3aC001B 10 HOPMANLHOTO ICKYBAHHA, TOA} Ak nipnpueMeny, cpoj
S1paTH MOXKE KOMTIEHCYBATH NMOCKUIIEHHAM eKCn

yatauit, ogepaansam
"2, ¢.22].

13 sasannmpgy |
ILHUX BepCrn, 44

He3paXalo'i¥ Ha LiC, B yMOBAX K1aCOBOIO KaniTamiCTUYHOIO CycninncTa
pu3nK Y chepi CycnbHOro Bnpf)6unu'ma "Crae HeoOXiaHuM i 060B'AIKOBUM
soro xomnoHeHToM. Jlo dakropis, wo € 06'exrusnoio ocHoBOWX PU3UKY nipy
KamiTaniaMi, BUIHOCATBCA HaCaMIIEpe KOHKYPEHLIA, PUHKOBA CTHXIA, BUNALKOBA
rpa YMCNCHHUX aCMEKTiB KyMiefli i nposaxy Ha xanitanicTuymnomy PUHKY,
napanei3M y po3pobui # OCBOEHHI TeXHIYHUX HOBOBBEEHD, icHy0OY1
06MEXKEHHA NNaHYBAHHA Ha piBHI nepxasu. [Ipaso puimky BJACHICTIO,
KaniTasoM, o BUILMBAE 3 NMpaBa KaNiTanicTa (K Cy0'€KTa PUMKOBAHOIO JiAHHS,
- A.B.) Ha HanexHi oMy 3aCOGH BHPOGHMUTBA, CTAE HAMBANCIMBILIOD PUCOIO
KanmTanimy.

Cy6'exToM pU3MKY 32 COLiaNi3My BCE HACTilLE BUCTYNAE HE TLILKH iHAMBIA,
ane 1 TPYAOBHA KONEKTHS, COLIANILHA IPYNA, @ B AERKMX COWIANBHO-OMITHUHMX
| EKOHOMIYHHMX CHTYaUifAX i CycniibCTBO B ninoMy" {2, ¢.23].

Taxe TpakryBaHHs A.Il.A;briHMM KOHKDETHO-iCTOpMYHOIO XapakTepy
PU3HKY € LIUTKOM 3PO3yMUINM, ajUKEe BUCJIOBIIOBAJIOCA BOHO IIE B yMOBaX
NaHyBaHHA Ha TepeHax KoauwHboro Pagsxcbxoro Corosy koMyHicTH4HOT
ineonorii. He3paxaloun Ha 1€, i B yMOBaX ChOIOJHIWIHBOTO OHA MU 6 He
BIAKMAANH 1O, HA HALU MOTJIAA, BCE-TAKU CYTTERY PUCY PH3UKOBAHOIO MiAHHS,
amxe Oynp-Ake CycmiasHe SBUILE MA€ CBOXO BIJHOCHICTB Y waci, TO6TO Mae
KOHKpPETHO-ICTOpuuHuM XapaxTep. Tak, HanpUKIaz, pU3KMKOBi RisHHA ¥y cepi

MaTepiaiibHOro BUPOGHULITBA Ha TOYATKY i B KiHU nepeGynosu (apyra nososuHa
80-x pp.), Ha no4aTKy npolecy npueark3auii (nepura nonosuxa 90-x pp.) i Ha
CHOTORHIWIHIY AEHb MAIOTH CBOI XapakTepHi 0COONMBOCTI, alDKe IMiHIOBATUCS
YMOBH TX 31iliCHeHHS Ta iX 3aBaaHHA. Bararo 3 Tux aisus, axi Gynu PU3MKOBUMH,
Hanpuknaz, ua novarky 90-x pp., MOXKyTb GyTh choroani B3arati nosbamneui
O3HaK pusuxky. Lie o3nauac, 1o OfHI 3 HIX BTPATHIM CBOKO aKTYaNbHICTD, i
PErMaMeHTYI0TbCR HUHI 30BCIM iHIIMMHK HOPMATHBHO-ITPABOBUMH 2KTaMHM 1 T.

H. OToke, MoxHa BBaXATH, 1O OAHIEIO 3 PUC PUINKY € HOO KOHKDETHO-
'CTOPUHMI XapaxkTep.
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He BapTo, Ha Hall fornal, NiAXOAMTH 3 INIACOBUX T2 illf?Oﬂor.itmmx O3y

1o aCMEKTY PH3HKY, 2K poro zymaufcmuqnuu jtal?axmﬁp, i Ha i oo
10 TaKO TaKHil pH3MK BJIACTUBUI TUIBKHA COLUATI3MOBI], OCKiftbiy 108j
BBc:DKaTH,H :)u:aﬂaHHM y CTBOpIOBaHi/t HUM CYCNUIbHIHA CUCTeMI [2 . 24, B
:Sxixtliianm, 4K fe, KoM, AK i B AKiH Mipi MOXHa pB3HK)"BaTM MOaUK
cowianbHIM CyD'€KTOM, i MOPaIbHUMH ¥ CTaHOBKaMM, SAOPOB'AM 4115 Bup;
X COLliaIbHO-EKOHOMIYHHX, HAyKOBO-TEXHIMHHX 200 MeAUuHuX 35

[ieBHU .. . 3aBpay;,
B yMOBAaX HOPMAaJIbHOIO uMBiNI30BAHOTO 1 AEMOKPATHYHOIO CyChinpcyy, e

Hal6inpll AKTyalbHHMH B CHTyallll pU3MKOBAHOIO AlAHHSA | OBk
BUpPiLIYyBAaTUCA 3 ypaxyBaHHAM 3arajbHONMIOACEKUX UIHHOCTEH 14 1

He
Alke
010 gy
meHH’[

ryMaHiCTMYHHX MO3MUIH.
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AY. Bylytsya
THE MAIN FEATURES OF THE NOTION "RISK"
This article is devoted to the reflection of the features of :

: S the acqui :
general and criminal juridical features of the risk. quitted risk. 1t analyses botn

B.fl.Mapan
}IE’IKI ICTOPHYHI ACIIEKTH BUHUKHENIM IIICTHTYTV

OLMEXXEHOI OCYAHOCTI

VJIK 343

[TpaxTH4HO BCIMA IOPUCTAMU BU3HAETHCA, WO CEPEN IAOUMHLIB € JOCHTS,
peHKa rpyna om6., AK1 CTPAXAAIOTH NCUXIYHUMH aHOMaNIAMH. BaraTto aBTOpIB
BBAKAIOTD, HIO TaKt OCOOH, BYMHSIONH 3N104MH, nepeOyBaloTs Y CTaHi 06MexeHoT
0CYAHOCTI.

[TuTaHHA NPO OOMEXKEHY OCYAHICTh € auckycifinum. Cynepeuku npo Hei s
nitepatypi mouanucs 6nusbko 150 pokis Tomy. [To-pisHoMy po3rnaganocs ue
TUTaHHA B KPUMiHAJIBHOMY 3aKOHOJABCTBI €BPONENCHKHX KPAiH Y MUHYNOMY
cronitti. JIo 2001 poky ykpaiHCbke KpuMiHanbHE 3aKOHOZABCTBO HE 3HANO
takoro TepMiHa. Cepen pi3HMX LKA KPUMiHAABLHOrO nNpasa (KAACHYHOT,
couionoriYHol # aHTPONONAOriyHOT) He 6yI0 €AHHOT AYMKH NPO OOGMEXEHY
OCYAHICTB, po36iXHOCTI Oynu i cepen IXHIX MPUXWABLHUKIB i3 NPUBOY OLiHKY H
NPaKTHYHOTO BHKOPUCTAHHA Kareropii oOMexeHoi ocyaHocTi B Goporsbi 3i
3MOYHHHICTIO. CMIPHHAM LI€ NNUTAHHA 3ATHLIAECTLCA W Y AOKTPHHI BITYH3IHAHOIO
KpUMiHaJILHOIO MpaBa, i B CyAoBiH ncuxonorii Ta ncuxiarpii.

Tomy nouinbHO MiAiATH OO NATAHHA MPO OOMEXEHY OCYAHICTH ICTOPHYHO.
Po3risiHEMO CIIOYATKY MUTAHHM PO OOMEKEHY OCYAHICTh Y paMKaxX iCTOPHYHO
c$pOpMOBaHMX LKL KPHMiHANLHOTO NMPABA 3 aKAJII30M NOIIAAIB IXHIX OCHOBHUX
NMPEACTABHUKIB 1 IXHBOIO BIUTHBY H2 KPHMIHAJILHE 3aKOHOJABCTEO.

SIk yxxe BiA3HaYaOCA, MATAHHA NP0 OOMEXKEHY OCYAHICTb TICHO MOB'13aHE
i3 KaTeropisMH HEOCYRHOCTI i OCYAHOCTI. Y AEAKIX CTAPOAABHIX 3B0OJaX 3aKOHiB,
Hanpuknax y Jdurecrax IOcruniana B VI cromiTri, MicTHAKCS BKa3iBkM Ipo
3BiIIbHEHHA GOXKEBiINILHMX BiJl MOKapaHHA 32 BOUBCTBO: "JIOCHThH, WO BiH
noxapaHuit ceoiM 6oxesinnam” [10, ¢.172]. Oanax ue He Oyno XapakTepHUM
A1 TONILIHBOTO 3aKOHOAABCTBA. [1poGiiema HeocynHOCTI # OCYAHOCTI B Cy4acHi
nocTanosui nuTaHus sBuHMIUIA Ha py6Gexi X VI i XIX croaits. e 8 CepeanRi
XVIII sixy y 3axiguiti €sponi # y Pocii AyuieBHOXBOpi 3acyaxyBanucs i
kapanwcs, sk i 3n0poBi oco6u. ITepes CyaOM He MOCTABAJIO 3aBAAHHA 3'ACOBYBATH
M 3HAXOAMBCA NiACYAHMI NIPU BYMHEHHI 3TOYHHY B CTaHi AyUICBHOIO 3J0pOB'A
YH Hi,

Ho 3miun CHCTEMM, 1O icHyBasna B €sponi, KapHOT IOCTULIT 3AKAHKAIHU
OCHOBOTIONOMCHUK KNACHYHOT IIKOAM KPHMiHANBHOTO npasa itanieus Y. bexkapia
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y cpoii npaui "1po IO UHH i n(.)l_capamm" (1, ?.196_] i ¢pa"'HY3bkun Mixg
ncuxiatp @.[lineas. Hayxosinpaul 1 NpakTHANA AATLHICTE D [Tineny 4o Timy,
NpUBENH A0 3MiHM CTABJICIHHSA 10 Jl)"ﬂ'ef’"ox:olzi:)) B:;:x_’anm HUX
(y ®@panuii 3 AywesHOXBOPHUX IHAT naT'un o ; > ! 3Mycuny
32/yMaTHCS Hajl f,pot.snc?moro HEOCYAHOCTI YAHOCTI 016, o
CycninbHo nebesneuH a1aiis. .

Vnepuwe $popMysa HeoCyaHoCTi Oyna npuseneHa s .°:-64 ‘bpafmyabxom
KPHUMiHaTbHOMO KOACKCY ISIQ p. Y Hiii ropopunocd, mo: "Hemae i 3noy,, ’
Hi NPOBMHK, AKILO MiA YaC 3n1ﬁcucum.i ,umH.Hﬂ 06BMHYBaYyBaHNi fiya Y CTan;
6oxesinna". ¥ usomy GOpMyIIOBaHHI XO04 1 Bmcop.ucmaye?bcx TUIBKM oy
MEAMYHUA KpUTEpil, 3HaYeHHA 1T MOABH B KPUMIHAJIBHOMY 3akoHi BaXKo
nepeouintn. Bona 6yna cnpuitHATA 1 NOTIM YyAOCKOHaleHa B ReAKuy
KpMMiHaNBHUX KOAEKCaX €Bponeicekux aepxas [19, ¢.15-16].

Y 3Boai 3akoHiB Pocii (3akonu kapui 1832 p. sua.) 3'asunaci ct1.136, Y fKii
FOBOPAJIOCA: "3N04HH, BUBRHEHNH B GOXXEBLLI, HE CTABUTLCH B IPOBUHY",

[Ticas TOro Ak MCUXiaTpH i IOPHCTH 3iLUTOBXHYNHCH Ha NpPaKTHLi 3
npobneMo HeoCyAHOCTI # OCYAHOCTI, 3'SCYyBANOCH, IO Mix CTaHOM
HEOCYAHOCT! M OCYAHOCT] 3HAXOAUTHCA BEMKA I'PyNa oci6, Aki Xou i € OCyaHUMY
LIOAO CKOEHOrO 3/I0MHHY, ajie CTPAXAAIOTh NMCHXIYHHMHU aHOMANiAMH, Ak
3AIACHIOIOTh 3HAYHUN BrUIMB Ha IXHIO Nosedinky. V 3B'A3KY 3 1uM y
3aKOHOZIABCTBI AESKHX KPAiH 3'ABUNMCH MOCHIAHHS Ha OBMENEHY OCYAHICTs, a
B JliTepaTypi BUHHIUIA IpoGieMa 06MeXeHOT OCYAHOCTI.

Ynepue npo o6MexeHy OCYRHICTh 3raiyloTh KPHMiHANBLHI KOZeKcH
HIMeUbkHX aepxkas: Bpaynuiseitrcexnit 1840 p., § 66; CakceH-AnsTeHOyproebkuit
1841 p., § 41; Teccencokuit 1841 p., § 114; banexcvkuii 1845 p,§ 153 Tain. ¥
WX 33KOHAX MOBA HlIsa He TUIBKH PO HEOCYAHICTB, ajie i npo obmexeny
OCY/HICTS, PUYOMY B YUCJTi PAKTOPIB, 110 HEIO 00YMOBJTIOBAIUCS, HA3UBANUCK
C1ab0yMCTBO, HEAOCTATHIN PO3BHTOK, CTapeya HE3JIaTHICTD, CIT'AHIHHA, NIOBHA
BI/ICYTHICTb BMXOBAHHA, BKpall HECTIPUATAMBA i posbeuryroua o6craHoBKa B
AMTHHCTBI. B ycix Bunagkax nepea6ayanocs sMeHmeHHs nokapanus [13, ¢.457).

PociiicbkoMy kpuMiHanbHOMY 3aKOHOAABCTBY TEPMiH "0bMexeHa oCyAHiCTh"
He Oys Binomuii, ane B .4 cT.146 YiiameHus npo NOKapaHHA KPUMiHaNbHI i
BUNPaBHi1 3BO/y 3aKOHiB (3akoHu kapHi 1857 p. Bun,, T. XV)y uncai o6¢TaBuH,
" MOM'AKLLYIOUHX npoBuny", 6yno 3azHadeHo; "SIKIO 3JTOYMH BUMHEHMI HAM
(BUHHMM) no AICTKOXYMCTBY M XK C1abOyMCTBY, XYPOCTI 1 KpaiiLOMy HEYUTBY,
AKUM CKOpACTanUCA i A1 3aTyYeHHS HOTO B 3/IOYHH".

Y KpUMiHANLHOMY 3aKOHOZABCTBI HEAKIX KpaiH, Hanpukian y lseacexoMy
1864 p., § 6; HMarcrkomy 1886 p., § 39; ®innanacexomy 1889 p., § 4, m.lll,
HaCTIAKOM BU3HAHHS obMexeHo OCYyAHHM OOBHHYBauyBaHOro Takox Oyno
NOM'SKIICHHA NOKAPaHH [13, c.458].

mKaPan
Opucrig
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yci i 33KOHOABCTBA 3HAXOAWIMCS Nifl BILTMBOM Khacuy
a8a, IPSACTABHNKH SKOTO (y 3axinni €eponi - [.Beuram, A.QeRtepbax i in.)
4ep0? pYBHO 3B'A3YBAJIM OCYAHICTS 1 BUHY, :

> BBfDKalO‘l H, WO XTO Hece Ha cobj
WMEHIIE cy0'€KTMBHOL BUHH, 'l.‘-oﬁ NOBHHCH HECTH 1| MEH1ITE noxapaxHs. Lleit 38'330k
gontt B6a4aJIA Ha OCHOBI 1A€1 IPO Te, IO NICHXIYHO HENMOBHOLIHHA 0cOBa BONOAi€E

MEHLLIOIO 371010 BOJICIO I, OTXe, BUHA il MeHwa i Boya MOBHHHA HECTH MEHIe
sioxapaHHs. ¥ 3rallyBaHOMY BXe § 114 [ecCeHChKOro KpHMiHATbHOID KOJIEkCy
repea0aanoCh IMEHILCHHA NOKapakH4, “KONK 3XATHICTL 110 CaMOBU3HAYE KA
qu 10 PO3YMIHHA KAPAHOCTI BYMHKY 4K cBOGOAM Boji He
sMeHIUEHA B 3Ha4HIA Mmipi"” {13, c.456].

[peanicTM4Ha ouidka cBo6oaM Bosni NPCACTABHMKAMM KJIACHYHOT LIKOJM
ApuBOANIA 1X A0 TOTO, LIO DKEPENIOM INOMMHIB € 3112 BOJUA, IO BHCTYMNAE K
camMOCTiMHNA TyXOBHMH novarTok. [Icuxiyna XBOpo6a obmexye ceoGony Boni
yrounHil. [IpH 3AIACHEHKI Aianns ocoba, BuABNAIOYM 3JIy BOJIO B pe3yabTari
XBOPOOH, BUABIIACTLCA MEHW BUTbHOLO. Lo cTocyeThea mylueBHOXBOPHX, KoTpi
€ 60XEBLILHHMH, TO IXHSA 3712 BOJIA HE € ITPOsAB BLILHOT BOTI, TOMY BOHM B3aram
He MOBHHH1 HECTH KPUMIHAIBHOL BianoBinansHOCTI [8, ¢.218].

Onnak He BCi NPEICTABHUKM KIACHYHOI LIKOTH KPHMiHaBHOIO npasa
BHCTIOBTIOBATTMCA 33 BU3HAHHA B KADHOMY 3aKOHi 06MexeHOl ocyanocTi. Taky
No3ULLIO, HAMPUKIIAA, 3afMaB BinOMUI pocifichxuit kxpuMinanict H.C. Taraxues.
BiH He 3anepe4yyBas, IO OCYAHICTb AOMYCKaE AyXe pi3Hi BiATIHKH, AKi
3MIHIOIOTBCH AK AKICHO, TaK i KiNbKICHO, ase BBa)kas, IO BHECEHHS B 3aKOH
obMexeHOT OCyRHOCTi, MO O0GOB'A3KOBO BMNAMBAE HAa 3MEHIUCHHA
BUINIOBIAATBHOCTL, ... yABAAETHLCA HE TUILKHM 3aiiBUM Yepes 3aralibHe MpaBo CYay

BH3HABATH NIOCYAROIO 3aCJYTNOBYIOUMM NOM'AKILNEHHA, ane i HeOaxaHuMm, 3a
CBOEIO HEBH3HAYESHICTIO # oaHOGIYHICTION 3 0aHOrO GOKY, AYpicTh, CH'SHIHHA,

IIHPOCEpACHHA HEBPIBHOBAXKEHICTD 1 T.1. MAIOTh Tak Hararto CTyneHis i BiATiHKiB,
o caMmi Mexi 0OMexeHOT OCYAHOCTI € 3aHaATo cnabko obkpecneHuMy, a 3
IHIOro GOKY, AANeKO HE 3aBXAM B MOAIOHMX CTaHaX MOXHA 3HAWTH MiACTaBM
AJis 3MEHWEHHds RnoxapaHHA. MopajibHe NPUTYNIACHHA, NCHXiYHA
HEBPiBHOBAXEHICTh, NCUXIYHE BUPOJKEHHA MOXYTh BUABIATHCA B TAKMX
KPHBaBHX IMOIAHHAX, 1110 HaBiTh HalOiNbW KpalHi MPUXMIBHAKHA aHTPONONIOro-
NCHXIaTPMYHUX MMOMIALIB HAa 3NIOYMHHICTD HE 3BAXYIOTHCA PEKOMEHAYBATH B
TakMX BUMaAKax NnOGNAXIMBOCTI, @ MPONOHYIOTH A0 HMX GLIBII-MEHIU KPYTI
Mipu oxoponu™ {16, ¢.412-413).

Isumi npeacrasHuk KiacuyHot mikonH - A. . KiCTAKiBChKHHA CTBEPXKYBaB,
O "HeMae CepexHbOro CTaHy OCYAHOCTI i HEOCYAHOCTI, TOMY IO obmexeHa
OCYAHICTL € BCe-Taku OCyAHicTh”, i Ha Wi MiACTaBi BHCJIOBMIOBABCA NMPOTH
BU3HAHHA B KPUMiHAIBLHOMY MpaBi 0OMexeHoT ocyaAHOCTi {3, c.85].

HOT WwKoay KapHOIo

LLTIKOM 3HHICHA, ate
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Hormau npHXHABHME KIACK HOT LLKOSN KPHUMIHANBLHOIO Npasa PO3ing,
B.X_ Kanauucsxuit i B.I1.Cep6cbkuil. .

3anepeuyrouH NpoTH 06MexeHO1 OCYAHOCT, Bo.X~KaHZIHHCbKHﬁ B Baxag, "
B KOYCHOMY BUITAZIKy "JOriyHO MOXJIMBO BH3HATH n.{u,m OMTHE 3 IBOX “HasBgicy,
gy BiECYTHiCTb 3parHoCTi A0 3000B'A3aHHA... Hidke cepenne Pilenyy vy
Hemoxue" [4, ¢.47-48). B.I1.CepOcChkuit nocunascs Ha HEMOXUIMBjcr,
"CIOMyYEHHS NOKapaHHs i NikyBaHHA", Ha BIACYTHICTb "AKoi-HeOynp MpaBu g yo;
Mipku" AJisS BH3HAYEHHA KPHUTEPIIO 0OMEXEHOT OCYyaHOCTI, mio "CTany §
3aCTOCOBYBATH i 10 THX BUMAAKIB, A€ Pi3KO AOPYILCHA 3JaTHICTE PO3YMinng
KepyBaHHsA CBOIMH BuMHKaMu" [14, ¢.786, 848].

INpu cxnanauHi npoekty YiknaaesHa 1903 p. obmexena ocynuicts Y Hborg
BinoueHa He fyna. ¥ HeoMy Gyio BinGUTO JIMLUE [TOHATTA HEOCYLHOCTI, Y KoTpe
BXOAWIH HE TINBKKM MEOWYHHI KpUTepil, ane i o6uasi ymosu FOPHINYHOr
KPHTEPilO - 31ATHICTb PO3YMITH BACTHBICTS i 3HAYEHHA CKOEHOTO i 3maTHicTy,
KepyBaTH CBOIMH BuMHKaMu (CT.36).

TakuM uMHOM, KJIACHYHA LIKOJA KPUMiHAIBHOFO NPaBa 30CePeauia Caolo
yBary Ha BHpIIICHHi MUTaHHA NPO TE, UM BBOAUTH OGMEXEHY OCYAHICTH y
KPHMiHAbHE 3aKOHO/IaBCTBO, BU3HAIOYM B YCiX BUNaAKax il ax obcrasuny, o
3M'AKIIY€E BiAMOBiAANBHICTL i mokapaHHs. lle uinkom MOTOJKYBAJNIOCH 3
HaCTAaHOBAMHM KJIACHKIB MPO T€, IO KAPAETHCA HACAMIIEPEN 3JI0YMH i 3 HymM
3/10YHHELb, IPUIOMY 30BCiM He 0GOB'I3KOBO, MIO6 3NMOYMH JOBOAMB Horo
aHTHUCOLIANBHICTD, IOKapaHHs X MOBUHHO BiATIOBiAaTH Basi ATOuMHY.

3osciM iHWHME Oy NO3HLUT COLIONONiMHOT LIKOIM KPUMiHANBHOTO Mpasa.
Iokapanns, Ha XyMKy i NpeACTaBHHKIB, Ma€ CIYKHTH 3aXHCTY CYCHiNbLCTBA
BiJl 3TOYMHHOCTI, GOPOTHCA 3 SKHM MOXKHA, TLILKH BIUIMBAIOYH Ha taxTopy,
IO NMOPOMKYIOTH 3JIOYHHHICTh. PAKTOPH XK I1i KOPEHATHCA B CEpPEeIOBUILI, IO
OTO4Y€ 3JIOYHMHUSA, | B HOro iHAMBiAYyanbHilt ncuxonorii. Tomy 06'ekTom
ITOKAapaHHi € HE 3JI0YMH, 3 CaM I0OYMHElb, HON0 aHTHCOUIANbH]I IHCTHHKTH i
HaxWiH. [l BUPIIEHHA CBOIX UiNeH# COLIONOriYNa MLKONa BUKOPHCTOBYBANA
NOHATTH OOMEXEHOT OCYAHOCTI.

FlpeacrasHuky couionoriyHoi WKonu xpUMiHaNBHOIO npasa B 3axigHiil
€sponi (JIuct, Tapa, Mpunc, Bau-Tamens i in.) y 1889 p. oprauizysanu
MixHapoaxuit col03 kpuMiHaicTiB, 110 npoicHyBas 1o 1914 p. i nposis 12
3'13ai8. Ha Gararsox sacimanmax umx 3'i3gis obrosopiosanaca npobaema
obmexenoi ocyruocri [9, c. 10-26].

MerononoriuHa ocHoBa COLONIOTIYHOT WIKOIH - dinocodis NO3IUTHBIIMY,
OMHOTO 3 HaNPAMKIB ieanisMy. Oco6nMBY yBary COLIONIOriYHa WKOTa npuaina
NPHYUHAM IOYMHHOCT, "He6e3neqxomy CTaHy" 3NOYHHUA | 3ax0naM Ge3MNeKH.
Yci 3n04nHIi Aeakumu NPEACTABHUKAM K Li€] WUKOIH NOAIISUTHCA HA ABi TPYNHU:
BUNAAKOBI, AKi 3AIKCHIOTL 3N0YUHMU nig Ai€i0 30BHIWHIX YMOB, i 3BHYHI
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xpoHitHi), WO CKOIOIOTH INOUUHK B cuny BHY TP kix BaCTUBOCTe
juacTiiue NCHXIMINX aHoManii, i,
H BuBEACHHA nMpAMOol 3.anc>|mocri 310MMIHOCTI Big ey
pepAKerHA PO CXUABHICTL RO JUNCHEHIS 3100
<aKHMH AHOMATTIAMM, B.IUIHN)/J.IH Ha hopmynanig y
apo OGMEKCHY OCYANICTL. .Blmlome.mm COIIONOriHOT uIkoAM no oOmexenoi
OCYRHOCT! ne Oyno H! HCIMIHHKM, Hi OQHOPIAHUM.
Cnouartxy Oyna cipoba kommnpowmicy 3 MOCTAHOBPIO K1aCHYHOT 111
sMeHWENHA NPOBHHU NPpK oOMexenil ocyanocTti 3 nponoinui
sCTAHOBNCHHS 0COONUBOIO peXcMMy B MicUaX BiaGyBanss NOKapaKHaA

oci6. Lie# noms A 3HaiwioB sinoGpaxentia s Iranificskomy yKiageH
AK€ ﬂepen6aqa-"0a 110 y BUNAAKY,

XiyHux aHOMai
- - ’
HH1B 0CI0, 10 CTpaxgaiors
ABJICHKL COLUONOL iy KON

KONK rpo
AMM 11po
AJIA TaKux

HI 1889 p,,
‘ KOJTH NCHUXIYHUA CTaH NIOANHUA XOY i He
pHKJTIONAB 30BCIM MO0 OCYRHOCTI, ane 3HauHo 3MCHLUYB2B 11, BUHHWIA 1Tia1aBasca

IMEHUWICHOMY TNOKAPAHHIO; NP LILOMY NOKAPAKHA Yy BUINAAI NO36aBIEHHA 8O
3a plIlICHHAM CYAY Morno Bialysatucsa B 0CO0NUBOMY NPHUTYAKY, NOKH
KOMMETCHTHA BJ12a HE CKaCy€ UbOTO 3aXOdy; Y BUMALKY TAKONO CKACyBaHHSA
YaCTHHA NOKApaHHi, 1O 3anuluKIack, BiAOyBanacsa y 3BHYaRHUX MicufX
no3bamiieHHA Boi [3, ¢.40].

VYei 0cobn, 10 CKOIM 3JI0YMHY B CTAHI O6MeEXeHOT OCYAHOCTI, JeAKUMHM
fIpeACTABHHKAMH COLIIOJIOTIYHOT LLIKOIH NOAUTANUCA Ka "Hebe3nedHnx” i "MeHm
HebesneuHux". [lna HeGe3nmeuHUX 3M04MHIIB NPONOHYBABCA HE TiNILKH
ocobnnBHit TIOPEMHHUH peXHM, ajne i 3acTOCyBaHHA 3axoais 6einexy we a0
BYMHEHHS 3N04MHY (Hanpuxiaag, JIuct). Iuranus npo obMexeHy ocymHicTs
TICHO MEPEILIITANOCH 3 TUTAHHAM Npo Hebe3neunu#t craH. Came B LLOMY MLIaHi
#wno obrosopeHns npodaeMu obMexeHoOI ocynHOCTI Ha Bproccenscrkomy
(1910p.) i Konenrareucskomy (1913p.) 3'ispax MixHapogaHoro coiosy
kpuMiHanicTiB [9, ¢.17]. Jina Hebe3neuHuxX oOMeXeHO OCYAHHX IOYUHUIB
BUCYBANUCA inel HEeBU3IHAYEHUX BUPOKiB (6€3 pitieHHA CyAy MpO TEpMiH
NOXapaHHa), a TAKOK NPO MONIMBICTb MPOAOBKCHHA TEPMIHY MOKAPAHHA Y
BUMA A N036aBNEeRHA BO NMic/A BiAOGyBaHHA MPHIHAYCHOIO CYyIOM TEPMIHY NO
8MpOKY.

Ovesuano, wo Taki NPONO3MLUil CyNEpEeURIH CNEMEHTAPHHM NOHATTRM
33KOHHOCTI | rapaHTisiM NpaB JIOAHHHK. _

Mpariyyn npukpuTH BHTUIYMaHHICTD CBOIX NOMIALIB, ACAK] NPHXHABHAKH
COUIONOrivHOT KON NPONOHYBaTH OOMEXKEHO OCYRHHX OC 16 nicaa nm@:am
NOKAPAHHA NiKyBaTH AK TAKUX, LLO IHAXOUATHCR B "HEOCINCHHOMY CTaHI {15,
c.113].

Kpm‘ulcymu APUXUABLIIMKIB OOMEKEHOT ocyanocrTi, C.B.[losknes mmas,
IO B OCHOBI inei 06MeXEHOT OCYAHOCTI NEKHTH 3MiLLAHHA NOHATH OCYRHOCT }
BHHHOCTI, 0cynHoCTI | BiANOBIAANBLHOCTI. OOMEXKEHOT OCYAHOCTI HC MOXE 6y,
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a)kaB BiH, OCKI TaHOM OCYAHOCTI | HEOCYAHOCT Hemac
c ’ BCiM BiAMOBHMTHCS BiA izef Biarnary o

AKLO 30 o
nocepeaHboro. Tomy \ . - cony
cy6'exTis 3 oc1abeHOIo MCHXIKOIO, HEBPIBHOBAXCHHUX NIOAEH | fnerey epariy To

. o

"3 nOMisAy MONepeKeHH 3O4HUHIB ANA 663yM.OBHOI‘0 3IM'AK ey
aMeHIEHHA M NOKapaHHA HaBpAA M MOXXH2 3’43.?”“ mpacraeu, Y ULOMY By

6yno 6 npapuiIbHO roBOPUTH MpO TPOXH IHLIY (ane He Ginpiy Maky)
811MOBIAANBHICTS, MTPO ocoGuBUHA 'I‘!Op(?MHPIﬁ peXHM A LMX cy6'exTip, o
BUAINEHHA TX i3 YMCNA IHUINX apemITaHTIB B oco'6nuay rpyny i T.n., ane 30sc,,
He npo oOMexeHy OCYAHICTB 4# 060B'A3K0BE MOM AKLICHHA 1A HUX MOKapany®

[11, ¢.199-200]). o
TNponoHyBanucs i iHwi, 6iAbM "KapAMHANbHL" PILUCHHA, HANPHKNAL pizy;

BapiaHTH JliKyBaHHA (aoBivHOTO 1 HA neBHHI CTPOK) OOMEKEHO OCYRHHX, o
BUMHWIM 3n044HH. 30kpeMa, Ban-I'aMens 3anpornoHyBas NORATTA JI04KHY 1y
TaKHX OCi6 3aMiHMTH NOHATTAM XBOpOOH. BiH XyMaB, 110 MOBa Ma€ ATH He npo
HOKapaHHs TakHX OCi6, a Ipo "JtikapcbKy siaruiaty”. IIpy us0My BuMHekns
37104YHHY HE TOBHHHO OyTH HeoOXigHOO NMEPEAYMOBOIO UIA 3aCTOCYBaHHS Lyx
3aX0/iB, XOCHTh OAHIET HEOe3nexu OOMEIKEHO ocyaHoi ocobu [9, c.18].

I[i morasxu KpPUTHKYyBaB BinOMHUH pOCiiChbKMH XPHMiHaxXicT
[.51.DONHMUBKMHN, TAKOXK MPUXWILHHK COLIONOri9HOT HIKOIM KPUMIHATBHOrO
npasa. Bin mizkpecioBas, WO 3anepeICHHA 3060B'43aHHA NIPHBEO A0
3anepeueHHA NOKapaHHA B Cy4aCHOMY #ioro 3HadyeHHI, A0 Pi3HHUX BapiaHTia
AiKyBaHHA 3/I0YHHILB, L0, BACHE KAXyH, CKIIaAa€TbCA "y NOBHOMY NOIIMHAHHI
OCOGHCTOCTI 3/IOYMHLA AePXAaBHHM abCOMIOTH3MOM; OfHI PEKOMEHAYIOTE
AOBIYHUI cexBecTp, iHii - X04 TepMiHOBHH, ane 6e3 BH3HAYCHHA CaMoro
TepMiHy, 3aMiHEHOTO YMOBOIO MOBHOIO HACTAHHA NMOTPIGHHX pe3yNbTaTis LA
nepxasu”. Tpeba ckasatu, wo 1.5 QoitHuUbKNA XO4 i HE BBaXAB 1I0YMH
ITiACTaBOKO KPUMiHANBHOT BiAMOBIAAJIBHOCTI, a 6a4¥B Y HEOMY JM1IE JOKa3 ANs
LIbOTO, &€ BiH HE 3anepeyyBaB 3Ha9CHHA OCYAHOCTI | HeocyaHocTi [18, €.35-
40].

Pociticeka rpyna ([1.1.Jlio6ninckuit, M.H.I'epuet, A.H.Tpa#HiK i iH.) Y
3ranaHoMy MiKHapoaHOMY COIO3i KpHMIHAJTICTiB BUCTyHana MpOTH peaKLiAHHX
iaeit NesKUX NPeaCcTaBHUKIB COLIIOJIOri9HOT IWKONH 3aX0My, BORM 3anepeyyBana
fIpOTH "HeGe3MeYHOro CTaHy", 1O NPOMOHYBANOCA 33CTOCOBYBATH A0 0Ci6, AKI
MaloTh MCHX1YHi aHOMaUTil.

Jleaki nonoxeHHs COMIONOTiYHOI WIKONHM NMeperyKyBanucs 3 norisaaM
aHTPOTMONONiYHOT WKOAH KpHUMiHaJbHOTO npasa. Sk nuuie A.A.[epucH30H,
"Mexa, wo BiAOKPEMJIIIOE KpUMiHaNicTiB-conioygoris i xpuuiuanicris-
aHTPOTIONOTIB, y PE3YAbTaTi BUABMIACA XYXKE YMOBHOIO, TOMY LIIO NEpLLl X04 i
AaBany coliasibHUM (GaKTOpaM 3MOMMHHOCTI BM3HAYCHE 3HaYeHHs, ane HE
3anepedysanu BnuBY i GionoriuHmux $paxTopis; Apyri X, MPHALIAIOEH OCHOBHY
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sary GIONOTINHIM (q)mﬂopam,
conianbinx” (2. ¢.3 ). .

Y 11acTyniti POKH HOTAAY HA NCOCYANICTL, OcyamicTs, | obmene)
cepen ﬁpcncra""“'_"“ PI3HUX WKLT KPUMiNaTLHOrO npasa iCTOTHO it
y 3axinnif CapoNINEpeBAXANU AHTPONOAOTiYHKH | BYN6rapHo-co
yanpaMKi. TTOWHPCHHIO n0M§p03ichraa ACAKOIO MipoIO Crpus
@peiad, WO CTam WMPOKO BLaOMUMH. Bianosiaxo go #oro BYCHHA, i0UUH
48'A3aHHA 3 HEOOX1AHICTIO BiAperyniopaTy CCKCYanbHuiM KOMMNEKE | BUKAVKaHE
UM NOUYTTA BHHHU, IPUNOMY OCTaHHE N€XUTH B OCHOBI HEBPO3Y | Nncuxonari,
ToMY A10 3NOUMHY, AKX 10 XBOPOGAMBOIO ABMWIA, CXUALHI HEBPOTUKH i ncuxonary,
[{um CaMHMM MPOTIOBINYBANMCA BaTaNbHA HEMUHYYICTD 3TIHCHEHHS WIOUMHiB
Ha3BaHMMH 0CO0AMH 1 HEOBXiAHICTD
aHoMail.

Y 1950-1960 p. p. BinGysca pan 3'isnis i ceminapis (XKenena, 1955p.;
KonenrareH, 1955 p.; INaara, 1960 P-; MoHpeans, 1960 p.; JIonaon, 1964 p.),
Ha AKMX PO3MIIAAANACA npobnema HeocyaHOCT i OCYAHOCTI OCI6 i3 MCHXiYHUMHK
aHOMaNiAMH, WO CKOINH 3NM04MHH, O0roBOpIOBANOCH, FOMOBHUM HHHOM,
CTaBNEHHA 10 NCUXOMNATIB-30uMHLIB. [IpeAcTaBHMKY AHTPONONOriYHOT IIKOAK
BHCIOBNIOBAIACA 3a TC, LU0 NCHXONATIB Tpe6a BU3HABATH HECAMOBUTHMMU i
nixyBaTH. BianosiaHo 20 normaaiBs By 1brapHO-coLioNnoriyHOT L KoK NCHXONaTis
BAPTO BM3HABATH OCYJAHUMH i KapaTH.

pencTasiukn 060X HAMPAMKIB MOTOAKMAMCE 3 BHMOrOIO, IO Gyna
chpopmynboBaHa I'ibcom (AHmis), npo Te, Wob CTOCoBHO MICHXOTATIB-3IOYUHLIB
3aCTOCOBYBATH MPHHUMII "HEBU3Ha4€HOTO BUpPOKY" {12, ¢.22].

NpuxunbHUKKH OOMEXEHOT OCYHOCTI AONYCKANH MOXAMBICTD 3HMKEHHA
NokapaHHA TAaKHM 0co0aM, ajie MOAO OCOGNMBO HEGEINEUHHUX AHOMANTLHHUX
WIOYMHUIB BU3HABANIH HEOOXiAHHM 3aCTOCYBaHHA NPEBEHTUBHMX 3aX0AiB
besnexn (Bupui, Emiex, ®PH). Buctynarouu npotu obMexesol ocyaHocti i
NOM'AKWIEHHA MOXapaHHA O0cobaM, LU0 CKOINH 3JI0MHH B UbOMY CTaHi,
NpeacTaBHMKW opraHizauil "Hosuil comianbHui 3axuMcT” BBaXANM, WO AR
AHOMANTLHMX INIOYHHUIB, AKi B CHITY CBOTO NEPEKTY BHABAIOTH aHTHCOLIANBHICTS
1 CKOIOLOT 31104 MH, TOM'AKUICHHSA BIANIOBIAANBHOCTI HenpuimycTHMO (M.AHKCEND,
Dpanuis) {12, ¢.23].

Hesxi 3axiani KPUMIHONOTH, 30KpEMa aMEPHUKAHCbKI, [CPEOUIHIOBAN
SHatenHA neuxivnux anoManift y xkutTi moze#t. Ha aymxy Byacna, Maixe
FlO/I0BHKA MOACTBA CTPAXAAE AKMMHU-HEGYAD NICHXIYHHMH BHOMANIAMM. 3B1ACH
MParHEHHA 10 PO3WMPEHHA POIYMIHHA MCHUXIMHUX AHOMANIA CTOCOBHO ocib,
O BYHHIWAN IN0UMH, | IPO 3aMiHY TOKAPAHHA 3AXOAAMH MEAWNHOTO XapaxKTCpy.
flosuuis “npo MONOBMHY NIOACTBA" POIMUBAE fOHATTA XBOPOOH | 310POB 3,

ME 3ancpetynanm ictotnoio 8naney Qakropis

Iy OCYyAHICT
€ IMIHUANCS,
LIONIOT i HUA
U nornsaun

1] h " p . - ay
JMKYBAKHA 3104NHHOCTI” AK GIOSOFriYHOT
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i AWACBLKY 0COOUCTICT
xBop0o6AMBOCTI i 3JOMMHHOCTI, CTAaBUTh y B Y Myxe

Hebe3neyHnt CTaH. _ ‘ L OBTODIOITE

apryMeHTH, BHCTOBACHI paniwe NPEACTABIIMKAMU PI3HAX Hampamy;,
’ . . B .
xguminanbuoro npasa i CyaoBol JICUXOJ00H] T8 NCUXIATPil, U0 Hamy Be

ananizyBaJiucs.

ax 9 Hakazauuax. M., 1939. C.196.
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SOME HISTORICAL ASPECTS OF ORIGIN OF INSTITUTE OF THE LIMITED RESPONSI-
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In the_ gniclc the author outlines some historical aspects of origin of institute of the limite d
responsibility
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IL.hMeouybkuii
A0 nUTAHI HONEPEJUKEHIS IMOYHUHHUX NTPOSBIB Y
MICIAX THO3LABJE IS BOJII

yjIK 343.26
1‘punanﬂﬂ Hac MUTalHA 3N01MHHOCTT 0Ci6, wo BinGysaroTs oKapaHHsa 3a
yHcHi 3NOUMHN Y BUTILI N03GaBaenns mosi,
pH

: . Yy creitianesiét nireparypi He
4BuaNoCH, HayKOBI NOCAHKEHHA Oyau ¢
B

PAMOBAHI, %K Npasuno, Ha
mocxonaucm-lfl BHINIPaBHO-TPYAOBOro 3akOHO1aBCTBA, QOpM i MeTORiB

gUXOBHOTO BILTMBY Ha 3ACYIDKEHHIX Totw0. LboMy acnekTy ¢1is npupinsTy 3HauHo
Ginviue yBaru sk y TEOpeTUYHOMY, Tak i B NPaKTUYHOMY NaaHi, OCKiNLKH
peansHiCTh BKA3ye: 3Ha4Ha HacTuHa OCi6, AKX TUX, WO BixGYNH NoKapasHs, Tak
i THX, WO HE NMPUTATYBANMCE paHile N0 KpuMiHANLHOT BIANOBIAZALHOCT] 32
pyMHEHI 3JIOYMHH, 3rOIOM 3HOBY MOBEPTAETHCA [0 npoTunpasHux aik. 3a
HEAKAMH JAHUMH, KISIBKICTh 304HMHIB, BUMHEHUX 0COGAMM, 110 B MKHYAOMY iX
yXKe CKOIOBAJIM, 3pOC/Ia y 1.973_-1 998 pp. Ginbiue Hix y 2,8 paza. lllo CTOCYETLCH
abcontoTHUX MIOKA3HUKIB PIBHA PEUUAMBHOI 3N0YUHHOCTI, TO IOPIYHO
peecTpyeTbes Bif 72 Tre. o 80 TiC. noBTOpHMX 3no4nHis; y 2000 p. pieeun
peuauBy CTaHOBMB 6ins 80 Tuc., a 'y 2001 p. - nowag 70 TuC. 3n0YMHis (4,
¢.273].

3a ceujaNibHUMH i ApaxyHKaMu, Ykpaina nocifae ofHe 3 MPOBiAHMX MicLpb
y CBiTi 32 4aCTKOIO 0Ci6, Mo36aBneHUxX Boi. Tax, BiAHOCHA KiTBKICTS YB'A3HEHMX
B YkpaiHi Ha 100 Tuc. Hacenenus ckramae npubnusto 405 - 410 ocib. 3a 1M
MOKa3HMKOM Halua fepxcasa noctymaerscs nuue CIIA (710), Pocii (700),
Binopyci (505), Kasaxcrany (475) Ta Kupruscrany (420) {7, c.55).

B VkpaiHi Ha Janut yac ajrors 180 ycranos HAepxasnoro aenapramenty 3
MUTaHb BUKOHAHHA M0KapaHb, B AKKUX YTPUMYIOTECH Gu3bko 200 THC. 0cib, y
ToMy 4ucii 8 128 BUNPaBHUX ycTaHoBax - moHan 170 Tuc., B 11 BUXOBHMX
yCTaHOBaX - Oinbiue 3 THC. MiIiTKIB, y 32 chiguux izonaTOpax - nonan 46 Tuc.
YBA3HEHNX Ta iH. [loBiune no3Gaenenns Boni B Yipaini 3acrocorano no 706
0¢i6. V cepeaHbOMy LIOPIYHO B yCTaHORAX JlenapraMeHTy 3 NMTaKb BUKOHAHHA

Nokapanb peecTpyeTses 0 500 304KMHIB, KO TOrO XK HEOOXiXHO BPAXOBYBATH
3HAYHY JTATEHTHICTD OKpeMUX BUAIB 3104nHiB (M0GoT, MOpRYBaHHA,
XyNiraucTeo).

He 3Baxatoun na nassuicTs nesnumx MPOraIMH Y AOCAIAKEHHI nauo‘lj TEMH,
OKpeMi acnie KT nonepe ke HHA AMOUMHHOCTI B MiCUAX NO36ABNCHNA BOJI CTANM
npeamerom ony6nikoBaHMX AOCAIMKEHb TAKMX aBTOPiB, AK A.l.Baqux,
I-Moﬂaﬂbmnn, O.M.xyxa, A.B.Kupnmok, O.I'Kon6 Ta in. Fponosuuii #
PEKOMEH AT Byennx mosuHui NOCTiHHO NePeOCMUCTIOBATUC 3 OTIALY Ha
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cy'acHnit cTaH KpnMiuonoriwuo'l' Hayxy TA COINATBHI NPOUCCH, O BiaByna .

B Hawif acpxasi.
BianopisiHo A0 BHCI
KPHMIHIOJO I NOI0 1TPOHC
posti BI3IAMACTHCA NOC/UIAIHAM
KpuMiuaJlbno-lmmuauuo’l’ yCTanoBu

KOHKPETHHX 0CI0) saxoain |7, c.50}). . ] |
3axONN 3aransHoi NPOQINAKTUKY Y MicusX 11030ABJCHHA BONI MOxy,

POINOAIIMTA 1121 MCTOAW BUABICHHA Ta METOAU YCYHEHHA, ue.ﬁ'rpani;auj'f B
Gnoxysanus kpuminorennux paxtopis (6, C. 160]. lo MeTOMIB BUABACHMY
YMHHHMKIB 310UHIHOCTI B xpuMinanwo-auxouantmx YCTAHOBAX HANCAKATSH,

- nepesipka po6oTH aAMIHICTPaLIT BUILECTOALUMMH OpraHamu Aepkasrorg
AenapTameniTy YKpail 3 MnTalb BUKOHaHHA N0KapaHk i NPOKypaTypHy. Dynxwif
KOITPOMIO 32 giansHicTio Y BIT noxaanesi Ha ueHTpasIbHUHA Ta 00nacHi anapary
ynpasninua JJ1YIIBII,

- BusBNenHs kpuminorenHux 3oH B YBIL, ne HaliuacTiwe BYHHAIOTLCA
3JI04MHH; THIOBUX AJs BCIX YCTAHOB HEAOMNIKIB Y po6oTi, WO CnpusoTs
BUMHEHHIO JTOYMHIB 3aCyIKCHUMHM; KLTBKICHMX T2 SKICHUX 3MIH KOHTUHIEeHTY
3aCyXKEHHMX; 3JIO4UUHHOT CyOKyAbTYPH Y KOXHIHA yCTaHOBL.

Jo MeToAIB yCyHeHHs, HeliTpanizauii uM 61oKyBaHHA GaKTOpis 3N0YMHHOCTI
B YBII nanexars:

- TeXHiYHE MEPEOCHAUIEHHA YCTAHOB, aJKE TEXHIYHA HEAOCKOHAMICTL
OXOPOHHOT curHanizauii, iHKeHEPHO-TEXHIYHOI0 YCTATKYyBAHHA, CHCTEM
u'monoﬁos.om CTEXEHHA 32 3aCy/KEHHMH, BIACYTHICTL HEOOXiAHOT anaparTypu
ANR MePEeBIPKH NOCWIOK i nepenad, AOMALY aBTOTPAHCNOPTY, NOI3AIB - YCi W
HENO0JIKH TaKOX CIPUSIOTh BAMHEHHIO 3JIOYHHIB 3aCyIDKEHUMHU;

~ YKOMILIEKTYBAHHs YCTAHOB BUCOKOKBaNihikOBaHUMH KazpaMH. Ha nocaam
NOBHHHI BiAOGHMPATHCA NPAUIBHUKM 33 KOHKYPCHUM BialopoM, y TOMy uuchi 3
MOXIMBHM 3aCTOCYBaHHAM BUNPOOYBaILHOTO TEPMiHY, NPOTArOM AKOro
KaHAMJATIB NEPEBIPATHMYTH HAa JOOPOCOBICHICTD, HEYIIEPEIKEHE CTABNCHHR
A0 YB'A3HEHHX, PiBEHb NOTOBHOCTI A0 POGOTH Ta CTYNiHS iIX MpodecioHaniMy;

- BXCHBAHHA KOMIUIEKCHHX OMEPATHBHHX 3AXOAIB i3 3Ty HEHHAM YCiX CHA T8
320018 13 METOI0 KOHTPOJIO 338 KPMMIHOTEHHUMH 30HAMM y BHIIPaBHHX
ycraiiosax, fie HaROLLLI YacTo i Yy NeBHUMA nepios BUHHKAIOTS THNOBI HErATHBHI
ABMILA, 10 CNPUALOTH BHHUKHCHHIO 1 PO3BMTKY HANPYXEHKX M1XOCOOHCTICHUX
(rpynosux) xonduiktis a6o 0co6ausoro ncuxiuHoro CTaHy 3aCy/DKeHKX, WO
3arpoXy€ BYMHCHHRM 3IOMMIIR,

A A R P
3 METOIO CBOEYACHOT nP0¢inal>clrr1:po prM HIATIBHUX NIACPIB T3 IX yTPY roBAHHA
KH LI€T xaTeropii ocib;

188

wonkin B.[1.(Din0HOBA, Kgmnnexcyicm cnettiansyg.
cy GopoThin i3 INOMHIHICTIO B MiCILAX no36aaneny
saranbHuX (110 JUACHIOIOTLCA B Mexax yeics

) Ta chctianLiux  (MCTOI0 AKUX € pig 4y



) Henoﬂyme""" HC.BPCHOBH.CH‘E» ¥YBIL. Iepenosnenus Micupb no30aBieHHSA
gosti 3acy,ﬂ>!<er'mmn 61nbx}lc JllMl:l'yHBar‘OCTp!OC NUTAHHA 1X pO3MillEHHA Ta
g puIEHHA pisHs konQaiKkTHOCTI. Hanpuinan, CTaHoM Ha 1 rpyaua 2002 poky

X 130NATOPaX nepebysano 43,6 Tuc. oci6 NPy TOMY, 1O YKPAiHCbKi
£130 po3paxosatil Ha OZAHOYACHE NepebyBanua WwonaiiGinsiue 37 TUcaY 0cif;

. ni,u,aume.HHﬁ llifcu"“m"" "PaUJBHmle YCTaHOB, CNIPUAHHA NMPOCYBAHHIO
i 110 cyx6i T2 3B.1J1|>Heuml 3 YBII cniepoGithukie, axi He BiANOBiKAIOTH
SaﬁMaH“M nocanaM, o

. cTBOpEHHA OKPEMHX 3AIOHIB i3 YMCNa 3MiCHNX NOpPyLLHKKiB PEXKHUMY, AKi
5i16yBaloTh NOKapaHHA;

- po3'€AHAHHA TPYTIH, IO CTBOPIOE IHKEPENO Hanpy ru, BBEACHHA 1i 10 CKIALY
3aCyLKEHOTO, xmﬁ.Mome 3anodirtu koHTiKTaM,

V HayKoBill JITEPATYPi NPONOHYIOTHCA M iHW 3aXOIM 3AraNbHOI
ppodinakTHKH 3NOYMHIB Yy Micuax nosbasnenHs soui, HanpuKIan:
})MOAEPHi3aLliA 3AKOHORABYOT Ga3H y usoMy nuTanHi. Henepeciunoro 3uayeHHs
y TIPOLECi pedOpMYyBaHHA KPUMiHATLHO-BUKOHABYOIO 3aKOHOLABCTBA Habyno
MPUAHATTA KprMiHa1bHO-BUKOHABYOIO KOZEKCY VYkpainu sig 11 nunua 2003
p., IO HabpaB YNHHOCTI 1 ciuna 2004 p. Koaekcom PErnaMeHTOBAHI NHTAHHS
HarIaAy 1 KOHTPOJIO 32 BMKOHAHHAM KPHUMiHAJIbHUX MOKAPaHb, BUXOBHOIO
BIUIMBY Ha 3aCY/DKEHHX IO NO30aBiCHHsA BOM, BiGyBaHHA MOKApaHHs Y KOJOHIAX
pi3HMX BHAIB, IO € OCHOBOK NMPOTHAII JIOYMHHOCTI B MICUAX NO36aBICHHA
BOJi; 2)IPUBEACHHA YHHHOIO 3aKOHOMABCTBA A0 BiANOBiAHOCTI MXHAPOAHUM
aKTaM, TaKuM, AK 3arajabHa gexnapauis npas moauau (1948 p.), MiniManpui
CTaHJapPTHI IPaBWIIA NOBOMKEHHA 3 B'a3HAMH (1955 p.), €Bporeiichki TIopemHi
npasuna (1997 p.); 3)rymanisauis pexuMy yTPHMaHHA 3aCyDKEHNX; 4 )iKyBaHHS
3aXBOPIOBAHB MEAWYHOT Ta IICUXi4HOT eTUMOJIOTii. 3HaYHa KITLKICTS YB'A3HEHUX
oci6 XxBopi Ha pi3HOMAaHITHI COMaTHYH1 i ICUXi4YHi 3aXBOPIOBaHHA (Ty0EpPKyNbO3,
CHIJI, Bupa3ku nutyHKy Ta iHiI HUTYHKOBI XBOpPOGU, HEBPOTHYHI BIAXWICHHA,
anKoronizM, ncHXivxi anoMaii Tomwo). Li BigxuwieHHA 1 XBopobH yeKI1aJHIOKTh
BinOyBaus NOXapaHHA, 3aBAKAIOTh ANEKBATHO OLHIOBATH KOHKPETHi KHTTEBI
CHTyalii, 3aX0/M BUIPaBHO-TPYAOBOTO XapaKTepy; 5)3ayYeHHs 10 L€ CMPaBH
NpeACTaBHKKIB peniriiiHux kondeciil, OCKiINbKKH NEPKBA Ta PeJiria 3 IX
NOCTyNaTaMM HEHACUILIA, MIIOCEPAA Ta NPOINEHHA 3AaTHa 3poOHTH HUMAO,
wob nom'akwuTh TIOpeMHi 3BM4al, cPOopMyBaTH NMPUHLMIIOBO iHIDe crar.s.rleuﬂx
A0 arpecii sk cnocoly BHPilICHHA XUTTEBHUX KOH}AIKTIB; 6)Hanmeﬂﬂ’§
aamiicTpauii VBIT neskuMH MOBHOBRXKEHHAMH CJIiAMMX OPFaHiB. H? e
UpodinaxTudni saxomu: npasunsHui niaGip ckamzy 0ci6y xamepax; “°f7"ﬁ““n
HAMAN 33 HUMM; 3anydeHHsa 40 poGOTH y BUNPaBHUX 3aKnazax .11001.3111"16*“{."
fiCxooris i couionoris; po3BMTOK CAMOCTIHOCTI 3aCYAKEHHX 0ci6; stikBlAALIA
AKTHBHUX yrpynosaHs; npasausa ingopmalis npo CTaH BANpasHUX 3AKIANIE,
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. . vep ga )
ix BHpOGHUSHX, EKOHOMINHUX T2 iHIUX MOKAUBOCTCR, ””""‘f"‘f"“f:mm
ix

L, enna soni, - Braxac AL Anekcosy ¢
3NOYHHHOCTI Y M_ncuzzorrl;ig:ﬁm MopaIbHOT ATMOCHEPH, 30kpema ;Mtl:,: ::rr, "
YOMY 32JICHKHTD B! O schOMY cycnianTBi"' [Nepusoseprose LR TITIT M
arpeCHBHOfUHL?;‘i):"O);aHOT 06CTaHOBKH BUKOHANUA NOKADAINA, Yaliesyyyn,
;ﬁpiz::uﬁanbﬂo MOX/IMBOT MPEBEHTUBHOL mif [5, ¢ l65]. |

Ha nanuit MOMEHT AKIiCTh 3arajbHol npodinax TuKH 'mo-mu!a Cepey
3aCYIKEHUX HE 32JA0BOJIBHAE noTpebn Haworo C)/Cmﬂbc’rs.sa, ocxfm.xu e
BHKOHYETBCA OIHE 3 OCHOBHUX 3aBAaHb KPUMIHANLHOIO i Kpuminajyy,.
BUKOHABYOTO NPABa - HE JAOITYCTUTH BYNHEHHA 3aCY/UKEHUMU HOBUX 3N0rpy45,
L{uM BHAOM NPOGdINAKTHKM 3aﬁmaxorbca,. AK I’f.pleldJ.IO, opralm' BUKO a4y
noKapaHb i MOBHICTIO CaMOYCYHYIHCH BIA HCl mwl'ncpmasm Oprasm 14
peACTaBHUKM rpoMaacekoctTi. TeopeTHyHO y. Kpumuaan-aumuasqovny
xoaekci Ykpainu nepenbadeHa MOXUIMBICTD yuacT! IPOMANICHLKOCTI Y BUTIpaRienyj
i pecouianizauii 3acymxenux (cT.25), a Ha ﬂpalfTHLll ocuogunM dopmanm
rpOMaAChKOl YYacTi He BUCTa4a€ HAMONENIMBOCTI, 3HAHHA AIACHOrO Gyrry
3aCy/DKEHIX, B3aEMOBiIHOCHH 3 aAMIHICTpaLli€lo BUNPAaBHHX YCTaHOB. B Yipaiui
CTBOPEHO OKpPeMe BiZOMCTBO 3 NUTaHb BUKOHAHHA IMOKapaHb, i LA 06CTaBuua
OUKTY€ HaranbHy HeOOXigHICTH 3aUTydeHHs A0 L€l cnpaBu. OpraHiB MicCueBof
BJIAJM T4 YNPaBIiHHA, 0COGNHMBO 3 MUTaHbL MATEPIATLHO-TEXHIYHOTO, CaHITApHO-~
Firi€HIYHOroO 3a0€3MeYeHHA, Xap4yBaHHA, HAMAHHA KOMYHaIbHMX nocayr i
MOAA1BILION0 NPAUCBIALUTYBAHHSA 3aCYIDKEHUX.

laausinyanbHO-NnpodiNnakTHUHHA BMAKB HNOBUHEH 3AINCHIOBATHCSE 3
YpaxyBaHHAM TUIIOJIOTiYHOT HANIEXKHOCTI MEBHOro iHAMBIAA. TUNONOrYHUA
“miaxia 6arato B HOMY IMOJETUIyE€ TaKuil BIUTHB: AKILO B npoueci po6otu 3
KOHKPETHHUM 3aCy/UKCHMM, AKHI MOXE CTaTH Ha ILNAX BUNpPaBIeHHA, Gyae
BUACHEHA HOro HAJIEXKHICTh N0 MEBHOIO TUMY OCOGHUCTOCTI, e AO3BOMUTE
BIJHOCHO IIBHUAKO CKJIACTH YSBJIEHHS NPO HOro ivaMBixyansHi 0co611BocTi Ta
B 3aJIeXKHOCTI Bif UHOT0 NOGyAyBaTH MONEPEIKYBANBHY poboTy 3 HUMHK.

3acobamu iHauBigyansHol npodinaxTuku B YBIT BucTynaoTs:

1) B1uB4€HHA OCOOH 3aCyDKEHOIO: aHANI3 KPUMIHANBLHUX T2 0COBOBUX cripas,
MOLITOBHX BIANPAB/JICHb; ONMUTYBaHHA OCi6, Aki A0Ope 3HAIOTH 3aCYyIKEHOIO;
CROCTEpPE}KEHHA 32 AOrO OTOYCHHAM; TECTYBAHHA;

2) 06k 3aCyHKEHHX, AKi MAIOTH Bi IXWICHHA Y MOBEAIHL{; BEASHHA KapTOTEK

(andasiTHmX, 32 BUAAMU NOpyILIEHS TOLLO); KOMIT'HOTEPHOTO 06TIKY, 110 BKIIOHAE
BCi OCHOBHI 1aHi npo ocoby; '

Hyx
@
Cmm

3) MeToaM KOHTPOAIO 32 NOBEATHKOIO 3acCyKEHHUX, ki nepebyBaioTh HA
OGSTIKY: KOHTPOJIB 33 AOMOMOTOIO OMNEPATHMBHO-PO3IUYKOBHX NIPUAOMIB; NIOBTOPHE
OOCTEXEHHA NPOTATOM MEBHOro 4aCy ONHHMH | THMH XK METOAaMU, ROTAAL,
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_ LeHypa KOPECTIORAEHLT, NEPEBIPKA NOCUAOK, nepenay Ta iHwi pexxymHi
06111)';'_ onuUTyBaHHA 3aCYMKEHUX i nepconany VBII,
“Eo ,iHﬂ"Bi W'f"o." npoq)inarfTuxu 3/IOUMHIB CEPCA YB'AIHEHMX HaslexKaTh
I METOIN 3MiHW <.)c06ucncunx.nxoc1'cn (caMoBuxoBanus TOWO) Ta
omuMi“uﬁ B32€EMOBIAHOCHH Yy MICUAX Mo36GaBACHHS BOJ] (rpynosa

qenxotepantd, pauiOHaﬂbHMifl p03l?0;1in 3aCYIKeHUX 32 3aroHamu Towo). llle
Q1RHM BKNHBUM 33X0A0M THAMBLAYaNBHOT MpodinakTuky CTBOPEHHA Tak
3p8HOTO apxmuoro' 6am<)j nar_mx npo oci6, korpi nepebyBaroTL Ha
mpoinaxThitiix obaikax. Lt nani moxHa sukopucrosysaty ax 8 YBII, Tak i
ua BONI, MEPERAIOHM BIANOBIAKY iHdopmauio B TEPUTOPIaNbHI Oprany
pHyTpilIHIX CTIP2B. OcTanHi, Y CBOIO Yepry, NpH apewTi 0co6u MaKOTL Heraliso
wanpasasti B YBIL ycio indopmauiio mono Tux, ski nepeSysanu na
npoQLIaKTHIHOMY 001Ky B NPaBOOXOPOHHMX Oopranax.

Jng NiABUIECHHA eDEKTUBHOCTI IHAUBI AyansHOT npo¢inakTuky cepen
jacyKeHMX HEOOXiAHO mam'araTy, mwo Merolo IHAUBiAyanbHOrO 3anoGiramus
1n0YHHAM MA€ CTAaTH 3MiHa MOTUBAUi{HO] chepH Ak OCHOBM xopekuii ix
cBiAOMOCTi Ta NOBeAIHKU. Iuaueinyansue MONIEPCDKEHHA 3JIOMHUHIB NOBUHHO
FPYHTYBATUCA HE TUILKM i He CTiNbKM Ha upaBOBMX 3axonax, AK Ha
38raNbHOOCBITHIX 3aX04aX (ZOCATHEHHAX Pi3HMX rany3el Hayku, ocoGauBo
nCUXONONi, NCKXiarpii) Ta 3aralbHOMOACHKMX LIHHOCTAX KynsTypH. CaM nipouec
opodiIakTHKH Mae OyTi Ge3nepepBHIUM, LINECAPIMOBAHMM T AMHAMIYHA M, Y
HLOMY BKpaii HEOOXiAHO BUKOPHMCTOBYBATH HE JIMIIE BHYTPIMIHI MOXIHBOCTI
YBII, a # 30BHiHI (6aThKiB 3aCy/KEHUX, IX POAUHIB, COLIANBHO KOPUCHI 38'A3KH
3aCyIDKEHOT0, TPOMANCHKICTD, GnaroaiitHi $oHaU TOWO).

3NOYMHHICTE Y MicLAX MO3GaBNEHHS BOJ, K i PELMAMBHA 3NOYMHHICTD
3araioM, Ma€ CBOT 3aKOHOMIPHOCTI i He MOXe OyTH BUKOpeHeHa y HaHGmKkyi
YacH. MakcuMyM MOXIHBOIO y G0poThGi 3 HEIO - e 3MEHLIEHHS 1T 10 NneBHMX
PO3MIpiB, yTpYMaHHs Ha KOHTPOJILOBAHOMY PiBHI Yepe3 MOCTiAHE BUKOPHCTAHHA
BCIX 3aX0/LiB 3an06iraHHA JTOYMHHOCTI B IX €JHOCTI T2 B3aEMO3B'A3KY, LIO 3MOXE

BUBECTH (aKTUMHE CTAHOBMINE MEHITEHLIIApHOT CHCTEMH YKpaiHH Ha AKiCHO
HOBUHA piBEHD.

1. Kon6 O.". O mexanmsme 3auprst npas, c8000/ H TAPAHTHE IEPCOHANA YHPEAKACHHH HCMIONNCHHA
Haka3aHuA Yipaunel // AxkTyanbHeie apobnemsl pepopMUpoBaHHA IpasoBOA CHCTEMG
Poccumcxon Denepaunu: COOPHUK MATEPHAROB MEXTYHAPOAHOR HEY4HO-NPAKTHHCCKOR
KoHGCDCHUNM, - Y111, - Benropoa: Maa-so Beal'y, 2002. - C.36-41.

2. Kon6 Of, Yy ¢ ancTepHaTHBY 11036aBACHHIO BOAi B Ykpaini // 11poGnemn BIOCKOHARCHHA
RPanoBoro perynosasina 100 3a6€3ACHCHHA Npas T8 OCHOBHHX caoOpn monm::! i;
TPOMansHuHa 8 Ykpaini: Marepians PerionantHol Mikay3t8Cbkol HayxOBO! KOHGCPCHL
MOAOAMX yueHuX Ta acnipaHTis. - Isano-Dpasxiscek, 2003. - C.214-221.

3. Kpuminansno-suxonasuuh koacke Yipaink. - K.: [lapnamentcsre ua-0, 2003. - 83c
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! B Medytsky
TO THE QULSTION OF WARNING OF CRIMINAL CASES IN THE IMF’RI‘V)P"MIN]’
PLACES
Ukraine takes onc of leading places in world after part of persons deprived, that Continue
cniminal activity during serving a punishment. The given article contains suggestions
the special criminology warning of criminal activities in the deprivation places, PrNCIDEE feasng

of which there are the lacks of legal, ideological, organizational-administrative, techmical, med ol
sphere.

I1.B.Mersnux

KPUMIHAJILHO-TIPABOBA BIAMOBIJAAJIbHICTb 3A
HE3AKOHHY ITOPYEBKY JIICY (CT. 246 KK YKPAIHMH)

YK 343.222 .4

Haf6ins1w nowmMpeHnM NpaBonoOpyWIEHHIM Y raTy3i OXOPOHM ficis ¢
HE3aKOHH1 NOPYOKH.

KpumiRanbHO-NpaBoBa BiANOBIAANLHICTE 33 HE3AKOHHY NOPY6KyY iCY HACTaC
32 HaROLIBbLL CYCMNUTbHO HEGE3MEYHI AIAHHA, AKi MRIOTH WNOMMHHUA XapaKTep,
NOCAralOTh Ha CYCNibHI BIAHOCHHHU B rajly3i OXOPOHH i PaliOHaNMHOrO
BHKOPHCTAHHA JICOBHX peCypcCiB i nepeabaveHi y pinnosianif crarri
KpHMiHaTbHOMO KOAEKCY YKpaiHK. 3a noaiGHe NMpaBONOpPYLUCHHA, AKE Mac
MEHIY CYCNiNbHY Hebe3neky, HACTa€ aAMiHICTPaTHBHA BiANOBiAANBLHICTS.
Crynine CycnuibHOT Hebe3NEXH AHUX MPABONOPYIICHD BH3HAYACTBCA LLIAXOM
ONMCAHHA X CKaany, 332 AKE HACT2€ aAMIHICTPATHBHA 4M KPHMiHATbHA
BIASIO81 AATbHICTD.

[MTuraHHR xpUMiHAIBLHOT BIANOBIAAILHOCTI 33 HE3aKDHHY NOopyOKy Ay

3Hafuiin sixobpaxents y npausx I.1. Bonsdmara, C.B.Maspuiua, 3. Kopuesol,
B.O.Haspouskoro.

MeT1010 HanucanHr AaHOT CTATTi € BUCBITANTH OKpCMi NHTAHHS
KPYMIHATLHOT 8iANOBINANLHOCTI 32 HEIAKDRHY NOpYGKy NCY, TPOAHANI Yy BATH
CK1an o uiy, nepenGadenuf ¢1.246 KK Yipainm, B nopisxanti 3 exon0riuHms

JaKOHONABCTBOM i CHOPMYNIOBATH OGIPYHTOBAHI BHCHOBKM U020
BAOCKOHANCHHR CT.246 KK Yipainm.

BHIHaYCHHR HEIAKOHHOT NOpPYOKM nicy nonaxo y nocranosi KaGinery
MinicTpia Ykpainu 8ia 21 xsitia 1998 poxy NesS21 "I1po 3aT8epIKCHHA TAKC

192



oGMEHCHIIS PO SMIPY BIUIKO/LY B3a 1131y KON, sanoni10
o [0OXOPONNOTO 3AKONO/IABCTEA Y MCAaX Tepuiopin ra o6'e
' Oijluoro donpy Yepalnun", ne nig nanum npasoso
41100 a 603 CHCILANBHOIO 1A TC AO3BONY abo 1a y4a
nop)"l':mml' HC 118 THX ILUIOWAX, ALISIKAX, He B Tij Xi
;’: !:c pMin#, WO NepcabaricHi aossonom, ToGro, sigosimo a0 BUKAA/IEHOI 0,
JatuM NPaBOTIOPYIICHHAM OXOSLIOELTLCH NopyGka Ges CHEIBANILHOrO #0380y
(sicopy6HOro KnHTKa (0pacpa)) abo npu HassHOCTI go3sony, npote 3
opyWCHHAM BUMOE, AK1 y HEOMY nepe/Gaueni [13],

Cxyiafl 3104KHY, nepeibaueHnli y cr.246 K
(Bin 5 KBITHS 2001 poky) {6}, chopmynsosas
CKIANOM 31104mHy, axult OyR Buknamenul y

yxpainn 1960 poxy. Horo o6'extvsru 6ix sxmouac HC3aKOHHY 1opyGky aepes
i yarapHHKiB Y NiCax, 3aXUCHMX Ta iHWNX NICOBHX HaCaJ/KeHHAX, LU0 3aM104iz1a
{CTOTHY HIKOAY, 8 TAKOXK BUMHCHHS TakuX Al y 3anosiauukax abo Ha TEPHUTOPIIX
ta 00'cKTaX NpUpPOAHO-3anoBinHoro ¢o HAY 4Y# B iHWIKMX ocobauso
OXOPOHIOBAHHX Jticax, Sk 6ayumo, ans NPUTATHEHHA 0CO6H 10 KpUMiHANLHOT
BIANOBIZANBHOCTI HEOOXiaHO, 06 lukoaa Oyna icToTHowO, @ M NpyupoOaHO-
3anoBigHoro GoHAy Ta iHWKMX 0cobnueo OXOPOHIOBAHUX JIICiB AOCTATHBO
camoro GpakTy HE3aKOHHOT nopyoku. [peamerom 3NIOMHY € JIiC, AKUHA Mae Taki
03HaKH: 1) exonoriany; 2) isuny; 3) couiaibuoj 3Ha4yLUOCTi; 4) npasosy(2;
¢.63). Cyb'ekramu navoro 3nouuny MOXYTb GyTH AK nNpuBaTHi 0cOo6H, Tax i
cayx6osui. Cnyx6oBui HeCcyTs KpUMiHaNBHY BiANOBigaNbHicTL B
BUMAAKY 33 CYKYITHICTIO 3/TIOYMHIB.

Cy6'exrushnit Gik 3m04nny, nepeabauyeHoro c1.246 HOBOro KpuMinanshoro
KOZCKCY YKpaTHH, BUMarae HaAaBHOCTI NPAMOTO ymucary. To6to ocoba foBHHHA
YCBIZOMIIOBATH, 1O ii AiAHHA Cynepeyars BUMOraM 3aKkOHOJ2BCTBA i MAIOTH
3a0oponennii xapakrep. JIo TOro x, Y CKNajii I2HOrO 3NOYHHY NEPEeBaKAKTH
kOpucIuBi MoTHBM. TOBOPAYM NPO YMUCHY dopMy BuHU, He Caix BUIIO4ATH
TakOX MONMBICTs HEeOGepe)kHOT GOPMHU BHHH ILONO HACTAHHA HACTiAKIB
HE3AKOHHOT opy Gxn. BunHAIOuM JaHu#t JM0UMH, 0c0Ga MoKe i He .nepen_ﬁaqam,
WO i pisnmAM Gyne cnpudMHEHa caMe ICTOTHA WIKORA, XOM, BIANOBIAHO O
00CTaBMH, Bona nosuuua Gya i MOMIa Lie NepeadatuTH. . o

Ha naury nymxy, cxmag 3noumsy 3a HesakoHHy nopy6xy Jcy y TOMY 83?3“:;
B AXOMy BiH BuUKnaneHmii y ¢1.246 KpumiHansHOro koaekcy Ykpaiu | }’icis
Bupirye peix MUTaHb, AKi NOB'A3aHI 3 KPUMiHAIBLHO-MPABOBOIO OXOpOHOIO "'om
BIA HE3aKOMHUX nopy6ok., INpoananizysaBlud AaHy CTaTTIO KP“Mg“M:“CBi
KORSKCY Yipaltiu, MOXEMO 3pO6HTH BUCHOBOK, IO HE3AKOHHA nopy Kalilcgsmc
Harapuukis nosuuua 6yTH BuMHEHA Yy Jlicax aG0 3aXMCHHX Ta IHIIMX T o
HACAmKEHHAX i3 3anoinKHAM ICTOTHOT WiKoax. JIs BU3HAYEHHA JIiCY, 32X
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Ta iMwWKX JNiCOBHX HacaKEeHD 0”'6‘113?;}.):0);2:;?(0110 HOpMm icopgn,
3aKOHOJABCTBA, 3oxpema.cTaren 3,4,3 ’ 1COBO! ACKCY y_'ipa'mu 7],
rakox [JopaKy MoauTy JiCIB Ha rpynH, BilHECEHHA 1X 210 KaTeropiji SaXuchoen;
12 BUAiNeHHS 0COOIHUBO 3aXMCHHX 3eMesbHUX ALIAHOK J1iCoBoro q’OHny
3aTBEPVKEHOTO MOCTAHOBOIO KaGinery MIHICTDIB Yé(pamu BIX 27 nunyg 1995
poiy Ne5S7[11]. Jlanumu IpaBOBHM AKTAMH [IEPEABATEND, MO SaXHUCH f
NlicoBi HACADKEHH € THMM X JIICAMHU, AKI BiIHOCATBCS 10 NICOBOrO donuny, Mhtge
BUKOHYIOTH 3aXHCHI 4H inwi ¢yHxuii. ToGro MOHATTAM JUCY OXONMiooTy,cy
saxucHi # iHUII JNICOBl HACAMKEHHA. Tomy nn@?pcumaum JICY 1 3aXUCHYUX 1,
iHmINX JiCOBHX HacaKEHb Y c1.246 KpuMIHaNBHOTO KOXEXCY Vkpaiyy,
CynepeyuTh HOPMaM JiCOBOTO 3aKOHOJ2BCTBA. Aﬂanori'.ma CHTYyauiy o
audepeniali€lo BYHHEHHS He3aKOHHOT NOopyOKM y 3aNOBIAHHKAX a6o i
TepuTOpisAX Ta 00'€KTax NpPBPOAHO-3aNIOBIAHOTO POHIY.

Kpim msoro, 3 aediniuii cr. 246 KpyMiHaNILHOTO KOXEKCY YKpaiHK ue
3pO3yMiJIO, IO OXOMJIIOETHCA HE3aKOHHOIO nopy6koio zicy. Te, mo ne ¢
BiTOKpeMIIeHHs AepeBa ab0 YarapHUKa Bl KOPEHS UM 3emMJli y Oyne-skuii crioci
i 3 monoMoroio 6yabL-AKkoro 3Hapsaaas (3py0OyBaHH:A, CIUTIOBAHHS, BUKOPIYBaHHS
i T.n.), cymuisis He Bukauxae. Ilpore Ak GyTH 3 NOMIKOMKCHHAM Jepes i
YarapHMKIB J0 CTYNEHS MPUITMHEHHS POCTY, YH OXOIUTIOETHCS BOHO HE3AKOHHOIO
nopy6xoro icy?

TTOHATTA TAKOTO NOMIKOMKEHHA MicTHTHCA y nocTaHoBi Kabinety MisicTpis
Vkpainu Big 21 kBiTHa 1998 poky Ne521 "IIpo 3aTBEpIKEHHA TakKC A
o6uMCceHHs PO3MipY BiXWKORYBAHHA WIKOAM, 3ANOAIAHOI MOPYHIEHHAMHE
APUPOJOOXOPOHHOTO 32KOHOAABCTBA Yy MEXaX TEpUTOPili Ta 06'ekTiB NpUpoaHo-
3anoBianoro gougy Yipainu" [13] Ta [Tpasunax BiamycKy AepeBUHH Ha IHi B
nicax Vxpainu, 3arsepkeHuX nocraHosoro KaGinety MinicTpis Yipainu Big
29 aunma 1999 poky Nel378 [12]). BignosiaHo no gaHMX mpaBOBMX aKTiB, A0
MOLIKOKEHHX OO CTYNEHA NPUITMHEHHA POCTY HallexKaTh JepeBa, YarapHHKH,
niaHa, yarapHUYKH, HaMmiBYarapHUYKH 3 NIepelaMaHiM CTOBGYPOM, CKEICTHUMH
ritkaMu, o6iapanow xopoio noHaa 30 BiiCOTKIB nmepumetrpa cTosbypa,
CKENIETHUX TiJIOK, OOIUMOPraHoIO KPOHOW Oinbile MOJOBUHHU i1 AOBXKUHH,
MONOBUHH risiok, o6iapaHuMu H 06n1aMaHUMH CKEJIETHUMH KOpEeHAMHM Gibiue
TIOJIOBHUHH NIEpHMETPa CTOBOYpa, 06iapaHMH Ta 06lIaMaHUMH KOPEHAMH OLIBLIC
NOJIOBUHU I€PUMETPA KYILA, d TAKOXK MOBAICHI AEPEBa, YarapHUUKy, JiiaHH,
YarapHUKY, HamiBYapaHUYKU Ta Taki, IO MawTh CIPHUMHEHHH Ri€X0
aHTponoreHHux ¢dakropis Haxun Ginbe 30 rpaxycis Bix BEpTUKAILHOT OCI.

Y nireparypi norisav Ha nady npo6nemy pospinnnucsa. Oxui HayKoBIl
BBAXAIOTh, O HE3AKOHHA Nopybxa Nicy BKIIOYAE BUMAAKM MOLWIKOMKEHHA A0
CTyMNeHs NpunuHeHHs pocty. Cepen unx C.B.lMaspuu [3; ¢.9], B.O.Haspoupkii
[8; ¢.30], ['1.Bonbdman [1; ¢.62], inwi nany Touky 30py He pO3AiNAIOTH:
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3. KopHcBa [5;¢.35]), B./1.TTaxyTin [10; ¢.40]. [Tocranosoro KaGitery Minictpis
y’;cpa'fH“ gin 21 KB-I-THﬂ 1998 poky NeS21 3aTBEPKEHO TAKCH A8 O0YHCIEHHA
KoY, 3anoAisHOl MPUPOAHUM KOMNNeKkcaM TepuTopil Ta 06'e€KTiB TIPHPOAHO-
48N0BIRHOTO .(pouny BHACIIA0K He3akoHHOT nMopyGky aGo MOLIKOMKEHHA
JepeBHHX BYAIB POCJIUH l TAaKHX, U0 MaIOThH 3nepes'aHine crebino, 4o cwne}fx
ppurMHCHHA POCTY [BMAIL Hamu - TLM.), nocranosoio KaGinery Miuicrpis
yipainH BiA 5 TPyAHA 1996 Poxy Nel464 satsepxeno TaKCy 418 004UCIICHHA
po3MIpy WIKOLH, 3ATONIAHOT MICOBOMY rocriofapeTsy He3akoHHOK PyGKoIO i
[OWKOMKCHHAM JICDEB | YArapHUKIB 0 CTyNeHs NpUnuHeHHs pocty.[Buain.
HAMH - [IM]

Jlymaemo, HeoOXiaHo B KPUMIHANBHO-TIPaBOBOMY NOPAJKY 3aXHCTHUTH Aepesa
i yarapHMKH BIX TNOWIKO/KCHHS N0 CTYNEHA NPUNMHEHHS pocTy, a2 aa4 Toro,
mo6 YHHKHYTH Pi3HOro poay HENOPO3yMiHb, CHIN YiTKO BinoGpasuru ue
noroxeHHd y ¢T.246 Kpuminanshoro Konexcy YkpaiHH, OCKLTLKM Ha HaHuid
yac 6e3M0CepeHBO BOHO HE BUILIHBAC 3 Aedimuil uiet crarri.

Cnif TakoX BiZMiTHTH, 10 NO-Pi3HOMY pO3TASAACTHECA NMUTAHHS npo
BIAMOBIAAILHICTH 32 HE3AKOHHY [TOPYGKY CHPOPO CTY4OrO Ta CyXOCTifiHOIO Jiicy.
B.O.Haspoupkuit Binmivae, mo cyxocrii, Oypenom, XMU3, MeHbKH He MOXYTh
6yTH BU3HaHi APEAMETOM AAHOro 3IOYMHY, OCKLIBKK BOHH BTPATWIH Giibury
4acTHHY CBOIX Gionoriunmx dyHkuii, iCTOTHO He BILIMBAIOTS Ha IHIL €NEMEHTH
NPUPOAHOTO cepelosuila [8; ¢.28]. Ananoriynoi xymku wono CYXOCTiMHHX
AepeBOCTaHIB AOTpHMY:OThea I.1.Bonbdman [1; ¢.63], B.K.Marsi#uux [9;
c.685]). Beaxkaemo, B JaHOMY BHNanKy HeoOXiamHo MNOTOAUTHCSA 3 TBEPIKEHHAM
A.B.I'aaxoBoi, 110 NPeAMETOM LBOTO JTOYHHY € [IPUPOAHMH CTaH Jicy, ToOTO
e moBuHHI OyTH AepeBa i YarapHukM Ha xopeHi sk CHPOPOCTYHi, TaK i
cyxocTifii. JlaHa o3Haka npeaMeTa KO3BOJIAE BIAMEXOBYBATH MOPYOKY BiR
CYMDKHHX 3IO4MHIB, Y TOMY YHCJi i B po3kpazauus [4; ¢.120-12 11. 3.'Kopuesa
TeX BU3HAE NMPEAMETOM He3axOoHHOI NMopyOku jicy cyxoctilri aepesa {5;
¢.35). 1o Toro x, y aoaarky Ne9 A0 nocraHosu KaGinery MiHicTpiB Vipainn
BiX 5 rpyans 1996 poky Nel464 [14], ne BcTaHORNCHO TAKCY IUIA OOUHCICHHS
Pos3Mipy mkoau, 3amogisHol nicoBoMmy roCNOAApPCTRY MiANIPUEMCTBAMH,
YCTaHOBaMM, OpraHi3auisMM Ta rpoOMajsHaMH HE3aKOHHOIO MOPYOKOMW i
NOUIKOMKEHHAM NepeB i YarapHMKIB 10 CTYNEHs IPUTTMHEHHA POCTY, BiAMINEHO,
o y pa3i camoBinbHOT MOPY6KKM CyXOCTifiHMX JepeB PO3MIp CTATHEHHS
004mncmoeTLCR 32 LI€X0 TAKCOIO, 3MEHILECHOIO Y 1Ba pa3u. [{uM CaMHUM BU3HAETHCA
MOXIMBICTL He3aKOHHOT NOpYOKH CYXOCTiHHOTO JIiCy, KOO CIPHUMHACTHCA
HIkoaa, wo sucTynac Ha PiBHHUX i3 WIKOXOK, CAPHUMHEHOI HE3AKOHHOIO
flopy6xoro cupopoctyyoro nicy. -

Ha Haury RYMKY, He3aKOHHY NOpyOKY CyXOCTiitHuX ACpEB Cia KBaNi(iKyBaTH
32 CT1.246 KpuMinansHoro Kkogekcy YKpaiHH, OCKIIbKM MOHATTA nopyOKH
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. TTH K
CHpOPOCTYHOTO J1iCY 3GiracThcA 3 MOHATTAM IIOPY Orcn cyxoﬂom’ CYxocriy, .
peBa | yarapHMK# € NPUPOAHNUM CTaHOM NiCY, & TAKOX 3AIHCHIOE Ty, Bo !
ACp . cTBa Ha
ro 3aKOHOA2AB ’
y BUMOTaM NiCOBO .
BCYnepe epkazaHe, cT.246 KpMMIHAJILHOTO Kogexc Viemos
Tomy, BpaxoBytOH# BHILL Y “Paliy
3MiHMTH, BHKJIABUIA B PEAAKUIL: HE3aKOHKa g
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P.V.Melnyk
CRIMINAL RESPONSIBILITY FOR THE ILLEGAL. FELLING OF FOREST (ITEM 246 OF
_— . CRIMINAL CODE OF UKRAINE)
- nfth:s article the separate quest_ions of criminal responsibility are reflected for illegal felling
ofthe forest, analysed the corpus delict of item 246 of the Criminal Code of Ukraine, as compared
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the ecological legislation, and also describes the nec
to

. cssity of b
246 of the Criminal code of Ukraine and new y of br

. ingin of .
its release is offered. g Changes to the item

11.J1. ®pic
KPUMIHAJILHO-TIPABOBA TIOJIITUKA I TUTAHHS
KPUMIHAJI3ALIL TA L[EKPHMIHAJIBALUE AISAHL
yiK 343.2.01

[TUTaHHA BU3HAHHA XIAHHA 3N0MMHHUM (a6o Hasma
xo71a TAKMX, AKI BUSHAIOTLCSA SNOYMHHUMU), nepeGysaio

) Tb "Ha noBepxHi” i yacto
ua noOyTOBOMY PiBHi, caMe BOHHK aACoUIIOIOThCH 3

KpHMiHaJILHO-HpaBOBOlO
MOAITHKOXO.

[lpy ULOMY B mepuiy 4yepry cnip BUIHAYHUTHCA 31 3MICTOM nMousTE
kpUMiHaJII3aLis ® nexpuminanizaiis,

Y IOpHIHYHIH niTepaTypi MoxHa HaTpanMTH Ha Pi3Hi IX BU3HAYEHHS.

He BAaOYHCh Y NOKIamuMii fIepekas ycix 1o4ok 30py i ix BiATIHKIB,
Bi/I3HAYMMO JIMILE, L0 BCi BOHU MOXYTk OyTH 3BeseHi mo ABox BimsOCHO
CaMOCTIHHMX KOHUenuiit. IpeacTaruuky HEPUIOT 3 HHUX, TPAKTYIOUM

KpHMIHAI3aUiI0 WHPOKO, PO3YMIIOTH MTi HElo He TUIBKH 33KPiMICHHA B 3aKOHI
03HaK HOBMX CKJIA/IiB 3JIOYMHIB, a # 3MiHu ¥ CaHKUIAX HOPM OCcoBNIUBOT YACTHHR
KKy 6ik iX nmiIBHINEHHS, BBEACHHA HOPMATUBH

UX OOMEXXeHb Ha 3aCTOCYBaHHA
iHCTHTYTIB 3BUIbHCHHA BiJl KpUMiHAIBHOT BIANORI NAIBHOCTI Ta MOKapaHx4, iHmi

HOPMH, AKI BUK/IMKAIOTh HebaxaHi 11 cyGexra HACJIAKH, NOTiPIIYIOTEL PaBOBE
CTaHOBMILE CYO'€KTa, MOCHWIOIOYM THM KPHMIHANBHY BiANOBIAANBHICTD (1,c.41].

[IpuxuabHMKY ApYToro, GLIBW TPaaULiiHOrO Niaxoxy 1o BH-

3HAYCHHA NMOHATTA KpHMiHanizauii po3rnaaaioTs i1 K "Jleraybie BH3HAYEHHS
Toro abo iHmoro poxy Aift (GesnisnbHOCT) Ak 3nouMHy" [2, ¢.108] a6o sk
"OrONOMEHHA NEBHUX CYCHLNBHO HEOE3NEYHUX RiAHb ITOYUHOM” [3, c.48],
"BIXHECEHRA X 10 YMCNa 3104MHIB" [4, ¢.41], "BCTAHORIEHHS 32KOHOZABLEM
KPUMIHANBHOT BiAMOBiZANBHOCTI 32 CYCHIBHO ue6e3neqnc. OHHA Y Q)OpM'E
KpHMiHaIBHO-PaBOBOT HOPMHU™ [5, €.25], "BH3HAUEHHS B KPUMiHANBHOMY 3aKOHi
NiSHHA 9K CYCITiILHO He6e3Me4HOT0, BUHHOIO i xapaufmo" [6, c.69].

Cnix 3a3HauuTi, Mo AK nepiuMit, TaK i APYrud NiAXOAH HE MOXYTh 6y'nf
BU3HAaHI 3a Bignosiani. ITepmHit 3 HUX HACTINABKH posmpfptoi Mexi
KPHMiHaNi3a1lil, 10 HEIO MPAKTHYHO MOIMMHAETHCS MOHATT NEHANI3AL{T XitHb.
HApyrui - dikcye HaaMipHy yBary Ha KiHLEBHMX Pe3yibTaTaX, YMYCKAlOuH 3
BUDIA Y, INO KpUMiHaAi3aLlisf - L€ Mepll 32 BCE NPOLEC. .

-Bbayaernca, wo KpUMiHaNi3auis - 1e Npouec BUABNEHHA cycmn?ﬂq
HEOE3NEUHUX BUAIB NFOACHKO! MOBEAIHKM, BUSHAHHR Ha REep)XaBHOMY PiBHi
HEOOXiAHOCTI, MOXXNIMBOCTI i AOULIBHOCTI KPUMIHaILHO-TPaBOBOT SOpOTEOM 3

197




UMy #, y BUIANKY no3uTpyeHOl BIANOBYN Ha 111 NUTANNA, 3akpinney,,, i
’ X

aaKoHt AK 3J10MMHIB. ' 2
. . : ; OX1ia BU3HAYUTU AK NI
BianosiaHo, ncxpumuannamlo M pouec B“"Bneu,,a

Ak, nepeabaticin KK, ski l!'l'pa-.;-”ﬂ" Cyctilibity HcOesneky, (bi"cauilo )
CPKABIOMY pivni, (1eoGXiANICTL BIUMOBH BIL HOJAILLLOTO Buy

A0MMItiB T BIACYTHICTD HcoBXiAHOCTI A AOUIILHOCTI np
KPHMIHATLHO-11PABOROT GopoThb
KONa 3IO4YHHIB.

HeoGxinHicTs KpuMinanabno-npasosoi 3abopouyu MOpoaXyeryc,
o6'exTUBHUMY noTpebamy cycninscTea. dopma il BUpaly B 3akoHi MO8y,
BIATIOBIAATH 3MICTY AiSHHA, O 3200POHAETHCA. Hebesneka HeBignosi BHOCT]
nigcTepirae Ha Gyab-axift cTaaii npouecy kpuMiHanizanii abo sk Hacy; 20K
HEJOCTATHLO NMOBHOFO OOMiKYy THX UM iHWHUX YHHHUKIB, 260 NoMunkoson
NpOrHo3y, a0 K pe3ynsrar He 10 CKOHATOCTI 3aKOHOAARYOT TEXHIKH. Henoniky
KPUMiHAILHO-NPaBOBOT 3aKOHOTBOPYOCTI, BUTPATH KpUMiHamisauii Moxyr,
MPU3BECTH A0 ABOX NPOTHIIEKHHX, aJie OJHAKOBO HeDaXaHMX Hachiaxis:
NpOraiMH y KpuMinanizauii 4, HaBnaky, A0 il HaAMIPHOCTI.

[pu BupileHHi NUTaHHA NPO kpuMiHazizauio (AekpuMiHanizauio) caig
BPAaX0BYBATH COLiaJILHO-NPABOBY MCHXOJIOri0 HApOAY, PiBeHs ioro
npasocBigoMocTi. laHu# kpuTepili € 4u HE HaKCKNAAHIWMA i, MOXIKBO,
HaliMEHII YPAXOBYETECS IIPY BUPiLLIEHH! 1MX NMTaHb. BaraTtopiyRi noChikeHHs
CBiAYaTh, WO HAWOINBIWINKA piBeHbs xopeaauii B oUiHUi HeOoOXigHOCT
BCTAHOBJIEHHA KPUMiHanpHOI BiANOBIZANBLHOCTI CHOCTEPIracThCA npu
NOCAraHHAX Ha 0co0y, NPUBATHY BINACHICTh, OCOOUCTI NpaBa Ta iH. 3 BixnanreHHAM
Bix ocobu piBeHb 36iry oLiHOK CYTTEBO 3MEHIIYETECA. ICHY10TB 1 po36ixHocTi
B MO3MLIAX OO OLIHKU HiSHHA Ta 0COOH, sika jioro puuHMAa. Tak, Ak ykasye
M.A.Crpyuxos, "rpoMajgaHy 4aCOM CXWIbHI 3aCyIKYBATH 3JI04¥H i B TOM camuit
Hac MoXaJiTH TOro, XT0 BYMHUB el 3m0uMH..." [7, c.40-41]. V 38'a3Ky 3 uuM
CJIR MOBHICTIO NOTOAUTHUCA 3 TOUKOIO 30py [.€.Dapbepa, axuit 3a3Hayae, wWo
"Npy KOHCTPYIOBAHHI 3aKOHOAABYOT HOPMH CJIiJi 3HATH, Ha 30Y/DKEHHA Y Macose
PO3MOBCIOMKEHH AKUX CaMe NMPaBOBMX eMOUifl cnim B mepumy 4epry
opientyparuca” [8, ¢.94).

"KpuM. IHaTbHO-NP2BOBa 32G0POHA BUNPABAHA JIKLUE TOJL], KOJIH CYCIILTBHOIO
neuxoaorieso i NpaBOCBiAOMICTIO TOM a60 iHIIUi PI3HOBUA MOBEAIHKH, WO
BIIXWIAETLCA, CIPUAMAETBCA SIK TaKuld, 1O BUMArae Kpuuiuanwo-npaBOBO"'
kapanocti”, - kazye O.1.KopoGees [9, ¢.84]. IHwuMu cioBaMH, AK 3ayBaXHs
K-KCOHHI, "AIAHHA NOBUHHO 3HAYHOIO MipoI0 OGYpIOBAaTH 3BUYHI MOYYTT
CYCMiNbLCTBa, rpomazcuky aymky" [10, ¢.30].
cou?a?xf:zjs: "i:nr:; isnoqu.u.uumu HeE Bu}laCTbC{l MO)K..IIHBMM 633. yanyBa““"f

YHMX i ICTOPUUHMX YMHHKKIB, OCKINbKY 6e3 BiAnoBLAHOCT!
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olteCiB PIBINO POIRUTKY CYCHITLHOT CRigOMOCT | BUMOTAM IPOMAACHKOT
ux "puopMH KPUMIHAJILHOTO Npana ie MSTUMY'TI, 260, 1H0MK TIALKHY 3aBAAKH
MK:nHOMy NpUMYCY, 11C BUKOTYBATUMY 11, COT dhyikisil, Jlng Toro, 11106 HopMH
: )Kina.ﬂbl-lOl‘O 3aKOHy MOINU PCANLIO BILIMBATY §Ia nose LKy moaeh, BOHH
KPH:HH-, Gy COLIANTBHO-TICHXOO0I110 | Thajmnio-ictopuiHo o6rpyHTOBaHI.
E;;b-axi jiopMaTuBiii cuCTeM il ynomcm!n sanuuarLes GopmanLHUMK aKTamu,
qKUL0 HE 6y{l)"f‘ b BH KOP“C?:OB)’ na'rw:m coula.ﬂbIIO-I.lCMXOJIOFi‘IHi 3aKOHOMIPHOCTI
opraizalii 1 'Pcr)’-'"““" HOBEATTKY onch i I.iilx.uocuu Mix Humu. Ha
KpnMiHaJll.:i.au”O Bl‘f‘"“afOTb .'{anpl31‘0M.al!lTlllml MMHHUKM: iCHYIO4i B
cycrinbCTBi ICTOPUHNI, COLIANBIII | {cym;;yp"’. YMOBH, Tpaauuii suGopy cnocoby
pery/tOBaHHA TEBHUX cycnu.lw X BUIHOCHH 1 Gararo inworo, ockinexu npasose
peryiioBanHs (y TomMy q.ucm 33 :norfomormo KpUMiHatizanii i AeKpUMiHanizauii
OKpEMHX AiAHD) € HaCJlUlKO‘M Ali PI3HUX CyCHinbHuX ABMLL, Y SKKX, MPUPOSIHO,
GepyTh YHaCTh YMHHUKH CBifloMOCTi #1 ineonorit,
[020BHUA COLIANBHO-NICUXONOCTYHUN YNHHKK KpyMiHanizauii nonsrae B
TOMY, IO OTONOMICHHA IIAMHA 3JIOMMHHUM MOBUHMHO CXBamoBaTUCs
cycninbcTBOM. KpuMinanizauia Gyne-skoro nignus mae Oyty "MopansHo
ofrpyHToBaHa", T00TO noBUHHA opepxkarTy MODajibHy nigTp

UMKy Oinsmrocri
4NEHIB CYCTILTLCTBA Y 3B'S3KY 3 HEFaTUBHOIO MOPATLHOIO OLHKOKO AiSHHA, 1O

kpuminanisyetsca. [Ipu dopmyeanni CycninbHa CBiIOMICTh BHTpUMYE Aito
LI0ro PAY BHNAAKOBUX daxTopis (HanpukNazn, BANHEHHA TAKKOMO 3JIOYUHY,
kul CyTTeBO 30yA1B rpOManchKy AyMky). Baacninok BIUIVBY TaKMX YHHHUKIB
[POMaJIChKa yMKa HE 3aBXAM aICKBATHA CYCNibHIN noTpe6i. Y 3B'A3KY 3 UMM
ULTKOM NPUPO/IHOIO € BUMOTA PO MOCUAEHHS NOKapaHHA 33 BYMHESHHUI 3104YHH,
fka BUXOAUTB Bill POAMYIB MOTEPMiNOro. AGCOMOTHO JIOriYHMM BUIIAAc i
3BOPOTHA BUMOTa 3 60Ky 6IHM3LKMX 3JT0YMHUA,

Taxum unHOM, y rpoMazchkilt mymui icHy 0TS Ak 3a0060HH, TaK 1 yABIEHHSA,
Wo 4acTo BinoGpakatoTs 06'eKTHBHI NIOTPE6HU i NPABHNBHI TeHASHILIT AiCHOCTI.
Bouu 3nilicHiooTe cepiiosnuit BiLuB Ha rPOMAJChKY AYMKY B LIOMY i €
ICTOTHOIO YacTHHOO CYCMINBHOF CBIOMOCTI, AXa He MOMKe OyTu BinkuHyTa B
fpoueci 3akoHoTBOpYOCTi. B iHIIOMY BUMAAKy MOXYTh HACTYNHTH Ti X
HAaCNiIkK, WO i Npu irHOpyBaHHi BCIX yABAEHS Ta ifed, ski CTAHOBAATH
FPOManceKy mymky. ' .

VY nesxux CHTyaliaX iCTOpUYHiI Tpasuuii MOXYTH CITyKHTH NIepeLIKOAOIO
1% BCTAHOBNEHHA KPHUMiHATBHO-TIPABOBOT 3a60POHH, OCKLIBKH AIAHHA, WO
3abopouseThea, Moe TPaauUiAHO-ICTOPUYHO BHU3HABATUCA HE TUIBKH AK
"PaBOMipHe, a # neobxinue, Y 38'A3KY 3 4MM KpMMiHaJIbHO-NPABOBA HOBENA
MOXe BunBMTHCR MepTBOHApOMKEHOO. TepeGyBatoun nia BILTHBOM ICTOPITHHX
TPanMUi, monuna BMMYLIEHa BUGHPATH MiXK Pi3HUMH COLIANEHIMH HOpMAMH,
OCkintbku Mopanuuilt aiji MnpaBa MPOTUCTOATH MOPaJbHI AT (PYITH, CTPaX nepea
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KPHIHMHHMH CARKULIMH. CTPAX NMEPSA IPYTNIOBHMH CRHXLIAM K, ma;%
JOCTATHLO WHPONHA - BLY BTPATH COLUZTIBHOIO CTATYCY g0 €XOHOwj

GORNOTY, OOMENEHHA KOHCTHTY wifiHx 1pas 1 ¢80001 1 Hasmy N03528 1
XHTTA (WO Mano Micue B Vxpaiui 30 2000 p.). Cawe TOMy awmaa:n“
cOLianbHO-NCHXONOTIHHIX 0COONHBOCTEN HAUIT B NUTaHHax POTyNisgy
3 OMMHHONO | HE3TOYHHHOTO MOBHHHI BPAXO03)Y BATHCS DK BHPI Meny; “’“m;a,
npo ,\pm;ma,nmuuo TOrO Y IHLIOMO BHTY NOBEIiHKH [11].

HopMH MOpali, 8K BH1 COUIANBHHX HOPM, € CNELdivHmum CII0COB0y
perynawil moIchNol noseainky. I1pore, XPIM UBOTO, KOXKHA C)cm:xmo.,c-mp -
CHCTEMa iCHY'E AK ABHILE MACOBOT CBLIOMOCTI, CYCMNLTBHOT [ICHXQIO0TT]. Mopan,
110 PO3MMIAZACTHCA B LM ANOCT, MICTHTD NEBHY CHCTEMY €THYHHX LIHROCTe},
Ha AKi OpiEHTYEThCR 0co0a. TakUM YHHOM, MOpaTh 3AIHCHIOE PerYIsTHBAHY
by HKLIO.

3axoHOaaBeLIb NOBHHER MPArHYTH A0 TOTO, W06 3 60Ky rpoMaachKoT xywu
3aCTOCYBAHHA KPHMIHATHLHOIO MpaBa KK Crocoly perymoBaAHHRA NOBEIIHXH a
CYCILILCTBI OLIHIOBANOCA AK KOPHCHE. Taxa OLiHKa BHHHKAE, AK IPABILIO, TOj,
KOJIH CTa€ OUCBHIHHM, WO iHII] MEXaHI3IMH COUIATHLHONO KOHTPOATIO HE a0,
HeoOXiTHOMo pe3ynsrary.

BH3HaHHS CyCHLTBCTBOM HEOOXIMHOCTI 3aCTOCYBATH KPHM IHATLHO-IPABOBY
3a00pOHY AR PETYTIOBAHHA CYCNUIBHHX BIZHOCHH BHCTYTIAE AVIA 32aKOHOJABLX
IOJIOBHOIO COLIANBHO-IICHXONOMTYHOIO MLACTAaBOIO KPHMIHATI3AIMI. 3 1Hmoro
60Ky, B CycninbHIH CBIZOMOCTI ICHYIOTh TPaAHUiIAHI YABICHHR NPO MeXi
BTPYHYaHHA Npasa B XHTTR moaei. Kpuminanizauis He OBHHHA PYHHYBATK Wi
YySABIEHHA, OCKIIBKH BiAXiA Bifl ZaHOTO NMPHHUMUIY MOXE MPH3BECTH A0
Hee PEKTHBHOCTI KPHMIHANILHOIO 3aKOHY HE TLILKH AK PEryJIATOpa CyCHUILRHX
BIIHOCHH, & i IK BUXOBATEJIR POMAICHKO] AYMKH.

Yce 1e BH3HA4a€ BXCIMBICTh BHBYCHHA iCHYIOMHMX B CYCMLIBCTBI YRBIACHD
Npo JO4YMH i 0co0y JMOYHHUA. 3aKOH MOXE BIIPOBAKYBATH HOBI YARICHHA Yy
CB1XOMICTDb HaceIeHHA, ajle TaKa AIUTBHICTh BAMAra€ BEIUKMX BHTPAT, 3yCH1b i
yacy. Hu € norpe6a BUTpayaru 3HA4YHI 3aCO0H 111 BUBYCHHA BKA3aHMX ABHIL
AKLIO BHXOAMTH 3 OIPE3yMIILIT MONEpPEeAHbOT BH3HAYEHOCTI TOIO, IO BH3HAETHCA
JTOYHMHHHUM? SIKILO NIATPHMYBATH MPHXMIBHHKIB TAKO1 I03MLIT, TO BTPa4acThe
3HAYCHHA BMBYSHHS CYCIMIILHHX YABJICHBb PO OGP0 1 310 Y KpHMiHAILHOMY
MpaBi, OCKLIbKM Hai6iNbI 3HAYYIli AHTHCOLIANbHI AISHHA BIAHOCATH 1O
kaTeropii "BI4HHUX" 3JI04HHIB, TOOTO B Oyab-AKOMY CYCHIUILCTBI MPH3HAIOTHCA
CYCTIUILHO HEOE3NEYHHMH | KpUMIHANBHO MPOTHIPABHUMH. Ciil BH3HATH, IO
ICHy€ Trpyna AisHb, AKi 3aBXAH, B 6ynb-sKi 4acH i B 6yb-1KOMY CYCTIiLIbCTBI, TAK
ab0 iHaKIIe BU3HAIOTLCA AK JMOYMHHI Uepes cBOIO Hebe3neky s scix (rpabik,
yOUBCTBO H 14.).

"Hom
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He3Baxaroun Ha Te, wo, 3a 3
[ TapAa: "Cncrgma q;cuor, TakK ¢
pa3oM i3 XONOM ICTOPIT™ {12, ¢.228), nesi AiT 32
3JOUHMHHI. 3BH':laﬁH0, o ue 6yne Buinap
npaBOCBIAOMOCTI IAHYIOYOTO y Cycniiiperpi K1

aYBAKECHHAM

$panuyiskoro KpHMiHONOra
aMO K | CUCTe

Ma JNTOMUHY 1| BaaM, MiHAETLCS
BXAu OyayTs posrasaarics ax
ATHCA TaKUM, BHXOAAYH i3

acy abo couiansHoT rpynu, sxa
CYCNLIbCTBI y KOMKpeTHMH Yac.

OCKIIBKH HE MA€ PEryIATOPHOINO 3HAYCHHS.

[Ipore € i BepXHa Mexa 15 OJHOPIAHHX aKTiB GHTHCOLIATLHOT MOBEIIHKH,
IO BH3HAYAE MOXJIHBICTD 1X KpHMiHaisauii, ockinbku Oyas-ska cripoba
KpUMiHATI3yBaTH myxe nomupef{i ¢opmu nosenixy ¢
60 PE3YALTAT BUXOAMTE 33 MEXi MPAKTHYHUX MONUIH
ocTHT. Lle Moxe npH3BecTH no BM3HAHHA GeskapHUMH Bianosiasoro wona
KPUMiHANI30BaHHX AiAHb, IO HErATMBHO BIUTMBA€E Ha piBeHb pea.niaagii
NPUHLMITY HCBIABOPOTHOCTI NNOKAPAHHS. Kpim Toro, moxe cxnactaes CHTYyala,
KOJIM BENIUKA KUIBKICTh IPOMAlfH, fKi 34iHCHIOOTE NOWIMPEHNMH PopMmamMu
NOBEJIHKH, B KaTeropiw 3JIOUKHHUIB, He Gyne CNPUHAHATHH CYyCNIABHOIO
NPaBOCBIAOMICTIO K CHPABEIIHBE, i He Gyne CIPUATH M ABUINEHHIO MpeCTIDRY
KpUMiHanbHOro 3axoHy. Kpim Ttoro, OroJIOIIYIOYH WKMPOKO NOWMKPEHi B
CyCrLIBCTBI AiSHHA 3JI0YMHHAMH, 33KOHOAABE b THM CaMHM FICPCBOIHTE BEJHKY
KiTbKICTB HOTO YICHIB 3 PO3PsAY 3aKOHOCTYXHSHIAX Y po3psa anouunuis. Mpu
UBOMY IPH KPUMiHATI3aLii BYHHEHOrO TIOAMHOIO AIAHHA Ha HET HAKJIANAETHCH
KIeAMO 3109HHLS, L0 CAMO COGOI0 BXE € JOCHTh TIKKHM NOKapaHHIM,
OCKLILKH 3BHYANHIF JIFOAMHI BAXKKO YCBIXOMHTH Ce6e 3M0MMHLIEM, THM GLinme,
IO AiAHHA, OroNIOIIEHE 3IOYHHOM, MOXE HE OLIHIOBATHCA HEIO AK 3NOYKHEE.
Orxe, npu xpuminanizauii MOLIKMPEHOIO NISHHA BMHHKAE CHTYallis, 38 am;
3Ha9HAa YaCTHHA YACHIB CYCMiNbCTBA NMEPEBOAUTHECH Y POIPAA UTOUHHINS, I
MOXE HETaTUBHO MO3HAYUTHCA.
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CRIMINAL-LEGAL POLICY AND QUESTION OF CRIMINALIZATION AND DECRIMI-
NALIZATION OF ACTS
The questions of criminalization and decriminalization of acts, basic principles and param-
eters which lie in basis of this activity, are examined in the article.



. PMMIHAJILHMI‘/‘I IHPOLEC TA KPMMIHANICTUKA.

NMATABHS CYIOBOI EKCIIEPTU3Y
—

3azypcoxuii 0.5,

[CUXOJIOTTHHI OCOBJIMBOCTI CYAORBO] NMPOMOBHU

3AXUCHHKA

VK 343.971

[lcuxonoriuHME 3MICT BiIlHOCl'rlH, AKI Cinanaorses y npoueci aaifichenus
JaxHCTY, CTAHOBUTD BEJVKY 3au11<a3nemc1.b. Ho Toro x yci nemxonoriumi
pofieMH 3aXHCTY HOBHHH posmx;}amcx‘ B TICHOMY 3B'3KY 3 Npouecyan sHuMu
npoﬁnemamn, ocxmf»KH,“OCTaHHl, B KIHUEBOMY Pe3ynerarTi, BU3HA4YAIOTSH
criesdiKy qcnxonorquOI CTPYKTYPU 3aXMCHOT AiANbHOCTI B KPUMiHAIBHOMY
cy}_‘[O‘{PIHCTBl. )

lpo6ieMa MCUXONOTIYHIX 0CObIMBOCTEH CynoBOT

CYROBHX aebarax po3riaganacs BUCHMMU-TIpOLIECYaTicTaMu A.C.BapaGaurem,
B.B.Beaem, T.B.Bapdonomeenoro, B.O.Boakosum, IO.M.I'powresum,
M.L.€nikeesuM, JI.J]. Kokopepum, M.M.Muxaitnosum, B.M.llerenbrum,
10.A.CreuoBchkuM, €.A.MaTsicHkoM T2 iH. IIpote npoGremu, nos'ssaui 3
MCHXONOTIYHHMHU OCOOIHBOCTAMM CyAOBO} NPOMOBH 3aXMCHUKA B
nefarax, He NOCHIHKEHi B NOBHOMY o6Ca3i i 3 YPaxyBaHHiIM Cy4acH

1o TeMy CAif BBXATH HE TifIbKU He BUUCPIIAHOIO, a i TaKOIO, 0 BUMarae
HOBHX IIAXOAIB BiAMIOBIAHO O HOCATHEHD HAYKHM i BUMOT NPaKTHUKH, 3BAXKAIONH,

KpiM TOT0, Ha T€, WO Y PO3Pi3HEHUX PO3poOKax NaHOT TEMATUKH LLE HE BUCTAYAE
CHCTEMHOCT] I KOMIUIEKCHOCTI.

NPOMOBY 3aXMCHUKA B

CYAOBHX
HX peaniii.

Ha nawry nymky, npouecyansie CTaHOBMILE aiBOKATA-3aXUCHMKA chig
BU3HAYUTH K €AHICTH TPHOX ACTIEKTIB: PABOBOTO, NCUXOAOTIYHOTO i ETHYHOTO.
Y NpaBOBOMY aCNEKTi aABOKAT-3aXUCHUK BUCTYMAE AK CAMOCTIiifHIHA, Hi BiJ KOro
HE3ANCHHUH yYaCHUK KPUMIHANBbHO-TIPOLECYANBHOT AISBLHOCTI.

Y MCUXONOTiYHOMY Ta ETHYHOMY aCHEKTaX NPOCTEXKYETHCA 3ANEIKHICTD
axBoxata Bif 0GBMHYBaYeHOro, Bia HOro MyMok i Gaxans. TakuM 4HHOM,
IHTerpanicro Beix TPbOX aCNEKTiB, BU3Ha4YaNbHY poNb B AKill Binirpae npasosuit
ACNIEKT, BBAXAEMO, BAPTO BU3HAYUTH MPOLIECYANbHE CTAHOBMILE AXBOKATA B
WIOMY AK CTaHOBMILE CAMOCTIHHOTO Y4aCHHKA KPMMiHAJIBHOIO CyACHHHCTBA.

~ Buxonsum 3 npogeciorpaMu 3aXHCHHKA, TICHXOAOriuHa CTPYKTypa Woro
AANLHOCTI cKnagaeTbeA 3 TAKUX KOMITOHEHTIB:

I. MisHasansnutt KoMmnoHenT - y npoueci 3aifiCHEHHA 3aXUCTy axBOKATY
A10BOAMTECH i3sHaBaTHCS GaraTo pisHOMaHIiTHHX dakTis 1 06cTaBUH. Bik noBuHeH
OCMHUCIUTY X i3 no3uNii 3aXUCTy, TOOTO NpoaHani3yBaTH 3MICT i3 TOYKH 30py
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MOXIMBOCTI BUKO : . \ ey
; ; BHOCTI a/IBOKATa MOXHA By : ]
fioro BuHU. B nizHasanbHIA AMAT Attty Mi3Kayyy,

ans ce6e i nisHaniA AnA Cyay. .T,B,Bapfponomecaa BBAXaAC, to "y MMT Ay,
11O CTOCYIOTCA Mi3HABANLHOT AIANLHOCTI, AABOXAT 3AXUCHNUK MoCinae 0COByge
craosHiLe, 60, 3 0AHOTO GOKY, BIH MCPENOMIIOE m(bOEMau"o Y 4CNeKTi 3ax 4,

i Tpaucpopmye 11 BiAMOBIAKO A0 NMPaBOBOI no:muu' 3aXHUCTY, a 3 iHmOro, g
3IACHIOBAHMI HUM nisHaBaanHﬁ_ npouec He 000B'A3KOBO Crae 0PHAMYy,
3HAUYWHM, TOMY LIO nesHi MisHaH1 HHl\il 00CTaBYHHM HE 3aBXIu MOXYTy, §
BMKOPHUCTaHi y LULIAX 3aXMCTY i, OTXKE, BIH MOB:{HTB npo qux" [1,. c.18].

[TiznasansHe 3HAYEHHA /IS CyAY 3aXHCHOI MPOMOBH 1 PEILTIKY afBoKar,.
3aXMCHMKA MOAArac B TOMY, WO OIEPXKaHi B XOAI CYA0BOTO posrnsgy
KpUMiHabHOT cnpaBy (GaKTUYHI JaHI HUM OUIHIOKOTHCA 1 poOaThCS BIANOBik;
BUCHOBKH 1IOA0 Kona (akTis, aki JOCHIAKYIOTHCA, i CIipHUX NPONECYaNn by
BiIHOCHH. /

2. KOHCTpYKTHBHUI KOMMOHEHT - BKJIOYA€ YXBAICHHA PIIICHHA IO 06panmg
Ti€T a6o iHWof CTparerii Yu TAXTHKH 3aXUCTY 3 ypaxXyBaHHAM O0CTaBHH cnpasy
1 MOBEAIHKY MiA3aXMCHOTO. THaKIE KaXy4yH, Ue IUIaHYBAaHHA Mi3HaBANLHOro,
KOMYHIXaTHBHOTO Ta iHILMX KOMMOHEHTIB CBOET AisILHOCTI, L€ TUTaHYBaHHA TOrO,
o Tpeba 3pobuth.

AnBokaTy HEOOGXiZMHO NMPaBHIBHO i WIBHAKO OUIHMTH HECIOAIBAHICTD
nepeGiry CyAOBOrO poO3risimy, a TAaKOX pearyBaTH Ha Hei B iHTepecax ¢BOro
MiA3aXUCHOTO HaMGINbLII ONTUMANBHUM YHHOM. UnM CKNanHima CIIpaBa, TUM
BaXUIMBLILA PONTb KOHCTPYKTHBHOIO KOMIIOHEHTA.

3. KomyHikaTHBHHI KOMNOHEHT - e HacamMnepen CIiAKyBaHHA i3
MiA3aXUCHUM, 3 CKJIAROM CYAY i, HAPEILTi, CIIKYBaHHA 3 y4aCHUKaMH CYROBOIO
po3rasay. KoMyHikaTHBHHH KOMMOHEHT N03B0AA€ rNH6GUIe BUBYHUTH
MCUXONOTiYHi NPUYHHU BYNHEHHS 3JIOYHUHY, OXapaKTePH3yBaTH 0coby
MiACYAHOIO, APABWIBHO NOOYLYBATH BIAHOCHUHM 3 IHIIUMK Y4aCHHMKaMH CyI0BOTO
PO3MAy 3 METOIO HAJIArODKEHHS ICHXOIOTIYHONO KOHTAKTY.

AZBOKaT-3aXHCHHK Yy CBOIM 3aXHCHi#i mpomosi NPOTUCTOITH CTOPOHI
obsnHyBadenna. [Ipore, Ha BiaMiHy Bix No3uLiT poKypopa, NO3MIis 3aXHCHAKA
He Moxe GyTM oaHOCTOpOHHBOW0. Horo ywacrs y cynoBux acbarax
NiANOPAAKOBAHA €THYHMM OCHOBaM. [ONOBHE B MOpaNbHO BHITPABAAHOMY
3aXueTi, B no6ynosi i 3MicTi 3aXHCHOT NPOMOBH - Lie BMiHHA MPaBHABHO
BU3HAYUTH CBOIO NO3MLIIO, ONMPAIOYHCEH HA NPABOBI | MOPTHHI OPIEHTHPH.

B.B.Bens Beaxae, mo "neuxonoriuna 0co6auBicTs CyaoBoi MPOMOBH
a/1BOKaTa-3aXMCHMKA MONIATAE B TOMY, WO BOHA BUTOJIOLIYETHCK MIiCAs BUCTYIY
npokypopa. Ilig spaxenuam Horo NPOMOBR AYAHTOPIA oJAepXkajna LINKOM
BH3HAYCHY HACTaHOBY, y Hel BUHMK NeBHMIt NCHXIYHME CTaH, cpopMyBanacs
BM3HA4YCHA OLIHOYHA Mo3uuia. [IpoMOBa aRBOKATA-3aXHMCHMKA NMOBHHHA O6yTH
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epeKOHAMBOIO, BPTYMENTOBANOI0 it eMoLiitHOIO, 1100 MOXH2 Gyno
Hac‘riﬂ"'m popMoBaHy coLianbHO-NICHXONOTitHY YCTaHOBKY B CYAAIB T4 IHUIHX
matH € mpoecy” (2, c.287].
“"K383Ky 5 uum JI.JI.Kokopes Bpaxae, w10, "KepyIOMHCH mMopasnbHHUMH

P ZMH afBOKAT HE MOXE CTBEP/XKYBATH TE, B 4OMY CaM HE BricBHEHHH,

uHiHe 6 e,xaTM. He MOXE UWHUTH NPOTH CBOEl COBICTI i BHYTPILIHBOIO
e MOX H}ﬁ; [ SKLLO B XOAi PO3CJIAYBaHHA, Cy/I0BONO CNIACTBA aABOKAT 3poOHB
nepe'(o*la mf; puHa OOBMHYBAYEHOIO BCTAHOBICHA, BIH NMOBUHCH i3 uporo i
“"zz::T;, GyayiouH CBIH 3aXHCT, ilwni wnax Gyne Henpasaoio, yroowo i3
EZBacm" (3, c.176). | )

TrM He MEHLLIE, 3AXUCT Mae 3AiHCHIOBATHCS Ha OCHOBI Y3rOKEHOCTI NIO3HLUT
JaXACHAKA i 11ACYAHOTO 3 NPUHLMUTOBO BAXUIMBMX NUTaHE i HacamIepea 3 MUTaHb
pH3HAHHA 260 3anepeueHts CBOEl BUHHU. Bisblie TOro, 3a1HCHEHHA 060B'A3KiB
{ORO 33XUCTY 3 6oxy npodeciliHOro anBokara-3axMCHUKA NMOB'A3AHE 3
MOKTHBICTIO KOHQIIKTHUX CHTYalil, o He BAACTHBI iHWMM cy6'exTam, AKi
31iHCHIOIOTD 3aXMCHY dyHKLLO.

T.B.BapdonoMeeBa BBaXa€, WO "MpasoBa No3uLis, AKy BiICTOIOE aBOKAT,
. ;)¢ He TiJIbKH HOro AyMKa 1po 0OBHHYBaueHHs, ane H TO4Ka 30py CTOCOBHO
o6cTaBuH, AKi CTOCYIOThCS MPEAMETA N0Ka3yBaHHsA, a TAKOX 3i BCiX iHLIHX
IpaBOBHX NHTaHb, SKi BUHHKAKOTH Y npoueci po3cliflyBaHHs i CyaoBOro
posmisimy” [4, €.21]).

JaneKHICTh YHACTi a1BOKATA-3aX MCHUKA Bifl 6a)xaHHA NiACYAHOIO MOPOIKYE
He MPaBOBY, @ TMCHXOJIOTIYHY 3AIEXKHICTH no3uuii 3aXuUCHUKA Bifl AYMKH
M3axHCHOro. AKE aIBOKAT OGTOBOPIOE 3 KIIEHTOM TUIaH 3aXHCTY, BUuOHpae
oro mo3uuiro. Y 3B'S3KY 3 UMM 3aXMCHHK MOXE MPOABUTH HaMaraHHs
Binsepﬂyru KOH(UIKT LUMIsIXOM MPHCTOCYBaHHA CBOEY MO3UMUil A0 TOYKH 30pY
Mi3aXUCHOTO.

et ncuxonoriuHuif MOMEHT HE MOXE HE BPaxoBYBaTUCH MpH ouiHui
CTAHOBMIIA aJIBOKATA-3aXUCHMKA B CYXOBOMY MPOUECi, MPOTE, Ha HALTY AYMKY,
#10T0 He MOXHa BKJIOYATH Y cdhepy NpouecyanbHoro craHosuma. TyT
NPOABIAETHCA ICHXOIOTIUHUH acNEKT NPOLECYANTLHOTO CTAHOBUIIA 3aXHCHUKA.

Icuxomoriyni AKoCTi aJBOKATA-3aXHCHHIKA € MiACTABOI0 BUHUKHEHHA MiX
RuM i migcyamum signocun B3aemogii. S.JI.KonomeHcskult AAMTh TaKI
BIAHOCHHM Ha JBa BUIM:

1) ainosi simHOCHHH, AKI BUHHKAIOTH MK JIIOABMH AK HOCIAMH BH3HAYEHHX
CycninbHux dyHKuii;

2) ocobucTi pinHOCHHEY, AKi CKIAJAIOTLCH HAa OCHOBI CUM narii a0 anTunani
M BlAwTOBXYBaHHA [5, ¢.110).

Y nponeci BcTaHoRNEHHSA NCUXOA0rTHHONO KOHTAKTY 3 MIA3AXUCHUM aiBOKAT-
3AXHCHUK CTUKAETBCA 3 LIJTUM PAAOM TPYAHOILIB, OCKiIbKH, BCTYIN NiICyAHOTO
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y RiAJIBHICT BUKINKAE Y Hboro MeRki g,

M, AKi BU3HAYAIOTECA CEUMbiupyy,, MOZTT;'
My

Ayiey
Hep%ne

B xpuMiHaano-npouecyanbn

{4Hi i cTaH

MXOMOTiYHI NPOLECH PIan:

;C isutbHOCTi. Lle 4acTo BUKIINKAC Y 1UX MOPANbHY NDUTHieHicTy, |
oro -

Jenpeciio, NiABHLIEHY pO3ApaTOBaNiCTh, CXBHIILOBAHICTL, a iHKoNy
NOTPACiHHA, 61H3bKE 20 C"Pec?:’ a_ubemy.  nemia 1 "

A_A.B01a1bOB BBAXAE, IO n.n,n.amm i p3acmu }lf.s'l’ MORCH OftuH 1a oy,
-060B'A3KOBUIT EIEMEHT Gynb-ﬂl((')i CI?I,H.OMOI AissisHOCT" [6,¢.3]. | -CJl*e«cGa.;.,
ppaxxac, "o Haspina “606’(”1."“;“’ po3pobuTy HayKoso °6rPYHToaaH;
pexomcHaauii ¢opm 1 METOAIB BUKOPHCTAHHA NCUXiYHOrQ Bllingy ;
B3a€MOBILINBY, CNOCOGiB X BIAOOPAKEHHA ANA 3BOPOTHONO BILIUBY 1z Winy
ncuxonorii npasonopywHuka [7, ¢.186]. . ‘

TuM He MeHUe, Ha Hallly AYMKY, NCUXOJIONTYHHUA KOHTAKT Mix a1BOKaTOM.
3aXUCHUKOM i NiA3aXMCHUM Cill PO3yMITH AK Y3TOMKEHY ALTOBY B3aeMogilo,
sKa 6a3yeTnea Ha AoBipi | 3a6e3neuye onepxaHHus oboma iHdopmauii y Cnpasi 3
ROTPUMAHHAM TIPOLECYAILHIX HOPM 1 3aKOHHHX 3aCO0IB 3aXHCTY.

[Tcuxonoriyhuit KOHTAKT - Le TPUBAIHI NPOLEC, CYTh AKOFO MONArac He
TiJIBKH Y BHUKOHaHHi afiBOKATOM CBOiX OGOB'A3KiB, ane H BHMarac
3arabHOMONCHLKOrO KOHTAKTY, L0 Ma€ y CBOTH OCHOBI aHai3 NCHXIYHOTO cTany
MOAUHHY i fioro npossis. V 38'3ky 3 uum A.IKosansos Baxac, mo "6ecina -
ue JoKepesno i crnoci6 nmizHaHHA NCUXONMOTIYHHUX ABHLU B npoueci MOBHoro
CNUIKYBaHHA B IPUPOLHili 06CTaHOBLI XuTTS" 8, c.51].

Mu noromkyeMocs 3 TBEpIKESHHIM C.M.ByHiHa npo Te, WO 3aBaaxHs
3aXHCHHKA MMOJIATAE B TOMY, OO CTBOPHTH Came TaKy NCUXONOriYHy atMocdepy,
"BMINO | HEHaB'A3NHBO BECTH OGBUHYBAYEHOIO 32 COBOIO: BiZi popmansHoro
BU3HAHHA TOTO, B YOMY BiH BUKDUTHH, - IO BM3HAHHA BMHH, HAMAraHHA
3aJIarOAMTH LWKOAY - RO YCBIAOMIIEHHA HEOOXi AHOCTI BUOpaTH iHWKMH KHTTeBHA
usx” [9, c.62].

KynsminauiitHum MoMeHTOM ydacTi agsokara Yy CyROBOMY poO3rasai
KPUMIHANLHOY CIIDAaBH € 3aXHCHA MPOMOBA, B AKill BiK MABOAUTH MiACYMOK
CYNOBOIO CNIACTBA, aHANMI3YE 3 MO3WLIT 3axmcTy 3i0pani no cnpasi marepiann,
Aa€ iM NpaBOBY OUIHKY, aHani3ye AOXa3y, AKi CMIPOCTOBYIOTH MPEA'ARICHE
MiACYAHOMY 00BUHYBauCHHA a60o NOM'AKIIYIOTH HOM0 BUHY, BUCIOBTIOE CBOE

MIPKYB2HHA CTOCOBHO MIpH NOKapaHHA Ta iHLMX NHTaHb, AKi NIANATAOTH
BUPILUCHHIO CY/ZIOM.

Oro

Kouctpyxrusuut KOMIIOHEHT 3aXHCHOT RiANBLHOCTI nepenGauac BUIHAYEHY
CTPYKTYPY 3aXMCHO! NpOMOBM anBOKATA-3aXMCHMKA. CTpykTypa 3aXuMCHOI

NPOMOBH 3aXUCHMKA 11EBHOIO MipoIO Haraaye CTpykTypy CYAOBOT NPOMOBH
nepxc.aanom 06BuHYBaua, OCKiNLKK BOMM NPUCBAICHI ORHOMY npeamery, xou i
BUCBITMOIOTL H0r0 3 Pisnx Gokis. Tum He MCHLLC, NpH NOOynowi 3axuCHOT
TIPOMOBU HEMaE TaKKUX XKOPCTKHX KaHOHIB, 1110 BH3HAYAIOTH noGynosy npomMosy
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oro ofBuMHyBaya, AKMA BUCTynae BiA iMeHi acpiaen. Y npomoei
nt:pm?;ca Hai6iNbLI ACKPABO MOBUHEH NPOABNATUCA FyMaHi3M camoil npogeci|
3"":’(21,3 i micii, AKy BiH BUKOHYE B CyAl.
° c,A.MaTBiEon BBAXAE, L0, BUXOAAYN 3 KOHKPETHHUX OOCTaBMH CripagH,
JaXHCHHK MOXKE: 5 . .

a) 0CrIOpIOBATH 06BHHYBAHCHHA B LiNOMY, AOKA3YI04H HEBUHYEATICTH
iCyAHOTO 32 BiACY THICTIO B Aoro aiax CIIRAY 37104 MHY, 38 BIACYTHICTIO NOAIT
souny 260 32 HENPHYETHICTIO A0 HBOTO HiACYAHOrO;

6) oC1OpIOBATH 06BtuBaq_eHHx LWOAO OKPEeMUX KOro YacTHH; .

B) OCKApXKYBATH NPABWILHICTH 00BMHYBa4eHHA, N0KA3YIO4H HEOOXIAHICTD
sMiHU NPEAABIEHON0 OOBUHYBAYEHHA HA CTATTIO KpUMIHATLHOTO KOAEKCY, AKa
arHe 3a cob0I0 M'AKIUE FIOKapaHHS,

r) 0GIpyHTyBaTH MEHILy CTYNiHb BUHHM i BIAMOBIARABHOCTI NiACYAHOSO,
HaBoAAYH OOCTABMHHM, AKI MOM'AKIIYIOTh HOr0O BUHY;

1) AOKa3yBaTH HEOCYAHICTb MiACYRHOrO, AXa BUKJIOYAE HACTAHHA
KpHMiHATLHOT BiAOBiAaBHOCTi [10, ¢.163].

3axKcHa MPOMOBA afiBOKATa CKNAJAEThCA 3 TAKMX YACTHH:

1) BeTYI,

2) anani3 pakTHYHKUX 06CTaBUH CIipaBH;

3) aHani3 JoKa3is;

4) xapaxkTepucTHKa 0cobH niacyaHoro;

5) aHani3 MOTHBIB BYMHEHHA 3104YMHY;

6) 3aKiHUeHM.

OCHOBHUMIA 3MICT 3aXMCHOT IIPOMOBH MOJATAE B AHANI3I HAKTHYRMX OOCTABUH
CNpaBY, aHaNi3i A0Ka3iB i kBanidikauii 30YHMHY, POITOPHYTiM XapakTepucTHi
ocobu migcyaHoro i MoTuBiB HOro mnosemivku. 3aXMCHHK MOBHHER
CHCTEMaTU3YBATH MOKA3H, 3 TOYKU 30pYy 3aXHMCTY OUIHWTH AOCHIKCSHI Ha
CyAoBOMY CNiACTBI AaHi, 3ampOMNOHYBAaTH CyAy CBOI MipKyBaHHA BiJHOCHO
AOBEACHOCTI UM HEAOBEACHOCTI MPEX'ABIEHONO MACYAHOMY OGBHHYBAUCHRA,
Hajaty 3i6paHi HUM N0Ka3M HEBUHYBATOCTI NiACYAHOTO 4M AOKA3H, MO
TIOM'AKLIYIOTH HOTO BUHY.

Koxen ansoxar, sximo BucTynae B cyxoBoMy mpoueci, Gepe y4acts y
Roxasysani. IIpore, sk i iHmi cy6'exTH KpuMiHaNBLHOTO Mpouecy y coepi
f0Ka3yBaHHA, agBOKAT MOBMHEH ONUPaTHCA HAa JaHi ncuxonorit, axi 6araro 8
JOMy MOXYTL monermmTH OLiHKY JOKA3iB, YCTAHORNEHHA TX AOCTOBIpHOCTI.
Ho toro x BIACYTHICTb AOKa3iB HEMOXAMBO 3aMiHHTH XOXHHMHU
ficuxonoriunumu saco6amu. Ha HAUTy AYMKY, TUIbKA JOKa3W B NOEAHARHI 3

ACUXONOriYHOI0 OUHKOIO 3MOYKHY MOXYTh NPUBECTH A0 NEPEKOHIUBOND,
fiepeiperoro BucHoBky.

ajB
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inn

KOMIICKCY COILANIBIN0 31 THMUX ”"Y"Pi'”"i"‘ | """’”i"“"i"l“"”’ ”"?u.‘mm,wm
© akoCTel: xapakTepy, Bosti, inreacxry, noipel, smbnocien, cxmu.m,c,m
CMOLISAHOT IPINOCTI, WHPKIKA ORI, NICPCKONANL, crocofy x '
KpUMiHANBHOT sapsenocti [8, €.249]. ) '

Y p'aaxy 3 uum 5.C.Kucennos Braxac, 1o, e 3posyMisusy Boneisy,
ni/ICY/1I010, 1HE BCTAHOBUBUIN HOIO icm,umx MOTUBIB, HC porsk pmz'um Lz
XapaKrepy i rubuin 36'43Ky MK BCICIO AATTCBOIO MMILO ICYAM01 4
A0 MHOM, RKUI AOMY IHKPUMIHOBAIINA, HC MOXK11a m;uuyx.zrm ICTUHUA 110 Cripani,
Ipo6ATH MO Hift npasuabiMX 1 NCpekoausux sucHonkis [11, ¢.25].

Contiankno-ncuxosoriuna CTpyKTypa 0cobucToCTi A0CHTL Ckaamg |
6ararorpanna. Ha gymky A.l'Kosanwosa, porna Biiouac B ceGe uinng pay
KOMIIOHEITIB, Pi3luX cTopin Ta iX npossu [12, ¢.91].

VY 38'13Ky 3 UMM, 112 Haly AYMKY, B XapaKTCPUCTHLI TIACYAHOIO Masors
3HAYEHHA TaKl CIACMEHTH:

1) coniansHo-AeMorpadiuni o3naku ocobu (Bik, cTaTh, OCBITA, CiMefinul
CTaH, KOJNUIHA CYAUMICTD);

2) MOpanbHO-NCUXONOTiuHi AKOCTI (iHTEpecH, CXUMBHOCTI, MOpPaALHI
NPUHUMITH Ta ifCaNH, OLIHKA | CAMOOLLIHKA, BONHOBI AKOCTI, IHTEIEKTyaNbHu
cknan);

3) couiansHi poni (BUkoHyBaHi ¢yHkuif, X 3MiCT i cnpamMosaHicTs,
IrPOMAaACHK! 3B'A3KH).

Yci wi 06¢TaBuHM MOXYTh CTATH NPEAMETOM AOCTI/KEHHA /i 0GrOBOpeKHA
B Cyai, OyTH BUKOPUCTAHMMH i3 3aXHMCHOIO METOIO. ¥ 3B'AIKY 3 UM 2/BOKAT-
3aXUCHHUK Yy CBOI 3aXMCHIft MPOMOBI MOXKE 3POGUTH NOCHIAHHA HA HU3LKM
KyNbTypHO-BUXOBHHH piBEHb NiA3aXMCHOro, HOro po3ymMoBy BiACTamicTh,
BIACYTHICTh JOCTaTHLONO XHTTEBOIO ROCBi Y, npodeciftHoro AOCBiRY, EMOLIHY
HECTaGLILHICTh, HAABHICTL PISHOMAHITHUX Gi3NYHMX a60 NCUXiIYHMX aHOMANIf,
AKi yTPYAHIOIOTH OLIHKY NiACYAHMM CBOTX Ail 441 BOALOBHIA KOHTPONb HaX HUMH.

KpiM Toro, He MeHW BaxaMBMM Yy 3axucHilt NPOMOBi € aHaKi3 TakHX
MOMEHTIB AK CTaH 300POB'A, BiK, KONMLLHI 3aC/Iyry, CTaBJICHHA A0 npawi, pucH
XapakTepy. Baxuinse micue B xapaktepucTiui ocobu niacyaHoro safimac ananis
MOTHUBIB BYUHEHHS JIOYHHY.

B.H.Kyapasues sraae, wo "Morus - ue Gesnocepeans pywifina cuia
MOACHLKOT AITLHOCTI, MKEPENO YCBIAOMIICHOT BONHOBOI MOBEAIHKH. MOTHB
JICKUTE B OCHOBI OyAb-AKUX, AKi OXONAIOIOTLCA CBIAOMICTIO NIOAMHH, BYMHKIB,
BU3HA4AIONM iX 3MICT, CipaMoBanicTs i xapaxrep” [13, ¢.134]. JocaimxeHHA
MOTHBIB 3104HHY J03BOJISE Po3iOpaTHCA B TUX CIIOHYKAHHAX, AKMMH KepyBaBCcA
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ninsaXHCH“ﬂ, BUABMTH HOTO CyG'eKTHBME CTAaBNEHHS 10 BYKHEHOO AisHHA Ta
oro HACALAKIB, BUSHAUKTH GOPMY BUHY,

M.1.EHHKEEB BBAXAE, WO IPH AOCAIKEHHI MOTHBIB 3NI04YMHY "CYTTECBMMHY

¢ npuBiA BUHUKHCHI MOTHBY i GopoTs6a Mix pisHumu MOTHBaMU, 0COOANBOCT
apuREATTA PILUICHRA, nobynosa nporpamu noBeAiHKH, BHGip 3acobis 17
peanizallil, MOTMBALIAHI NEPEGYN0BH O XOXy BuKOHAHNA AR [14, c.284].

BucTYNAIOHH 13 3aXHCHOIO MPOMOBOIO B Cy10BHX Aebarax, aBOKaT-3aX UCHHK
nopii¢H BUKOPUCTOBYBATH NpH XapakTepuctuui 0cobu niacyaHoro Meron
ACHXOJAOTIHHOTO aHAM3Y, 3ABIAKU AKOMY MOHA 3pO3yMITH IUOKHY NIOACHKOT
pylii, PO3B'A3ATH CKIAMHI KMTTEBI 06CTaBuny, BIATBOPHUTH LIUTICHY KapTUHY
BYUHEHOTO NONMHY. A ue, y CBOIO Yepry, £o3sonse PO3KPHTH iCTHHHI MOTHBH,
AK} IUTOBXHYIW MIACYAHOTO Ha POTUNPABHI Aji, BUABHTH JUKEpea LMX MOTHBIB.

Muboka MOPaTbHO-NCHXONOriY Ha XapaKTePUCTUKA MIACYAHOTO MOXAMBA
TUIbKH Ha 623t PETENLHOTO BUBYEHHA 11010 Giorpadii, puc xapaxrepy, yMoB XHTTH
i BUXOBAHHA, HOTO TPYAOBHX, CYCHINLHUX, CIMEHHMX Ta iHUINX COLUANBHMX
38'A3KiB, AONO MOPANIBHIX NPUHUMINE i OLIHOK, & TAKOK ycix crepeotunis, aki
TBEPAO 33KPIMWIKCS Y HOro CBiOMOCTI i MOBEIHLI.

TakHM HHHOM, 3aAXUCHUK NMOBUHEH ONEPIKATH, CUCTCMATH3YBATH 1 BUKAACTH
Cydy B 3aXUCHI# IIPOMOBi CBIAYEHHA NPO CBOIO MiA3aXUCHOND B TaxoMy 06'emi,
AKuit OM 1aBap YJABJICHHA HE NPO OKpeMi pucH i CTOpOHH, @ 0cObUCTICTS ¥
Linomy, 8 YCIRt HOBHOTI i1 IHAMBIAyaNbHO-NCHXONOTIYHMX | COLIATBHIX AKOCTER,
AKi M2IOTh KPUMIRARBHO-NPABOBE 3HAYCHHA.

Ha Halty OyMEy, IfPOCTE MEpEpaxyBaHHA Y 3aXKCHIN MPOMOBI NesAKUX ¢$axris,
0cobnMBOCTEH, AKI MPATAMaHHI NACYAHOMY, HE CTBOPIOE i HE 3aaTHe CTBOPHTH
uizicsoro o6pasy. AJL.Lupman Braxae, O "KOXKHA PUCa 0COGHCTOCTI MOXKe
MAarH pi3HE 3HaYCHHA B 3arajibHifl CTPYKTYpi JIOAMHH, B 3aNEXHOCTI Bip 11
CHiBBIAHOICHHA 3 iHIMMH pacaMu” {15, €.69].

3axMCHMK NOBHHEH BMITM NPOATH MOBEpXHEBI riacTu Horo Ay,
NPOHHKHYT# B il BHYTPiIIHIA CBIT i3 METOIO 3PO3YMITH Ti iICTMHHI NPHYUHM, AKi
CTaNK PYXCMOIO CHRXOIO MPOTHIIPABHOT NOBEAIHKH, PO3KPHTH Ti NCHXONOriYHi
NPOLECH, RKi XapAKTEPU3YIOTH AK BYHHEHE JisHHA, TaK i CTARIIEHHA A0 HHOIO
nizcyaHoro,

fipoMoBa 3axucHIKa Ma€ B KOHKPETH30BaHil opMmi noxarn cymy sce e
nosutusHe, WO xapakTepusye ocoly i noseainky mincyaxoro. Ipn
X4PAKTEPHCTULI MiACYAHOrO AABOKAT-3aXMCHHK HE MOBUHEH NOTYCKATH
nepebinruwicHiia, Bcymeped ¢GakTaM CTBEPAXKYBATH NPpoO ueicu)’lo‘*[
A0BPGUMHHOCTI migcyaHoTO. Lle MOXE BHUKAMKATH HEAOBIPY AO MPOMOBH 1
NO3uLIT 3axUCHUKA B LiLIOMY. ) i

10.1.Creuoscsxnit BRaXkac, WO "BCAKI 3a8BU 38XMCHHMKA MPOTH iHWIKX OCIO
MOXHa BRaXATH BUrIpaBAaHUMH, AKILO GE3 UBOTO HE MOXHA 3MIAHHTH 3aXHUCY
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oGBHHyBaYEHOTO, AKHi J0BIPHB 3aXUCTY CBOIO AOMO. 3XMCHUK Nup aye,, "
KTOBHWM i CTPHMaHHM WOA0 THX 0GBUHYBAICHUX, TIDOTH Rknx CTPAMORy,
T2 ‘

iq" [!6, C84]
Horo apryMenTa 'wrar NOTEPNIHA - ;
3axncHHUK soGop'A3alNi TIAM'ATATH, 110 1 P KCPTBA 30y,

5 I - .

NOMMAYDATH MIACYARMX, &TTC ko 1 cni;!l P anitia Olie eia 1u, Kiivy
BOHM cnpwmumm WKOIY... [] 7, c-323:'32 ]

V 3aKiHUCHHI 3AXUCHUK MIABOIHTD naCymMoK yCbOMY °"a33'f°" Y, q'OpMymo.:
OCTATOUHI BHCHOBKH, BHCJIOBIIIOE ca-oc CT'le.-'IeH HA ﬂf’ nuTaH b,' 'gkl NOBR:H,; Oymymy
BMPILUMTH CYATI Y Hapanuiit kiMpati. Y Uil 4aCTUHI 3aXUCHOT MPOMOBH afBoKay.
32X UCHNK 3BEPTAETHCH O CYAY 3 MPOXAHHAM:

- BUNpaBAaTH NACYAHOIO;

- PH3HA4YUTH HOMY MiHIMANbHHA CTPOK NOKAPANHA,

- 3aCTOCYBATH A0 MiACYAHOIO [MOKapaHHA, HE nos'asave 3 nosbasnenusy
soN. i .

32101104 HA HaCTHHA NOBUHHA OyTH KOPOTKOIO, YITKOKO | ACHOIO, NPH UboMy
NOB'A3aHOI0 3 IHWHWMKM YACTMHAMH 32XMCHOI NIPOMOBHM, @ TAKOK BHPAXKATH
FONOBHY ifIEI0 3AXUCTY, HOTO OCHOBHY AYMKY. Y 3B'A3KY 3 LM BUXOBHuM
KOMAOHEHT € HeBLI'EMHOIO YaCTMHOIO 3aXHCHOT JIANIBHOCTI 3ABOKATA- 32X HCHUKA.,

ANBOKAT, 3aBAAKH TAKTHUHO NPORXYMAHOMY 32XWCTY, Pa3OM 3 iHWUMY
Y4aCHUKaMM CyIOBOTO MNPOLIECY [IOBUHCH CTBOPUTH TaKy aTMoCQepy 8 3ani
CYROBOTO 3aCiflaHHs, AKa 6 CrpusIa NpasuiibH1 i KPHMIHANBHO- NPABOBE it OUiHL
NIAHHA, BCECTOPOHHBLOMY BUBYE€HHIO 0COBUCTOCTI, 11 peakuii Ha Cyacsyi npouec
i NpU3HaYeHe CYAOM INOKApAaHHA.

Amxe, ax saxkae B.[leteniH, "cyRoBr¥ npouUeC BHXOBYC BCiX: N1LICYAHHX,
CBiKIB, MPOKYPOPIB, 3aXUCHHKA, BCIO CYAOBY ay/INTOPIIO - IO CYA YUHHTL CBIf
BHXOBHMHE BIUIMB LUJASAXOM CTBOPEHHSA BH3HAYECHOI MOPATSHO-NCHXOAOMIYHOI

atMocepy i HacTpoo B CynoBoMy 3acinaHui” [18, ¢.9).

Y 38'a3ky 3 uum, J1.PorayeBCHLKUH BBXKAE, L10 "ORHIE€IO 3 OCHOBOIMONOAHHX
T€3 NPOMOBH 3aXHUCHHKA MOBUHHO OYTH TBEPAXEHHA, U0 3NOUKH - 310, ANOMY
He NMOBHHHO OyTH Micus y cycmiabcTii” [19, €.29]. M.M.Muxainos BBaX3e,
Wo "3'ACYBaTH, OKA3ATH i HEPEKOHATH - OCh TPH B3aCMONOB'A3ani ¢y HxiLl, 8K
BUMIHAYAI0TH BHYTPILIHIHA 3MiCT CynoBoro xpacHomoscTra” [20, ¢. 198 |.

Nepexornnsicts 3axucHoi NpoMoBK 6arato B YOMY 3ANSKHTL BIL ANKT
aprymentin. A.C.BapaGaui BBaxac, mWo AOBECTH MPABKALHICIS CBUCT TyMKH
MOXHA "OTIYHUMH IOBOAGMH, BUKOPUCTAHHAM MEPCKORTHBHX apryMeHris,
KOMIICTEHTHHUX AyMOK, AKI M3IOTh Ha MCTi BRKIMKRGTH Neperoram” [21, ¢ |34},

Ha nawy aymxy, 3axucia NpomMoBa Gyae NEPERVHAHBOK IA cBoiM
XapaKTePOM, KONM IAXUCHUK:
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- nori¥HUMH TBCP/UKEHHAMA n08eae a6o cnpoctye Gyas-ske MONOKEHHS,
JpepHYBILH MPH LLOMY yBary Ha gfiuiOt;&quuﬁ, ROTIYHUIA acrieKT;

- BUKJTHY€ Y CYNOBOI ayNUTOPIT B3HayCeHi nouyTTx,

Kpim TOTO, BAXAMBMUMH (akTopamu 3axucHo} NPOMOBH € NEPEKOHAMBICTS
caMOro 3aXHCHNKR Y TPABWIILHOCTI CBOET MO3MLT | BMCOKa KyAbTypa Horo

wpcaenHs. A NEPEKOHAHICTh 3aXHCHUKA, Y CBOIO Mepry, Beae 10 HeoOXiAHOCT]
nepeKonaTH fib'l'.- 3a‘fJ1YXOBYl0‘iH IPOMOBY 3aXMCHHKA, CYQ ycnia 3a Hum
KpATU4HO OLUHIOE cgu‘a LJISX TIOUTYKY ICTHHM, AKMHE BiH Npoiwos y npoueci
¢yAOBOT0 CUACTHA, 3ICTABIONHN CROT O1IHKH 3 OLIHKAMM, AKi RaB NpoKypop Ta
tyuli Y4JaCHWUKH CYA0BOIO pO3rasgy.

CiiBnaaivHA BUCHOBKIB OPaTOPa 3 0COBUCTUMM BUCH

OBKaMu cyajnis
APMBOSHMTB IO dopmysanns y cyy 6

INLIIOT BNEBHEHOCTI B TX NPaBUILHOCTI.
Po3OKHICTh Y BACHOBKAX CHIOHYKAE Cy1iB KPHTHUHO OUIHUTH TY CYKYNHICTh
noxa3iB, AKA HABOAMNACA Ha iX MiATBepmkeH:s. Bee ue cripuse popmysanmio
pErCKOHAHHS CYNY.

Y 38'a3Ky 3 uuM ¥O.M.T'powesuii ssaxae, mo "MEPEKOHAHHA B

[CHXOA0FTTHOMY fIN2HI X&DAKTEPMIYSThCS BMEBHEHICTIO Yy NpPaBUABLHOCTI
np#RUATONC 10 CNpant PIeHI], e Ga3yeThes Ha AOCTiKEHHI 316paxux no
crpasi Ackasis y iX oBHOTI i cyxynHocT npn HEYXWIBHOMY XOTPUMAHHI BUMOT
3aKOHY, 2 TAKOXK NOUYTTAM ACBIGM NG CBOrO BUCHOBKY 3 TOYKH 30Dy
BIANORIANOCTI MOTO 32:0HY, MEXI i 3aBanHAM nipasocyana” {22, ¢.214].
Y cB0iit npor0ai 3aXNCHAK NPAMO BEAE TOAEMIKY, crip 3 OOBUHYBAYEHHAM.
I cava mauepa, @opMa UbOT0 CHOPY NORWKNE BiANOBIAATH BUM3IHAYEHMM
MOpanb2KM NpunuKnaM. Mosa Age npo ipodeciiiuit Takr i mpodeciftny cwry
aprymeiTa i 3axucuaunxa. [lpodeciinuii raxr, Ha gymky B.O.Bonkosa, Baxiusa
wICTHYa NpodeciiHOl MAMCTEPHOCTL, AKa CHVKKTD YMOBOIO YCHIIIHOTO
PHKOLIZHHA MPOQeciFnuX QYHKILH, TaKT - e He TPOCTO ICHMXiYHuUi, 8 eTHKO-
neuxiyumi acnext npodeciiinot misnivhocri {23, ¢.25].

TaKeM YBHOM, 32XHCHUK, AxUH BUCTYNaE B CYNOBMX AebaTax i3 3aXUCHOIO0

CpoMGBOI0, INTOBHHEH KOPDHCTYBETHCAH TiRLKH KO3BOJCHNMH npnﬂomau,

3000832111 OBAKATY YeTs | rinisTh CB0IX MPOLECYANBHMX CYNEPHHKIB Ta

KX 0Ci6, 2Kt Gepyys YaacTh Y CYOBOMY PO3IIARI KPUMIHEIBHOL cnpasw, a
TaKA a2 0G4 PO T, IO BiH 3BEPTAECTHCA JO CYLY, NOBara A0 SKOro
TTOARIACTHCA | B LOTPUMAKHI MOPAnLHUX HOPM.

L. Bapgonomeena T.B. Opranizauifivi, NPoUCCYaNbHi T8 XPHMIHAKICTHYHI NPOGACMA 3aXucTy
QABOKATOM fIPAB 11i303IPIOBAKOND, 063HHYBAYEHOTO, TACYRHOTO: ABTOpLd. AMC... AOKTOPA
OPMA. Hayk: 12.00.09 / Kuiscuiuifi yHinepuirreT imeni Tapaca Hlieauenxa. - K., 1994, - 39¢.
g' beny B.B. HOpusnura ncuxonoria: Hassaunshii nocibrnk - K.: Kapasenna, 2002. - 376 ¢.

-Kokopea 1.4 , Koros JALIL Oruxka yronosioro npouccca: Yueonoe nocodue. Boporex: Uia-so
Bopoucxckore yHu-1a, 1973, - 186 ¢.
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0.8 Zagursky

PSY(;HOLOGICAL FEATURES OF JUDICIAL SPEECH OF DEFENDER
Psychologlcal features of judicial speech of defender are explored 1n the o
chologicat aspect of mutual relations of defender is considered with the stat y
use of psychological receptions with aim of forming an inly s

ven article, a psy-
. acguser and cour,
g judge persuasion.

B.B.Kopone

nrPONIO3UNY uiono
OO CATICTEBA R YKPATHI

AESIKI 3SACTEPEXXEHHS TA
PE®OPMYBAHHSA AOCYLOB

VK 343.131
[pasoBa pedopma, ska TPMBAE y naundt xpaiui,

CBif BIUIMB i Ha npoueaypy ROCYROBOIO APOBAIKCHI
AJKe 3a CTRHOM ROCYNOBOrO CAACTRA, #oro npaso

Y nosuiit mipi nowupuna
Y KpuMiHansHUX cripaBax.
BOY pernameHTauii Moxya
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1 #l yBECHh KDHMIHAILHHHA POLIEC Ha NPEAMET Binno.ainnocri xapalcrep)".
13 PiBHIO PO3BHTKY CYCHINLCTBA WIOAO NPABOBHAX rapaHTiit AK IS OKpEMOH
rak 1 Ji iHTepeciB npaBocyaas. BeeGiunuit ananiz i xpuruuHa
MOAHHH, . .
nepeoLiHKa AOCY/IOBOFC MOBAMKEHHA 3 Pi3HHX O3MUIA JO3BONAIOTH BUABUTH
| KOHKPETH3YBATH ICHYIOU] nome(?n #oro YROCKOHJIEHHS. .
lile Ha no4yarky 90-X pokiB A0 HaWGinbW BAXAMBHX HanpAMKIB
peopsyBaHHA PANAHCLKOTO KDUMIHANLHOTO NpoUECy, B ;romy YUCH ﬁ
J0CYA0BOTO PO3CALXYBAHHA, BIAHOCHIM: MOCHIICHHS NMPAaBOBOI 3aXHMILEHOCTI
ocofH, 3HAYHE 3MILHEHHA TAaKMX 3acaj KPMMiHAJIBHOIO CYAOMHHCTBA, AK
MAranbHICTh, AUCTIO3UTHBHICTL i 3a0e3neyenHs OOBHHYBAYECHOMY IpaBa Ha
3aXKCT, @ TRKOX HEYXWIBHE AOTPUMAHHA mpe3yMnuii HeBuHyBarocTi [1, ¢.12-
13;2, ¢.67-68].
3a ocTaHHY ICCATD POKIB YKPATHCHKMM 3aKOHOJZBELH 3HAYHO PO3LIMUPHB
npasa OCOBMHYBA4EHOTO Ta HOTO 3aXMCHKKA, 3aNPOBAiMB CYAOBHI KOHTPOIb 32
RifMy CALAYON0 | mpoKypopa (38nyakHo, e 6araTo NUTaHs 3aJIMIIAIOTHCA
HCBHDILICHUMY | 10 HMHI), asie B TOM e yac 3acafy JAOCYAOBOTO CIiACTBA
3ANMWHTACA HE3MIHHHMHU. VY pelyasTaTi MOXHA KOHCTaTYBaTd, IO
APOUECYanbHMH OiK 3aXHMCTy Ha AOCYNOBOMY NPOBAIKEHHI Y LIIOMY BXeE
CpOpMOBaKHLLY; € CynoBa RNa/Ia, AKA BIPABi BUpilryBaTH GyAb-fKi CHipHi NUTaHHS,
[0 BURKKGIOTH Y XOAI AOCYNOBOTO Cr1incTea. Pa3oM i3 TiM, Ha cTazil Z0CyIoBOro
PO3CALZYB2HHA iTKO BHPAKEHOT CTOPOHM 0OBMHYBAYEHHA BXKE HibH i He ichye.
Y 38'33Ky 3 MM BUHHKAE PAO 2ANUMAHY. 94 € NPOKYPOP AK NPSACTaBHUK
AepXxaBHOT BWIagu OOBHUHYBaNbHIM OPraHOM Ha JOCYJIOBOMY CAIACTBI; XTo 3
NOCanoBUX OCI6 € BiANOBIZANLHYM 33 KPHMiHANbHE HEPECTiAyBaHHA, WO
MPOBATNTLCA Ha AOCYAOBOMY CIIACTBI; #Xa posk C1igdoro Ha dowi BiacyTHOCTI
4iTKOTO pPO3MENKYBAHHA yHxuill o6BUHYBadeHHA (KpuMiHaNBHOTO
flepecitinyBaHHs) Ta po3CiTiAyBaHHA CIIPABH?
Sk BURAETBCA, Y Cy4aCHOMY FOCYAOBOMY NPOBaMKEHHI MPOKYPOP, AKHIf
WCHIOE warnsg 3a AOTPHMAKHIM 3AKOHIB OpraHaMu Ta 0co6aMu, AKi
TPOBANATE NizHakHA, crigummu i ONCPATHBHO-PO3LIYKOBUMH OpraHaMH, 3
OBHOrO Goky, hopManbHO He € OpraHoOM KpYMiHAJIBLHOIO NepecixyBasna. Tax,
°¢“_““Ha AOKTp¥HA MPOKYPOPCHKOTO HAMMARY 3aNepeuye 3a HPOXYPOPOM POTh
¥epiBuuka nocynosoi misnsHocti 3 MArOTOBKH KPHMiHaNBHOIMO NO30BY -
:‘:)‘;T;}::)aqeum. Ax 3a3nasaec O.C.Anekcanapos, "...3a qu.lmum.saxouonam.rmom
‘fpuuinafb:z ‘cmpona,-ue 00BKHYBAY, HE TOCNOAAp i HABITL He KepiBHMK
3Maranmoc1~lio [r;epecmuyaaﬂus, AK LUbOIO B!:IMaI‘alOTb MONIOXKCHHA 3aca_m-!
C“Pﬂaemmsgc-.ri poncy.pop - ue Gescropomuit oxoponeu.b 3aKOHHOCTI #
» TIpaB 1 CBOBOA MoAvHM Ta rpoMafskuHa. Bin 3aKonoTanuit

naquHo 3!ﬂc ' ae o N
Bay
.54], YB2HHAM O0'€eXTHBHOT iCTHUHM i AOTPHMAHHAM OyKBH 3aKOHy" [3,

OuiH}OBaT

34i
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oKy, 3HAUHA MPOUCCYATHH 3ATEXHICTL CUAMOMO BLA AKAingy
Ane, 3 1Hworo 6oxy, o cr. 114 KNK Ykpainn € 0008 asxsumy 5,

1xi 8iANOBIAHO A , i
npoxypop:: a TAKOX MiATPHMAHKRA ACPKABHOIO O6BHHYBAUCHNA y Cyzi
BHUKOHAHHKA,

) ) PaTypd A20TH MLICTABH CYMHiBaATHCY
n -
(peACTaBHMKAMH TOT X TaKH poxy Y
€HHL.

uiLeHaBEICHOMY TBEPIXK . _ '
y ll{e MEHWOW0 MipOl0 OpraHOM KPHMIHATLHOTO I’ICPSCJI'IA) BAHHR MOXHa
SBAKATH CAOTO. 32 3AKOHOM Ha HBOTO NOKAATICTECA OVOBAICK 8cebiunoro,

. ' ‘aBMH CNPABH - AK Ti)
noBHoro # 00'€XTHBHOND JOCHIAXCHHR o6§1 \ p o X, wo
. JAbH ’ l

NOM'AKWYIOTS, TAK i THX, U0 OOTRXYIOTE mnnolalnaa » SVPITH 2K
o6BuiyBANBHI, TaK i BUNPaB1yBanbhi A0KA3M. IHWHMA CroBIMY, 38Kk0K
3aboponse Aomy GyTH OGBHHYBANEM, WO, B NPHHUAII, € AOCHTL CXBATBHIM.
Asle Ha MTPAKTHLI Ut GEICTOPOHHICTL CIIRNOTO € HINHMM IRWHM, 3K $ikuico
OOBUMYBIBHKA BUCHOBOK, AKMA MOJACTHCA HA 3ATBEPILKEHHR TOMY X Taki
NPOKYPOPOBI).

Y 10pUIMUHLK 2ITEPATY Pi BKE JABHO NIIXKPECIIOCTHLCR, WO CTEOPEHE 3AKOHOM
CTaHOBHILE CNIAYONO € "NCHXIYHO arbiMBsnM™: HA ALl BAXKKO 3 BAACHOI
IHILIATHBA OQHOMACHO 30CEPCIMTH YBAry Ha 80X NPOTHACKHUX CTUpOHAX
BOCHDKYBAHOT CIIPaBH, | SKILIO AOCYI0BE CNIACTBO BCE XK ICHYE | 20CATaE MCTH,
TO UE MOACHIOETLCA THM, WO CUAYKA 2a8HO 110IGYBCA LILOTO POIXBOCHHA Ta
OZHO3HA4HO CTaB Ha Oix 06BUHYBaucHHa [ams. 3, ¢.55). flo usoro Horo 1puBena
caMa nodynosa HaILOTO AOCYAOBOMO CHIACTEA.

Taka HeBM3IHAYEHICTL y NKHTaHHI BIZANOBIAANBHOCTI 38 3AIACHEHKS
KPHMIHANILHOTO NEPCCNIAYBAHHA NPUIBOAHTE N0 MUCACHHIUX 3TOBXHUBAND Ha
AOCYROBOMY MPOBAINKEHHI y KPAMIHANBHMX CripasaX.
Kf)JIH 1 CLT4L, 1 IPOKYPOPH AIIOTH 32 MPUBLUMNOM: "
(1Haxwe kaxyuu - "TpuMaiots Hic 3a BITpoM").

Hle oguum nacniaxom icHyl040r0 cTany
POSMEXyBaHHA GyHKUIK po3caigysanns Ta KpH
AOCYA0BOM ) i : . . i

° Y Y CHOCTBI € TakOX NacuBMicTs RPOKYpPOpIB NpK NigTpUMarHI
0 BHHyBa‘lCHHﬂ y cynOBOM 3aCi . : . .
HiLATHB] (aKTHEsOT y L2HHI, 1O CNOHyKa€ cyjy o0 NMOCTifKO!

MBH i ~ ; .
. . OnOl MoKl y 3'acyBauni nosux o6GcTasu, ki 6 J0BOANM
Hy ocobu i cnyrysanu wano .
(Bcynepes poni po BHCHHIO MOTMBYBAJIBHO] YaCTHHM BMDOKY
OB .
6esymoBHO, Heratug o rora BMGHaCHS Y eT. 260 KIK Vupaiwx). [

6' S HO NO3HAYAETLCA K Ha IMATANBLHOCT] y Cyai, TaK 1 H3

OO’ €XTMBHOCTI Cyznog :
Oro pluexng (30
HarosiouryBanu i ; . kpeMa,
_ YAl KpUMiHANLHOT KoMerii [pago.
CYay nin 4ac HAYKOBO-NpakTuyny '
MPOBOAMAKCH 06s1acHOIO | (emita
POKYpaTypoio).

CxnanzeTbey cuTyauis,
AK NOTPICHO, Tak i 3posimo”

Peueil 3 BIACYTHICTIO YiTKOIO
MIHQ1LHOTO NEPeCIIi Ty BAHKS Ha

Ha LLOMy HEOAMOPa0BO
DpaHKiBC OO anensLiAHoro
Pie Ta xpyrnua cronis, AK!
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{lccPCKTHBHICTH CYYaCHOIO KPHMIHa/NBLHOIO MepecnizyBaHHA WOAO
{a 1€ HOMO BUKOHAHHA 3aBAaHb KPUMIHAIBLHOTO CyaounHeTsa (Aus. cT. 2 KIIK
Ypaitit) ninTBcpnmz’CTbCﬂ. 3 Onﬂ?'ro (_ioxy, YTBOPEHHAM Y CycniJibCTBi
ApOIWAPKY TaK 3RAHHX "HEOOTOPKAHHX", AK1 BBAXAIOTh Cebe HENOCAKHUMMU A1
saxoHY; 33 inworq, - He_rlooxiuﬂox}dmu BUMAAKaMM HE3AKOHHOTO MPUTATHEHHS
10 Kpumirlanbne'x: Bsnnom,uans.r.{o.m 32 CPaGpHUKOBAHUMHU JOKAZAMK (Hanpuknaz,
y cnpasi OonpicHKa B chpa‘lm "M y Tak 3BaHifi "Bire6cbkiit cnpasi® B Pocii
4, ¢.99-100}). OcTaHHE CBIARMTL NMpo HeGe3neyHicTs 06'cAHAHHA 3yCUAab
CRIACTBA 13 UIPOKYPATYPH B OOBMHYBANBHOMY HANPAMKY - HKOIECH 3aXHCT HE
3MOKE NPOTHCTOATH TaKOMY “MOHCTPY" spuMisansHOT penpecil.

Mpu upoMy AKOICH YiTKOT i oAHO3HayHOT BiANOBiAl HA 1i 3anNUTaHHA y
CYMACHIR KPUMINAALHO-IPOUECYNILHIN BAyHi NOCTPAIAHCHKOIO MPOCTOPY TEX
HeMa€, THM OUIBIIE HEMEE AKOIOCh €AUHONO MIAXOAY Y BHDiWUEHHI MUTaHHA
30aIaHCOBAHOCTI OCHOBHHX NMPOLECYanbHUX GYHKIH Ha JOCYI0BOMY CJHACTBI.

32 pe3yabTaTaMM aHaNi3y iCHYIOWAX NPOHO3HLLIIN, CKABAAETHCS BPAKEHHS,
WO KOXKEH HAMATAETBCA "MOTATHYTH KOBIpY Ha cebe”. O/1Hi aBTOPH BBAXKAIOTH
33 A05LTBHE OO 3aKDIMMTH Y 33KOHOKABCTBI OOBMHYBANBHY CIPAMOBAHICTD
AlA CHLICTBA M4 KEPIBHUUTECM MOKYpopa I3, €.59; 6, €.50]; inwi - 3BiIbHUTH
CRIAUOrO BiZ 003 MY EANBHOT YYHKIUY (1ipK HAOMY HACTHCS JIHLIE 1IPO Nepeavy
20 MMOKYROPDA MO3HOBAXKSHE WIOAC CHANZRHA NMTOCTAHOBY 0GP0 NPpUTATHCHRA
AK OGBHHVEAUSHOTO Ta OOBKHYBRSLEOT0 BUCHOBKY) {7, ¢.13]; Tperi x y3arani
B5AKAIOTH HOHOUINHPHHM B YMOBAX 3IMAralbHOCTI Nponecy 30epexeHHs
fOCYIOBOIG CNTACTSA | MPONOHYIOTD 33MIHKUTH FOr0 KPMMIHAJIBEHUM PO3LIYKOM
(azmiricTparrisHO0 AisneHiCTIO, B Skili 06'cAHaHI ONEPaTUBHO-PO3IIYKOBA i
npounecyaaLna AinapicTs) {3, ¢.61] npu ogHOYACHOMY 32MPOBaIKECHHI
HMCTHTYTY criguux cyanis {4, ¢.127%

Taxi x nosuuii me sasuiwe (3 novarky 80-Xx pp. MHHYNIOMO CTOJNITTA)
AOMIHYBaH Ta 1 NEPEMIHHUM YCTiXOM nie # 1O CROrCAHI JOMIHYIOTDH Y
KOHUCNUinX pedopMYBaHHA KPUMIiHAILKO-TIPOUECYaNTbHHX 32KOHIB
2XiNHCECRPONIE HOAKEX kpeiH I8, £.233-1361 .

Cnineuum i, 6ea CyMHiBY, OPaSHILHUM Yy BCIX UMX TPBOX NO3ULUIAX €
HaMAraHA CTBOPHTH CIUTBHY | AiMICBY CTOPOHY OOBHHYBAYCHHA Ha AOCYAOBOMY
CMICTBI Ta Yitko BHIHAuMTH CYG'eKTiB 3AiMCHERHA QYHKUI KpHMiHAILHONO
NeDeCAiLya . OHaK yci a3HaveHi HAyKOBI MOIMUIT MAIOTh OZHH AYXeE
CYITCBIN HE101iK - BOKH HE BPAXOBYIOTL BIMOT 36AIAHCORAHOCTI KDHMIHATILHO-
TFouecyansuux dyHxui Ha AGCY/L0BOMY CIACTBI (Bianosinuo ao ¢opmu
"PUMIHABII01O npoLIeCy y BiX1IOBIMHHX ICTOPUYHMX TA HALIOHANbHUX YMOBAX).

.”PH LbOMY HEOOXiAHO TAKOXK KATEI OPMUHO 3aNCHCUHTH OKPEM UM ABTOPAM,
Akt posuinooTL 3MillHEHHA rapaHTiit npas oco6u (8 TOMY yucni K
KOHCTUTY LI BiHux MPUHLMNIB-FaPAHTIA HEJOTOPKAHHOCTI) AK MOCHICHHA
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HUBOIV llpilﬂtb’\\' 'uup(\\““\ "pl"‘ll,"\“ H '.“\llp\)“()ll\)ﬂl“ly '( ANCHINTHANM Ta I() r.'ypm‘

KOHIE MW nyOainol tupzttmllcn)\” npupon rapantifl 11pan ocofy,
xpnmiunm.uomy npoucci: "AIII\JI‘I.'.I... "l’_“M“'“J""_'O'"?O'lccyanb,mro
JaNOHOAABC T, T8 NOUIONCH D reopit KpHMIll&UI.bITO-:IlpOilL"l»?/LlJI.bHOro NPy
BrAly€ HA aeprasiit c,ucm;mr (<|>m<'rop) B ul!ll.HOBaum AIANOCT iy
3aGCICHCHER TTpas ociB, skl OcpyTh yUacts y KPHMIHALBHO- HDOUECY AN K Hyy
pianocuuax” [11, c.31). | . |

Came TOMY Ha poni AR TUNLHOY TEHJICH m.\' O IMIVACHED CAPAITTH 11PaB beahy
y KPHMIHANBHOMY npoueci MH HE nosHtil JUIMLUATY TV yBATOW Tpobremy
36QIARCOBAHOCT] OCHOBUHX KpuMilmm.l-lo-npouccyanblmx OYURINA 1
ACCYAOBOMY cRIACTBL: 3AXNCTY, NPUMIHANRHOTC aeped MY %2 HEig
(O6BHHYBAUCHH) TA PO3CHIAYBANHR CNPUBH. [ y OAHOMY BHITAJKY HE NOBUHH]
OTOTOXNHIOBATH ABI OCTARHI 3 HA3BAHUX dyHKuli.

[1pM UBOMY CNIA MATI HA yBO3i, IO BOCBL sapyBDKINX KPATH Y AaHIK cdepi
MOKE Oy TH BHKOPHCTAHNRA Y xoai podopmysantia RPHMIHA LHO-NIPOLECYAILHOD
3aKOHOAABCTEA YKPaltH JINLLC 3 ACSHIMM FACIEPCHCENTIAMIL. A\ K O3 \yMEe,
CNiNE NOMIKBAHHA, MEXAHIMHE NEPCHECIHHA €RPRO [EHCLKOLD NOCBIAY M2 iMay
BITMMIHAKOIO NOCYLOBONC NPOBAAACHIVE NPUPSHENHE HA HEBAR' 1Y, OTKII6KM tie
BpaxoBy€ CRSLUPIUHNX 0COORHRVCTCH HEALOKAMBHOT NP3BOROT CHITEMU
(NOKA30BHM Y UBOMY \UTaRi € HerardBHM LOCBIR ITani#chrol pediopmut KiTK
1988-1989 pp., KOVIH MAFKC OBRICTIO 6Y/1a 3AMOSHHEHA JHIMIOC AKCLAA M D,i¢)ib
3MATATBHOTO AOCYAOBOIO MPOBAIKEHHA i, AK HACALMOK, 1IN PERKWIA 3aKOHY
aisna nuwe go 1993 poky [8, ¢.239]).

JloCHTh NOKA30BUM NPHKNANOM TAKOT NUCNILEOCT] Y RONHOBIRHI THOIEMRAX
npaBoBUX iHCTHTYTIB € i npuikaTs hosoro KIIK PociAcs ol Gerepauii.
3oxpema, HaAMIPHE 3aXOUICHHA jAESMM IMAraIpiocTi y Horomy KIIK P Gea
3MiNM NPOHECYANbHOrO CTAHOBUIA CALAMOYD Ta ppoKypopa (aiTkoTo
PO3MEXKYBAHHA GyHKLI A KPHMIHATLHOTV nepeciiLyBaEHa i POICHIAyRar i
cnpasu - ABT.) yxe cTano o6'exToM HUILIBHOT KPATHKE 3 HOKY HK HuyXOBI(B,
TaK i npaxTHunKX npauisnukis y Pocii {3, ¢.62; i2, €.250-251; 13, ¢.31-33]. #k
cnpasennuso BigsHauns O.C.ANeicanipos, * .. apaHTil Npas 0CO0K, WO Oy
BiJJAHI HA BIAKYN OMIKYHCHKO! BIRAH CAIRIOTO, € NPUMAY HIsMH. SAK (TOKA3YE
HOCBIZ, Y TOMY YMCAi M POCIHCHKUHE, 0ORMUYBAILIA TOHKY 30Dy SUAXOTHT
nepeBaXKHE BM3HAHHA Y CUIiAor0. Hessakawoun Ha NEPMatcHiniy doporsOy
npoTH "_OSB"“YB““*'“OI’O yxuay" y caiguiit poSori, cama jiorika KPHMI RO
NepeCiAyBaHHA 3ACTABIAE C/IL4ON0 BMKOHYBATH (QYHKIUO OGBViHY BATEHHK
[3, c.56].

Pa3oM i3 THM, TCHACHUIA A0 3EMMKCHHE KPUMIHATLHO-IIPOLCCYaNbHAY
CHCTEM, 110 cHOpMYyBanaca y Haw 4ac 8 Crapomy CBITi, - US HE Koniwsanhd, 2
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quiae 3ANOIMUCHNR OKpPeMirx inc':my’n’u,
ACPEOCMHCACIID! IHuNX CYMinpx KPUMinB 1110 NpOULCyas i nx IBCIRIYLin,

Ananid sapySiwnoro ROCHILY § 11y HEAORIKIN, Axumyu tiespaieun IR
p(.‘popmyl!«llll“l ROCYROBOTO Cnijcing » InInx Kkpainax, poisonae
cq)opM)’-“""“"” PR npong i, Aki, Ha Hauty pnymuy, morsum 6 Oy1u

apriEATHUMIEUEL YRPATHCLROTO kpuMmitoun,igy g hpouecy 1a mpaxomynann 0
HeOOIMBILE T HBIUOHARKHOY IPanuKoY CHCTEMM,

. B ocnoai sbanancoaanocmi Kpuminane-
S0C) JOBIMY GUOCI8E, XK GUACmney, 0. 26U 3
i npomusdz (AK 1y LYLL-AKOMY 10puamy o
mil‘tcumfm BAALK, OCI(i.Jj'bKH C OCHOBIIM “mitinkom 1 chexrusnocti), fipw
LbOMY CHHA PABCCTH 18I BOAOPOMILTEHI® 51inii: a) Mix POICHAYBZNHAM Clipasy
T8 xpummanbamm.ncpccmn:yuammm (o&muynaqcmmm); 6) Mix Gynsiamu
A0CYA0BOTO DOICALLYRAHHS § CYNOROTO RUpiuseHHs CNpasy.

2. Bionogiounenum 3a 3diicnenna kpuminansnoso nepecuinyaunni y xoni
JOCYOBO20 NPOBAAINEHNA CRID GuNamu RPOKYPOPA, 0ONO4UCH: snamuat 3 ueszn
PyHKY [0 HQ2IRGY 30 Q00EPHCUNNUAM 3axouia opzanamu, Axl nposaame 0ocydose
CHOCABO.

[1' 1 KpUMIPARBHUM NIEPECAI AyBal M HeOEXiaHO PO3YMiTH HE NTPOBA DK HMHA
y €apasi B ilioMy, @ AAREHICTS, LTIpAMOBAHY Ha BUKPUTTA NEBHOT 0COBH ( 0cif)
y rauHenHi 3nouudy {14, ¢.68-69; 15, ¢.30). I romy came NPOKYPOP NUBUHCH
6y Tit BIAIIOBINA hEMM 38 HANOBHEAIA Cripasn Aokaramu, Aki 6 0GrpyHTOByBANH
o0snHyBader i, Wo Oyne #UM nigt1puMysarucs. Npyu usomy npoxypopy =2x
KEPIBHAKOBI 0OaM Iy BaILHONO HANPAMKY Ha AOCYAOBOMY Ci ACTBI noBuHHi GyTu
NLANOPS AKIBAH] ONEPATHBHO-POIULYKGEI T APUIALIM.

Y TakoMy BUIizAKY NEPEBara npoxypopa s ONEPATUBHILIOMY OTPUMANNI T3
SHXOPHCTaHHI CPIienTyIoNOT indopMatiil, SKa 32 NEBHUX YMOB MOXKe HaOyBaTH
HaBITb SOKA3OBOT0 3HAIEHHS (MPOTOKONM 3 BIAMOBI AHWMY JOAATKaM U, CKIAACHE
2a pe3yNnpTaTaMi OfICPaT BIO-POIIYKOBMX 3aXO0/i8), BUPizHRE BOro MOACTHBOCTI
KOO PO3KPUTTH JNOUKHY 3 LUAHTAMH $304Whtis (AKKUH MaE NEpeBary B 4aci -
"cBift Xin BiH POGUTB JIEPiiUM” ) NPHXOBATH JIOUUH.

Hiz marops 1io82nic IO 0NEPATHBHO-PO3LIYKOBUX M APO3ALNIB NpOKypopy
CIADOZYMITA Y NEPINY HEPTY KAtTIAA 33 JIOAEPKAHHAM JAKOHHOCT] Y mmocn
urx nigposainis 3 6oxy npokypopa 3 METOIO 3a0e3fCHCHHA nonmuc"-‘“
A0kazis (01pUMaAHUX Yy Pe3yShTaTi ONEPATHBHO-POIUIYKOBKX 38XO118 Ta 33
A0noMorolo opientyiouof indopmauii, wo Gyna BUARNCHA NPA IX NPOBEICHHI)
T8 Cynosoi nepcuieitusu cripasy. [lpn usOMy NPOKYpOP He [CPETBOPHTLCA ha
"HaaiLuuka MIJILIT", OCKIABKA ONEPATHBHO-PO3LYKVBI MAPOIALTH Gyayms
CMBNPaLIOBATM 3 MM AMwe 3@ OANUM i3 HANPAMKiIB CBOEI RIIBHOCT -
SMABIIEHHA | POIKpMTTA 1104KMINIB, POSILYK OCIG, AKi IX BUMHWIK (ans. CT. 2
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winiuiio", . 2 3axony Yipaink “TIpo Cayxey 6eaney
VR

. "
kony Ykpaitn “TIpo ey - 2V Hiam ..
z,a a’;':n" "+ 1 Jaxony YkpainH "Iipo onepamnuo PO3WYKOBY JAnbnicpy» '
.HI(; KpiM’Tom y X GYAyTb AcuiO p|3|{|, X044 I BZACMOZOTIOBHYOIGY ] 3aBﬂ.aH[{n-
I «Jy '

Tt apO PO M, L EO 03 iy
nepesi CYROM isHH 0COOM Y p4YyHerH1 3QUNHY, POZKPHTO (PALB1Ka,
mg(,né% "Oupﬁﬂxe nosuneH OROCEpeOKOSYGAMY NPOYEC IMA2ANNL My
cmoponamu 3axucmy ma KDUMIHANOHOZO nepecmr)oysamm ffa 00Cy 0060y
cridcmei. Lle BIAMIOBIRATHMC CAMOMY xapeKrepy KpUMIHAALHO-IPOUSTy anbiyy,
BLANOCHMH, Y AKHX CTODOHH CNIAKYKOTHCA EUKITIOTHO qept?s opljar.l abo nocaoey
ocoby, ki BEAYTh POLEC (16, ¢.214] (sa OCYROBOMY CAIACTBI BUANOBRIAI N bHYM
33 BeICHHR CPaBH € chifunii). | .

Came HeynepepKeHa No3HIs CAIiA4OTO T3 HE3B A38HILTB {I02MUIEIC CTOpouY
o6suHyBaueHRA OymyTh CyTTEBOIO rapaHTielo JOTpHUMaHHA (IpaB i 3aKOHHKX
iHTepeciB ocolH Ha caigcTBi. TakuM YHHOM, CHLLINE 3aXMULATHME
06BMHYBa4EHOMO Bij MIPAMOro BILIWBY MOTYTHBO! KPHUMiHAJILHO-PEIPECHBIION
MALLMHM AEPKABU B 0COOI NPOKYPOPa Ta MANROPAAKOBEHUX Homy opranis O7f]
(i, AK HACNI 0K, MOXITUBHX WIOBKHBAHb 13 COKY ZEILKEBAC AN Y obERiTyeAse s
cy6'€KTiB KPUMIHANBHOTO NEPECHiRYBEHHA ~ [IPOKYPOPA Ti CIEPATURHC-
PO3UIYKOBUX MiAPO3/Lifis).

4. Cridyuis noduriexn 80n00iMu ROBHOIO RE3WIENHICIIO M A FiPOYECYaNbHolo
camocmiinicmio y x0di nposedensa caidwux 3%, Ou¥aK iHILIOB2HHS
NPOBAKEHHA THX Y [HIIMX CIIMHX J1i MOXKE BHXOZATH | 81 CTOPiH Y GOPM:
K10MI0TaHb BiX 3AXMCTY X MOTEPMLNOrO T3 BKA3iBOK 3if HPOKypopa; Taki
BKA3iBKM YM KNONOTAHHS ¥ GLTSMIOCTI BUN@AKIB MAOTL SyTit OCOB'AIKOLAMH
Ars ‘cnizmogo. CTOpoHY, y CBOIO HEpry, MOEMHHI MATH PigHI MOXKINSOCT! B
IHILIOB2HHI MPOBEAEHRAA Crigumx aifk [4, ¢.i17-115]).

13 3106yTraM peanuuoi HesaneaHoCTI Ta MOUECYANLHUI CAMOCTIRKOCT]
crmiaumm (B O6MEXEHHAX CAMOCTIAHOCTI CaiAUGI0, sxi nepesfaueniy 4. 3 CT.
114 KIIK Yxkpaia, Y RRHOMY BHMALKY NIPOCTO BiZNAKe NoTpeGa) OTPMMEHHS
——TEPIENIR 1038 CYAOM (O SATITOPATHO JANEPELYCTE
A Momljﬂﬂ:gct:}ino?m nerani3all 1oKasig, Sx¥Ki xapamepujm JUU:
6yite cynepe: YLOsOro nposa,prevHa 14, ¢, 119-122; § ¢.239]) e

YNEPEUUTU 4 YIICMIATH NONUMKEHB IMIL A% H1OC T,

00cydvsamy c'/tlr)cm{e): ua Kpuminanonis nepecrioveanas v i capati 1
CYROBOMY 3aCifami Quu; (IOM(E SHANHO AKTMBIyBATH NOWILIO HPCKSPEP Y
’ WYAC vIACTOI0BATH 00BMHYBALHY 1¢3Y, BUCNOBIEHY

HHM xC B 0OBMH
yRanbHoMy sucHOBRY (T.4. Gyne uirko MpOCHiaKOBYBSTHCS
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yacTYTHICTD MDK KPHMIHANBHNAM Nepecainysanusam Ha Aoc
CcTAmIAX KpUMIHABHOTIO NpoLECy).

KpiM TOTO, SX AOPEMHO giumims A.LMaxkapxin, "ue nossonuts mogonatu
opraHi3altAHIA PO3PUB y MAALHOCTI Opranis NPOKypaTypH i po3cnigyBanns
(pisHaHEA), AKKHA 3MYLUYBAB NPOKYPOpa Npu migroTos
HAHOBO AOCHIZKYBATH QAaKTMYHHU Gik cp
poacninyaamm" [4, ¢.116]. 3 gporo NPUBO
pesynbTari BiH (IPOKYPOP - aBT.) A06pe 3Hae 3MicT HasBHMX y cnpaBi ao0kasis,
OCKU/IbKH CaM IPUIMAB Y4acTh Y ix 36upauHi

Ta NePeBIpL,... | 3MOXe OLliHIOBATH
Ta aHAN3yBATU AOKA30BY 6a3y... 3 Touky 30pYy cynosoi mepcniektusu" [17, ¢.150-

i51}]. ¥V uboMy KoHTeKCcTi KopucHolo ans NMPaKTHKH BITYUIHSHOIO

KpUMIHANILHOTO MepecninyBauus {(¥toro sxocti) BumaeThes cneuianisauis B

RIUTLHOCT] AEPXKABHUX OGBMHYBavis 3a NPUKNALOM aTTOPHENACHKOT CiTyX0n y
CUIA {17, c.148].

6. Baxciueum € maxooc wimxe Po3Medxcysanus yuxyiii docydosozo
po3cridy8anns i Cy006020 eupimenns cnpasu. Cliguuii NOBMHEH AK i3 BACHO,

Tak i 3 iHILIATUBY CTOPIH ZOCHIANTH Bei OGCTABMKM ChnpaBH Ta 3i6paTu KoKa3u
i, LI € OCHOBHUM, - Ge3 NpuitHaTA Oyab-sKOTO OGBHHYBANLHOTO PiLIEHHA (ne
NiAOUBAIOUM SKMXOCh BUCHOBKIE | He HAaOYM RIACHO! OUIHKH BYUHCHOMY)
nepeaaTy Marepiainu crpasu ao cyny. Cyaus Ha JOCYAOBOMY CiAcTBi BUCTYyTIa€
SIK rapaHT 3aKOHHOCTI, AOTPUMAaHHs NpaB 0COGH Ta AOMYCTUMOCTI THX AoKa3is,
siki 36npaoTsea y mpoueci pocynosoro caiacrea. Cynmas x Yy TOZIOBHOMY
CynoBOMY po3nisai (HUM He Moxe GyTH Cyans, AKNH BUDILUYBaB NMEBHI NUTAHHSA
H2 ZOCYn0BOMY ¢niAcTBi - Amus. <¢T. 54 KIIK Vipaiuu), Geanocepeanso
AOCNIAMBIIM JOKA3M Y CIpPaBi, NMOBHHEH BMPIMTH Tl i MOCTAHOBUTH MO Hil
BIADOBiRHE (MiACYMKOBE) CyOBE PillIeHHS.

7. Ha cnidwozo nompibno noxnacmu 0606'a30k noenozo, ecebiynozo ma
o6'exmugnozo docrioncenns obcmaeun cnpagu i nid2omosxy 36imy npo xio i
Poscrioysanna. NpwyoMy y UupOMy 3BiTi Caix¥uit He NOBUHEH poOUTH Gyan-
AKMX BUCHOBXIB IIOAO BCTAHOBICHHS Y4 HEBCTAHOBJICHHA NEBHIX O0CTAaBUH Ta
11040 MpaBOBOTO BUPiMIEHH  CITPaBy. IHIIMMK CIIOBAMH, BiH K neynepeplcelmﬁ
Cy6'exT npouecy y wopHiit Mipi He noBuHeH Gparu Ha cebe dyHxuilo iHworo
HEynepeukenoro cy6'exra mpouecy - Cyay.

Ak cnpaBeanuso 3aznayae O.B.CMupHOB, "A0CBiA pedopMyBaHHA
KPMMilaaLHOrO npotiecy B €8pONeHCHXMX KpaiHAX NOKA3YE, WO nacmmfm urono
30upanna noxasis otizauh cyans (a TuM Giabiue AOTO BIACYTHICTB) HE NIAXOAATS
ATH KOHTHHEHTNBHOTO NpaBa. TYT YCiBIHO NPHKUBATUCA NULLIE Ti 3AMO3HHEHHA
3 HII0-aMePMKaHCLKOTO NPOLIECY, AiKi Nop'3aHi i3 3a6e3neyeHHaM rapaHTif
O0BMHYBaYeHOrO, a TAKOK i3 3IMArANBHOIO INCEI0 PYXY CPABM 3yCWLIAMH
CTopin..." [8, ¢.240]. Came ToMy peanisauis inel nyGniuHO-3MaraIbHONO MpOLECy
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YAOBHUX i CYXOBHMX

Iti 10 CYIOBOTO po3rAsay
PaBH i nepeBipaTH pesynsTaTi
Ay H.I.Kapunosa 3asuauae: “...y



[auB. 4, c. 96-97] moxIMBA nuiye 32 yMOBi, WO OAHH |63 BIANOBIAANGHIX 35
pefeHHA CpaBu CyG'€KTiB (CJ'flll‘l“ﬁ) nNOPAA 13 30CPCIKCHHAM CBocj
HeyTepe/KEHOCTI Ta HE3ANEKHOCTI Gyle POABIATH NPOLCCYANbHY aKTHBHiCT,
15 MAKCHMAJbHO NOBHOTO 3'scyBaHHs 00CTaBUH CRpaBH, a HIeUl (cyp, CyAns)
- Ha OCHOBi BXe BCTAHOBRJICHHMX MEX JOKa3yBaHHA Y CNIDaB] 6){{1-6 Heymnepeieng
1a 3a CBOIM BHYTPilUHIM [IEPEKOHAHHAM BUPLIIYBATH 1, HaMaraiouucs
BCTAHOBMUTH iCTUHY.

8. Heobxidnum € po3MediCy8ants cghepu Oii max 38anux npunyunie-3asdayy
KpuMinanono20 npoyecy, 30KpeMa: NMpHHUMUN [TOBHOTO, BCeO1YHOrO §
o6'exTuBHOTO Jochimkerns o6crasut crpasH (cT. 22 KIIK Ykpainu) nosunen
BiATH y TOBHi# Mipi Ha AOCYROBOMY MPOBADKEHHI Ta BU3HAYATH OCHOBHY
CAPAMOBAHICTH Ai¥ C/11A4O0T0, a IPUHLMN 3'ACYBAHHS ICTHHH Ha OCHOBI BLTbHOIO
BHYTpimHbOro nepexoranua (cr. 67 KIIK YkpaiHH) B oCHO3HOMY Oyae
peanizoByBaTHCs B TOJIOBHOMY CYAOBOMY PO3FIfAi CIPaBH Ta CAYIyBarkhMe
OCHOBHHM 3aBJAHHAM J18 CyAAiB (MOPAR i3 TUMK, IO aH3HAYEHI Y ¢T. 260 KI1K
Ykpaidu).

Crigauit, He Gymyuu 3aliKaBNCHNM Y pe3yNbTaTax BUpILICHHA CNPABH, 3MOXE
316paTi 10Ka3M 3 MAKCHMATTBEHOIO MOBHOTOO (1O Gy OCHOBHOIO fIEPETYMOBOLO
BAst 00'€EKTUBHOTO BUPilUGHHA CHPaBH CYZIOM TIOPAX i3 HEYNEpELKEHICTIO
AisibHOCT] caingoro). Tlpu upomy ocHosna IPOLCCYAl»ila 3211 KaBACHICTD
caigyoro Gyne y Tomy, o6 0 HLOro He GyNo HpereHsil 3 OOKy CTOpiH LI0A0
3aKOHHOCTi NPOBEACHHA HUM CIiAYMX Ta IHLIMX NpoUECYaTbHUX Mif,
CripAMOBAHNX HA OTPUMaHHs HOBOI indopmauii y crpasi.

ITiocymosyrouu euxnaoeni nrpono3uyil, M wWe pa3s HaAroIOCUTH Ka
HeOOXiAHOCTI HiTKOro po3MerxyBanHs KPUMIBAIBbHO-IPOLECYanbHUX PyHKIIA
(Blf3Ha‘leHl-Ul BIAMOBIiAANBLHUX CYS'exTiB Ta iX NIOBHOBAKEHL) HA NOCYAOBOMY
CJllJIC:TBi: KPUMIHRJILHOTO mepecninypauus (oGsuHyBaueHns), 3aXUCTY,
PO3CHLAYBAHNA CNIPABH 1 CYAOBOTO KOHTPOIO. 3BUYAIHO, LA 1OC ATHERHS LHOTO
SaBJ2HHA HEOOXIAHO MpoBeCTH Benuuelny poSory meso: BUAY4EHHA 3
NOBHOBAXEHD CHiAYOrOQ o0BHHYRANDbHUX MOMEHTIB, 3ale3nedcnil
MPOLCCYANLHO! PiBHOMPABHOCT CTOPIH, Po3WMpPeHNS Chepn 3acTOCYBAHHA

CYBOBOTO KOHTPOXiO Ha AOCYROBOMY cnimcTBi (30Kpema, y HanpsMKy
3afe3neyenns ROTIyCTHMOCTi fOKas3iB, ki 36

Ta i MDAOTLCS HA NOCYAOBOMY CAIACTE)
H.
Ax Bupactecs,

Peanizauis lanponoxosaxoi konuennii posnoainy 18
30anancoBanocTi

cni ) ! KpUMiHANLHO-DpOLECYanbIMX PyHKLIA Ha AOCYAOBOMY

3a '
: Gesnedenmo npas 0Ci6, 3anyenux y cdepy cynoumHeBa (B epwy 4epry 4
YA€ CTOCyBaTHCH 0b6BuHypaye HOTO, AKKHA 3 "06'exra” npouecy Mac

AICPETBOPUTHCS Ha HOTO NoBHONpPaBKO O cy6'exta), Tak i peaiizallil ocHOBHOM
20
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V.VKorol
SOME WARNINGS AND SUGGESTIONS IN RELATION TO REFORMATION OF PRE-
) . COURT INVESTIGATION IN UKRAINE
ticle l‘::, ll:'aa.;’c ways O‘f reformation of pre-count investigation in Ukraine are explored in this ar-
balanced d;:’ of making of the proper suggestions an author put the requirement (principle) of
VeC o basic crininal procedure functions. The offered conception and basic directions of its

introdug il be i , : o ! e GIEESA .
o ach:lutmn will be instrumental in the increase of cfliciency of pre-court investigation in relation
evement of tasks of criminal process on the whole.
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B.B. Komuna‘o

, X MCHUXOJOTTUH KX 3HAK
HCTAHHS CIIEWAABHAX . by
BH K;J)]'(’)mm AX [IPOTH CTATEBOI CBOBO/IU TA CTATERO]
HEAOTOPKAHHOCTI

VK 343971

3rigHo 3 KK YkpaiHM BHXOPUCTaRHA 3A0MMHUCM fesnopanuore CTany
KEPTBU € EEMEHTOM CKJIaLy T&KMX 3MI04MHIB, AK 3TBANTY8UHHY (CT.]57)
HAaCWIbHUIBKE 3AJOBONEHHS CTATEBOI NPUCTPACTI HEOPUPONKUM CRCCOGr
(cT.153), nOpy1IEHHA NOPAAKY TPAHCIUIAHTALIT OPTaHiB Y TKALMH MOy (.3
cT.143).

Y Hayxosiil i HasyansHili ropuaudHift xiTepatypi nin 6e3nopanmuy
PO3YMIETBCA TAakUK CTaH, xoau "0coda BHACHAOK ¢BOTO $i3M4HOIO yy
TCHXIYHONO CTaHy, HANPUKIIAJ, MAJIOIITCTBO YU CTapicTs, diznyni HEONiKy,
XBOPOGa, y TOMY UMCAl AyIEBHA, TUMYACOBA BTPATA UM 0CN2E/IE HAA CBIROMOCTI,
HE MOYJIA YWHATH OMOPY BUHHOMY YM HE PO3yMijia XapakTepy BYKHEHUX 3 HElo
nik". Ha wamy AymKy, Take BH3HAYEHHS 5e3nopagHoro CTGHY HE 208CiM
NMpaBWILHE,

Bepxosuuit Cyn Yipairu 3pcGus cripoSy 3anoBHUT! 10 0701 By GDUIEausy
i B toctaHosi Ne 4 Inenymy sin 27 Gepesia 1992 p. "Y1po cyuosy npaxingy o
CNpapax Mpo 3rBANTYBAHHA" PO3'ACHMB, 10 Nif GLINOMIYHUM CTaknou
PO3YMI€TBCA HE3NATHICTS NOTEPLIOT 0c06M yepes caiil 3 Hmd v ronxigsed
CTaH PO3yMiTH XapaKTep i 3HAYCHHA CKOFOBAHUK 3 HEIO MM YH i HEIRJTHICTS
YHHHTH ONip BUHHOMY. Ilpuuidnn, mo o€vmserinoa Hesiopazuri crad
NOTEPNiNOro, MOXYTh OyTH DPizHi (OTEPHiARE - rsayomiThis i CTagHf,
HasIBHICTh DI3HYHMX YH NCHXIYHUX HEIOMKB; CoMainIMa XRopoba; CHIIsHE
CIVAHIHHA Ta iH.) [6].

Kareropis posyminus norepniziorn 0cofomo 3uauersis LY Bi1HOTO OXOTLTHOE,
FOJIOBHUM YMHOM, 3HZYCHHERUN aCnexT BiZOApAKEHUR Lux Al y cBigoMoCT
NOTEPRILIOT, po3Kpitaac PE3YTbTAT IXIIBOTO 3HALE IHEBOTO OIHICTARYA [0 TPHOX
HaMBAXITUBIWIAX HATIpAMAX.

INo-nepwe, 3 Goky ycainomnenisa BIAHOCHH CBOIx MO1MBiB i WLk ¥
KpUMIHAALHINR CHTYaLil A0 MOTUEIB 1 et CEKCYANBLHUX At WOURKIA, AoRe
HaMipiB. ,

Mo-apyre, 3 60ky sianocuu HACNIAKIS YUIIHEAHX i3 Hewo Al 80 i
MafiGyTHLOrO, UitAM NoaabIIOrD AKHTTA, IX "nepenektim”

. s fiN
No-tpere, 3 6oky sinnecenns [UX A O MOPATBIO-CTHHHYA § 1ABCD
HODM.

| . i ane i
3akon BuMarae ye TINBLKM BCTAHORICHHR MPUAIMNODO; AATHOL S :JCP i

. y b4 M iy 1 ) ‘

3ACYBAHHA PEANBHOT MOXANBOCTI noTepninoi ocobu posymivi xapak
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Jiii BHHHOTO i qpfmfm 'fM'onip. YHz‘xcni;xox LBOTIO Bn3naqgaﬂx pi8HS
LaYEeHMX TICHXIYHMX 3M16HOCTEH | ocobnusocTe Rt GyHKUIOHYBAHHA
03BHTY 333,3Mi3) € HaBANUTUBIIOIO MPOMDKHOIO, aJI€ HE KiRUEBOIO METOIO
il Mexa::(onoriquo'i ekcnepTU3u. JIOCATHEHHS OCTAHHBLOIO BHMArae
oao-ﬂ:ﬂ Mip¥ AKTYaJbHO! peaitizaulii NOTeHUIAHMX 3n1I6HOCTER Y KOHKpeTHIl
2 H?y"ai;.}_{s, CBOIO YEPTY L€ TPUNYCKAE ouimcy HOBM3HH i pamoaom:i it po3Bm‘1.<Zi
i 1 OBXiNHIM ‘y3s'ru RO yBaru JUHAMIKY CTaHy oconimcn B npouec1. il
~acwonii 13 cHTYauicio (HaﬂBHfCTb acbem cTpaxy, rocTpoi po3rybneHocTi 3
Je30pranizaLicio MUCJIEHHA 1 .nonemuxu),.:mymye 3BEPTATH yBary Ha
JfepeKeHHA CHEPreTHIHMX ncuxm‘ﬂmf pecypf:m (LBUAKICTH BTOMHU). o
I6eperkesHa 3NATHOCTI NOTEPILIOT POIYMITH CEKCYANIbHY CIIPIMOBAHICTD i
cofianibie 3HAYCHHA BUMHEHMX 3 HEXO HACWILHULBLKHX Aill 3a/1€XUTH Bij
garaTsoX ricuxonoriyHux Gaxropie [1; 2], B3acmoniouux 3 0coBIHMBOCTAMH
(cKARARICTIO, CTPYKTYPOIO | AMHAMIKOIO) KpUMiHANBHOT CHTYallil, Cepel AKHX
MIPOBIHMMR €:
1. Pigens ncuxivrno20 pozeumxy nidexcnepmruoi.
HemoCTaTHICT IHTENEKTYaNLHONO I 0COGUCTICHONO PO3BUTKY nOTEpRiTOf
ocofu PU3BOAUTH 0 TOPYMIEHB PO3yMiHHS HA pPi3HUMX piBHaAX. Y Bunajkax,
KOMY H¥35KKHA PIBEHD NCHXIYHOTO PO3BUTKY 3yMOBIIEHHH IPMPOLHOIO BiKOBOIO
HEIPUIICTIC (4K AINZBILIO, 1€ MANOAITHI NoTepniii BikoM 10 9-10 pokiB), MOXHa
KOHCTATyBaTH PO3YMIHHA TUILKM 30BHILUHLOTO GOKY IOPHIMMHO 3Ha9¥M X MO
0e3 yceinoMiieHHs Gi0IOriYHOrO i COLIANBLHOrO IXHBLOTO 3MicTy. Y ManomiTHiX
noTepninyx crapmux 10-11 pokiB i B HENOBHOAITHIX HeoOXinHO peTeabHO
ROCHKYBATH iHAMBIAYaNbHY CTPYKTYPY Ni3HaBanbHOT AISUTBHOCTI i piBeHb
ocobucTicHOTO nospieanHa. Sk BigzHauae M.M.KoueHos [2, ¢.62]}, 3nauenns
TaKOro NOCMIZKEHHS BUXOAMTh HANCKO 32 PAMKU YTHIIITAPHOro 3aBJaHHA
BIABICHHA 03HAK PO3YMOBOT BICTANOCTI. [lyXe Bax1MBUM 06'€KTOM BUBYEHHS
€ Rocnipxenus cneuudiunuX 3HaHL B cPepi NUTAHB CTATi, a TAKOK PiBHA
CekCyanbioi ceifomocTi i camocsinomocTi BUnpoGysaHoi ocoGu. Ipu
RCROCTaTHIH cHOPMOBAHOCTI IICHXOCEKCYAIBHOIO PO3BUTKY HaBiTh KOHCTATALIA
BHCOKOrO pinkg IHTEJIeKTY B MAJIOJNITHIX NOTEPNLIMX HE HO3BONAE IPOGHTH
BUCHOBOK Npo X110 30aTHICTE MOBHOUIHHO YCBIIOMITIOBATH XapaKTEP i 3HAYCHHA
nm' 3MounHuA. [IpUYUHOK HE3NATHOCTI A0 IOBHOTO M NPaBMIBHOTO
| YCBLLOMRE HHA KpUMiHATBHOT cHTyaiil Moxe OyTH | BiACTaBaHHA B "NCHXIYHOMY
E PO3BUTKY, odymornene couianbHo0 i megaroriuHolo 3aneabanictio” [7].
. - Emoyitinuii cman nomepninoi & kpuminanenisi cumyayit,
nm?;;g-mauﬁ NCUXOTPABMYIOU MR XapaKTep 3a3ixa§ﬂb Ha 4YeCTh i riaHICTD
Xapuan. u: MOXE BUKIKKATH B HUX PI3Hi a(percrm.mn CTanM, 30KpeMa CTpax.
3By>xeuu‘: EM'H _nna.cn-m-ocmmu a(b.CKTM.BHMX CTaHiB € fneumbmie 4acTKOBC
BILOMOCTI 1 Ae30praHizawuia MOBHOLIHKOI BONBOBOI perynsuii
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nopeninkd. JacTKOBE 3BYHEHHA cm;OM:r:TI i:mn:::;:n;nﬁ 000_6“,
CyTpOBOKYBAHC ¢$parMeHTApHICTIO o Hxim{; I':Mic BN A kBicry
yCBIAOMJIEHHA TOTO, O Bin0yBacTLCA, PO3YM SMISTY BIACHHX Bunnyip |
OBEAIHKH MOWHHLA, O 06yMOBJIOE Ii HE3ZATHICTE PO3yMITH Xapakrep j
3HAYEHHS BUMHEHHMX Aifl BAHHOTO. . .

CyBoBO-€KCnepTHHI BACHOBOK 1IPO He3JaTHICTh noreErImm OCOOH Po3ymiry
xapakTep | 3Ha4€HHsA BAUHCHHX 3 HEIO HACUNBHUMLLKHX A1 3104 HHLA HeMMHy e
npuseae A0 BHCHOBKY TipO T€, L0 Boua.ue MOMJIa YHHHTH .omp. BUHHOMy,
OCKUIBKH KaJaHHA aKTHBHOIO OMOPY € LUICCNPAMOBANON AI€I0 i MOXyge
TUIBKM TIPH a1EKBATHOMY YCBiIOMACHH] BCiX 3B'A3KiB i BIAHOCUH KPHMiHaNbyo]
CHTyalil. 3AaTHICTb NOTEPNLIOT 0COOH YHHUTH onip JI.t1. Konnuwesa suzuayae
K HAABHICTb y Hel MOXIMBOCTI edeKTHBHO MepeboprosaTn npimyc i3 Goky
3MOYMHUSA, AIIOYH 3 PO3YMIHHAM CHUTyalli, KEPYIOUHCH BJIACHMMHM WilAMu i
inTepecamu [1, ¢.13].

OnHak y OpaKkTHili CYAOBO-NICMXONOrIYHOT eKCMEePTM3Y 3yCTPivaTLes
BUMAfKY (HampHKnal, KpuminanoHa cnpasa Nel70709), xoau winekcneprya
ocoba rpu 36epexeHHi il 31aTHOCTI A0 NOBHOLIIKHOTO PO3YMIKHA CYTHOCTI Ail
IBaJTIBHMKA BUABWIACA HE3JATHOI O HAAAHHA Onopy, To6T0 10
QinecnpsaMoBaHOl NOBEAIHKH 3i 36eperKeHHAM CaAMOKOHTPOMO, FIPOTHO3Y
MOXUIMBUX HAaCNIAKIB BNacHHX AiM i 3i cTifikicrio A0 30BHiuHiX BrUMBIB, Hna
CYAy €KCTICPTHMH BHCHOBOK NPO HE3AATHICTS YMHUTH OMip (upH 30epexensi
PO3yMiHHA, mo BixOY/0CA) € JOCTATHLOI NHACTABOK AJIA BUIHAYCHHS
Oe3nopagHoro CTany. |

[lopymenHa 33aTHOCTI MOTepNiNnOT 0co6U YMHUTH ONip 3anexnaTh
HacaMIiepex Bif CTPYKTYPH 11 iHOUGIOYANbHO-NCUXOROZIYHUX OCOBRUBOCMER.
Haifvacrilte B CynoBO-NCHXONOTIYHIN NPAKTHIL 3yCTPiuacTHCA THN MOBELIHKH
ngTepninnx, Aki 63 omopy, Ge3zanepeyHo BUKCHYIOTE YCi BAMOTH BT IBRHKS,
THAKOPAIOTHCA MO0 BKa3IBKaM. [/ LIMX NiZEKCTIEPTHUX XapaKTEPH) TaKi pUCH
OCOOGHMCTOCTI, %X CYreCTHBHICTS, MiAKOPIOBAHICTb, HEPilTydicTh, GOABKICTH,
AOBIPMBICTE, eMOUi¥HA HECTikKicTs. Taknii XapakTepHHit KOMANCKS
OCOGHCTICHUX 0COGNNBOCTEH OGYMORMIOE B KPHUMIHaNbHI# CUTyallli po3BATOX
CTaHy eMOLIAHOrO HanpymeHHs 3 AE3OPTARIZALIEI MCHXIAHOT AiAABHOCT],
SHIDKCHHAM NMPOTHOCTHMHUX MOMXIMBOCTEH, MACHBHICTIO NOBEAIHKH.

BH:!lf.atmm CTaH NCHXIYHOI 6€3nopagHOCTi He 3amkan npocTo.3antTH
Cy4acHoi MPAKTHKY ZUKTYIOTH HEOGXIAHICTE EXCIEPTHOTG anaisy NCHAIMHOIO
CTaHY XKepTs | IHWHX HACWILHILLKYX 30YMHIS.
nor:&?ﬁ?::g&:ilgﬂ?n SKCEPTHIA NCHXOIIOTIMHIR OLiHLi nosinwocg :;:
yABIEHS po cTpyKTyp '6“a°a*‘“fpcn, BUXOMTH i3 1aranbuoncuxo.u(:lr -
flo-niepie, opiewra Y OyAb-2K01 BONBLOBOI . 3aiACKEeHKs UBOIO MIPH y i

’ U0 B yMOBaX HOro NpoTikaHHsA 3 ypaxysaHHAM couiab
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enucTVK CHTYaUl | MOTHBALIHHMX CTaltiB CYG'eKTa; N0-ApYre, Y BUIIAAKY
xaPaKTM}ocTi cuTyauii, MOCTAHOBKY WiJICK 3aranbHOIro XapakTepy, o
waqonsi 1ai0Th NPEAMETY notpeOu 3 ypaxyBanisM o6'ekxTuBHAUX i CYO'€KTMBHMX
:::;:nunoc*rcn MIOAMKEH, NO-TPCTE, BUOIP Criocobis peanizauii 3 0H04aCH0I0

KOHKPETHIALUEIO MOCTaBACHUX UiNeH; No-4eTBepTe, BUKOHAKHA 33/1yMaHOro 3
SII0BIRHHM KOHTPONIEM | BUNIDARTICHHAMM [1].

HesAKOHAHHA XOUa 0 oaHI€T 3 EpepaxoBaHuX YMOB HE A03BOASE HA3BATH
ait cyf'cKTa MOBHOO MIpOIO CBIAOMHMM, LNECNIPAMOBAHUMH, 8 OTXKE, i
sCNBOBUMMH.

3 ypOrO BUILTHBAE, WO €KCIIEPTHE NCUXO/OrITHE BUBYEHHA [ICHXOAOTIYHUX
xpHTEpiiB 6E3NOPAAHOTO CTalY XKEPTBH BAPTO NPOBOAUTH AK aHATI3 LINICHOIO
fpouecy AIAILHOCTI, BUANIAIONM B LbOMY NPOLEC]I MOTUPH MOMEHTH -
HEpO3yMIHHR XEPTBOIO BHYTPIIHEOIO 3MICTY CUTYauUil; OUiHKY Helo CHTyauli
X 0e3BUXIAHOT, BUOIP HECQCKTUBHOT TAKTHKM TIPOTHAIL; BIACYTHICTH
LCUXONIOTIYHOT MOXMBOCTI KOHTPOMOBATH BHKOHABCHKI JJAHKH AiANBHOCTI.
3a3kayeni MOMCHTH CTAHOBJIATL NCUXONOTIYHI KpUTEPiT 6€3N10paaHOro CTaHy.

OcobanBOl rOCTPOTH AOCHIKEHHS NMCHXIYHOrO CTaHy NOTEPNLIOI 0CobH
ralysae y BUitaakax, Koy it oBeAINKA HEOAHO3IHAYHA | A03BO/IAE BUTIYMAYHTH
1 ax 106POBLABHY 3TOXY Ha CTATEBMH 3B'A30K, 30KPEMA, AKLLO 110TEPTTiAa 0C0oba
HE “MUHTH OTIOPY. HE POOUTL CIIPOO BTEKTH, 3BEPHYTHCS 32 IOTIOMOTIOIO Ta 1HUIC,
O A03BOJAE Tip MITYCKATH, LIO BOHA AOCTYITHA B CTATCBOMY BIAHOWICHHI.

HeobxipnicTh exciieprHoOro J0CHIKEHHA BHHUKAE ft y BMNAAKax, KOAH
REMOBHOAITHA 0¢0GA 1€ 3TOAY BCTYIIUTH B CTATEBKR 3B'A30K, a/le Cyd MaC CyMHIB
Y 11 32aTHOCTI pO3yMiTH CYTh BIANOCHE, Ha AKi BOHA NOroxysaiacs. [Tpuxiaaom
MOKE CAYXHUTH KpUMiHanbHA cnpaBa Nel57213, y akifi nposoawnaca Cyzoso-
ACUXONOTiYHA excnepTH3a cTOCOBHO motepninoi C. Y xoai nposcacuna
¢xcneptusn Gyno ecTaHoBNEHO, WO noTepnina C. 4acTXOBO PO3YMLIA XapAKTEP
LR BusORAIMX NiacyaMum Wwogo Hel. [JoBHe polyMinHa npnitwno HaGararo

MIMILIC ¥ 38'%3Ky 3 0COGANBOCTAMM POIBHTKY NLUTITKOBOIO Biky.

Heseaenun NPUKAAA CBiAMMTH, IO OCHOBHHA 3MICT EXCNCPTHHUX
A0CA. 24 HN, CIPAMOBAHMX M3 2HANI3 NCHXIYHOID CTAHY HEMOBHONITHIX XEPTS
YBUITY Ba1h, N0ATBE y BCTRHORICHHI NICHXONOTIYHAX KPHTEPIiin 6e3n0pasnoro
;::’::;ncpumoi 0COOH 4K OACPKBHHI JAHHX, .ueoﬁxinnnx ANS BCTBHORICHHA

TI HENOSNHOAITHIX AABATH NPABUALHI NOKAIAHHA Npo nobavcwi R
ncp‘:nmi MMM 1G],
c“f":;:‘::: MPoscACHKUM HAM K AOCHIKCHHAM 38 IPHIHANOHNA mtmnon'qaoF
. 141 NOCTAHOBRLIO MEPCA EXCICPIOM HACTYNHOIO IJABASHHE!
m:-‘n:“‘).lﬂcnm INATHOCTE HCHXINHL YAUPORIX nOTCPItLANX Y cppani npo
’w"z:::" {y nepury “epry MANO/ILTHIX ) VCBLAONMOBATH XAPAKTEP | IMaCHHA
HHX 13 MK 218 | ynHuT i otp”™ sucaosmanca 38,8.% ONMTRHMX
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o . 27 27% BikoM 10 30 poKis; 55,56% - ?5-40 p91<is; 40%-41.5¢
CyARiB, i3 Hm:. 2 ’6 we SO pOKis. Ha#6insury 3aWiKaBICHICTL Y Bupiyepyy:
pokiB; 18,12 a/: . el:i‘; epTaMU-TICHXOJIOTaMH BUABUAN cy;:mi 31 CTaXEM poboy,
izﬂ;)r;:):;l:. 50%; 5-10 pokis - 40%; 11-15 poxis - 38,1%; Ginbiue 16 poyip .
25%. aHoBUl MHUTaHb, {10 BUHOCATL

Sk 3asnaae 1.A.Kynpasues, npu noct A ha
eKCTIEpTH3Y, BAPTO NaMm ATaTH, L0 abCTPaKTHO MOCTaBJIEHE 3a.nmau’m noaﬁaanxle“
excrepTiB MpeAMETROCT, [TMTaHHA HE MOBURHI BUXOANTH 32 MC)K.I. Kortiﬂe'[‘eﬂu“
NICUXOJIOTIB 1, IPUPOAHO, OYTH TaKMMHY, IO BHMAratoTh NPaBOBOI OUiHky [3],

[IuTaHKA, WO BHHOCATHCA HA BHUPIUICHHA €KCHIEPTA, MOXYTh GyTy
cOpMyNIbOBaHI, HaNPUKIAA, y TaKUH cnocfiﬁ: .

1. Yu mo2na nomepnina ocoba 3a pisHeM C8020 IHMEAEKMYANbHOZ0 it
0COBUCMICR020 PO38UMKY PO3YMimU XaDAKMeED i 3RAUEHHI 8LUHECHUX 3 Helg
oia?

2. Yu mozna nomepnina ocoba po3ymisnu xapaxmep 64UHeHUX 3 e diil
3 02180y Ha ocobrusocmi IY ncuxiunozo cmary?

11i muTaHHs MRIOTSH BAXNMBE 3HAUCHHS HACAMIEPEN i3 MPOLECYANBHOTO Goxy.
HeposyminHa notepninoio 0coforo Xapakrepy i 3HaYeHHA SUMHEHUX il fae
NIACTaBK OUIHIOBATH i CTaH AK Oe3nmopammuil, a OTXKe, BILIMBAE Ha pasoBy
OUiHKY Ri# BuHHOro. SlKuo noTepnita 0coba 3aaTHa poIyMiTH xXapakrep i
3HAYCHHA BYMHEHUX 3 HEIO [iH, TO BiAl LLOrO 3HAYHOK MIPOIO 3ANEKMUTS i if
30ATHICTb YHHATH aKTUBHIH] OMip.

3. Yu mozna nomepnina ocoba wunumu onip & ymoeax xonxpemuol
cumyayiy?

Lle nutaHHs BUKOCHTBCA HA BUpiIIEHHA CKCIepTa y BANajaxax, Koau
MOTEPNiNOK € MANONITHA AUTHUHA. Ipunyckaerncs HacaMnepena te, WO
iHbopmaLis 10 MOMeHTY i BIATBOPEHHA 3a3HAE 3HAYHMX 3MiH. QMUAM MOIAM
BIaCTHBE BUTHCHEHHA HEMPUEMHUX BPAXKEH®, IO TPABMYIOTb, 31 cdeph

CBiAOMOCTI, NpuuoMy Ha HEYCBIDOMIICHOMY piBHi, inumM - paujoHai3aLis
MaTeplarry, TOGTO HafaHHs PO3YMHOTO HIOSCHEKHS TOMY, 1O Biadynocs, TpeTiM
= CXWIBLHICTL 10 (anTasyBarHs, TO6TO Te

HICHUIA NONOBHIOBATY AjitcHi noAil

obpasamu °B°f3'f yaBH. TakuM 4vBOM, 3patTHicTS MPaBIWILHO BiATROPIOBATH NOAII
BiMarac HE TLIbKW NiarHoCTHKH BnacTUBOCTEH nam'ari, ane # Bu3HAYCHHA
FICXOROTINHIX 0coBuBOCTE M 0COBUCTOCTI, 1 CotjasHu YCTAHOROK, CTIIKOCT
RO CTpecy i ...
. A"a”“)"""*“ SAATHICTE ROTepMiNUX posymiTu XapaKrep i 3HA4CHHA BUHHOHAX
'3 HUMH ifl, €BPUCTHYHOIO yaBaneTLCS KoHuenuia pisuis posyMiHHi,
3anpopouonaua 10.JI. Metenuyero [4]. Bin Buginse Taxi pisni i craail
PO3YMiHHA:
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1) po3y MiHHZ 3OBHiLIJH'bOI‘O Go.rcy FOPHARIHO JHAYUMHUX n.o;.xiﬁ (tlza?cy3 Micus
(oL, 10 Bi aGy;1acsl, J0BHILIHOCTI 3104HHLA, noc.,'lmosuoch ﬁorq At | T.0.);

2) pO3YMIKHA gw:mubom IMICTY UJ!.X noatd (pozyu.lmm Gxononquopo
;QUEHHS CTATEBYX BIIHOCHH, 3aCHOBAHE Ha IHPOPMOBAHOCTI B IUTAHHAX CTaTi);

3) po3yMilHA IXHBOTO C?ulaﬂbHOI.‘O 3HAYCHHA _(mamic*rb OCMHUCIIHTH,
MopNbHE 3HAISHIA JIOYHHY, HOTO Haci KK ANA HecTi A MAHOCTI Ta iH.). ABTOp
CTPaBEAIHBY 383HA4AE, LU0 POSYMIHHA COLIaNbHOIO 3HAYEHHA HE MOASrac y
(popMANLHAX 3HAHHAX MPO BIAHOWIEHHA aKTy 3TBA/ITYBAHHA A0 €THYHHX
giuHoCcTeH, BOHO MOBHHHO OYTH 3aCHOBaHE Ha MIMOOKOMY iHAHBILYyaNbHO-
JHRHEHHEBOMY PO3YMIBAI NOAIOHUX Aift,

Teopetuusi A eMnipiani aoctimkenns (J1.IT. Konnuesa, M.M. KoueHos,
LA Kynpssiea Ta in.) CBiguarh npo Taxe.

[oKasHukamu 30amroCmi ROMEPRLILX POIYMImU IHAYENHR GYUHEHUX 3 HUMU
ol €

YSBIAOMACHHSA 3arPO3UMBOIYD Xapaxrepy curyauii Ha paHHix eranax ii
POJBUTKY 33 O3HAKAMY MOBEAIHKH NiLCYIHOTO, KOTPi MOXYTH CUTHANI3YBATH
po AOFG Framip;

IOBEAINKA, AAEKBATHA 33 OCHOBHKMH Il 03M2KAMM BUMOTaM CHTYALLi;

fiPasUILHE PO3YMIHHA MOPA:1bHO-ETHYHOTO 3MICTY NOAL, O BiGynacs;
HATHICTL Hajani pauioHasisysdTd T¢, mo BinGynoca, i ¢BOIO BIACHY
NCBELIHKY ¥ yka3aTh Ha peatbii MONUIMEOCTI BUXOLY i3 3arPO3IUBOL CHTVALLT,
Hoxasiuxamu 30armocmi nomepnintc wurumu onip €:
30CPCKEHHS 111ECIIPAMOBAHOCTI ROBAIHKH;
CTIRKICTB 4G 30BHIUHIX BANMBIS;
BIICYTHICTS Y nepio 3a3ixanb 0COGIHBIX MCHXINRAX CTAHIB (Disionoriunuit
?‘1‘;‘-“‘, CATHhHE HEPBOBO-TICHXiYHA HANIPYTA, PO3ry(NICHICTD, IPArHIYEHICTD Ta
in,),
Komrnekena neuxonoro-cexconoriuma ekcneptusa (KHCE) - ne Hanbinsw
tdexTuana pouecCyanbHa HopMa peanisanii 3aralbHOHAYKOBONO XOMILICKCHOIO
Maxoxy no CKCNEPTHOMO JOCHIKEHHA OUCTAaBYMH, MO MAIOTh 3HAYCHHA IR
“TIP2BH, BiacTHBOCTEH | Pyrsnionish X 0CoOnMBOCTEH NCHXIYHOT AIAILHOCTI
:0006“ {MinerenepThoro), Hasobana Ha IHTEIPATUBHOMY BUKOPHMCTaHHI HaY KOBHX
METOAMY X MoK tBOCTEH] CYACRO-TNICHXOJIOTIYHOT i CYAOBO-CEKCONOTIYHOT
“Keneprig,
KOnia::I:;mM KIICE y cnpasax nipo 3rBantysasHs B iHwi c;ra'reai 3:2::;!";
chﬂomz;nns npo 6c3noPanuuf1 CTan H§§ynae IOPNANYHOI 3HAYH , ;
) HHA HasBHOCTI Y1 BIACYTHOCTI MeauuHHUX (PO3Nan RYIUECBHO
MARLHOCTI, inwnp XBOpOGAUBAH cTaH ncuXiku) i (4M) NCHXONOTIYHHUX
(axryansuny CTaH 1 Mipa JOCTATHOCTi PO3MIAHYTHX NCHXI4HUX 3Ai6HOCTEM)
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.cpmpi'ia 6c3n0panu9cr:bg?uy AOTEPUUIMX Yy CHTYALIAX 32:1XaHKS g X0
: HHI : o
cmé::ﬁ:f::i:imom Hi 3HAHHR MOXYTS OVTH 3:;’3;::::;;:}}!%:0(, Div
3rBANTYBaHHA, KaTeropisx cripas. 30kpema, 3a ;10110::0 BaTH x cTa r.-: g Me-m.‘m'
[ICUXONIOTIYHOT EXCIEPTHUIH NOBUHHA BCTAHOB! R e fa 3puicn
noTEPNLIMX, 0 060B'A3K0BO nepcg&meno 8 fl.d cT.76 Kﬂlg. Yttpair{u.
CnabkiCTh HE3AXHUILHHX HECPLANO poduTh MoanHy Oumbi ﬂOCT)’meM
06'exToM 3M04MHY. Lle nopoaXy€ MParHCHHA 33K0H0A?8\u1 -pi':'l‘eﬁb}{llue
OXOpOHATH IHTEPECH TZKHX WEPTB LWIAXOM BBLICHIU nozmr:m oe,noF-a_1ﬂug
cran” AK O3HAKY KBaNidiKOBAHOIO CKAAY, & TAKOXK OGUITK YYOUY AOKapa:ES
obctaBuny (n.6 cT.67 KK Vipainy). A1e Tyt M&C.ThCﬂ Ha.ysan, CKopilie, ¢:3utma§
6e3nopanHicTs (MANOAITHLOMO, CTAPOro, KaaiK Ta m.),ma T2KOXK BH‘pa)!(.e.m
dopMH neuxivHoT 6€3M10paHOCTI, XapakTepHL ARA NATONOT), - HECBLIOMI CTaiiH,
CTAHH MEPEKPYHEHOT CBIAOMOCTI TOWLO. 3aKOHOAABELUDL Y LHX ‘mmazmax,
3/A€THCA, BUXOAHTB 31 38Y)XKECHOTO YRBIEHHS 11p0 O€ 3NOpaaHKT cran. Tobro 340Dy
BUHMKAC IIPotuieMa, NOpo ke HA HEBUIHAME KM, JBO3HAY HHM 3MICTOM KaTeropil
“6e3nopanHui crak”. Ha Haw rornan, noaifie Bapio YCYRYTH. .
Takum YUHOM, Y CXIAXRUX BHMAAKAX [UIA BHU3IHAYEH HA NCHXOLOTYHOIO
KOMMOHKEHTa 6e3N0PaIHONo CTaHy TPOBCACKHA NCHXONOMUHOT CKCNCP TH3K MOXKC
OyTH KOpHCHAM AN cy.xy. .
IOpnauune 3HaYCHHA CYAOBO-NCHUXONOrILHOT eKCHePTHIY 3UATHOCTI
NOTEPMINX PO3YMITH XapaKTEP § IHAYCHHA BUMHCHIX 3 HUAMH HACH) bmtufﬂ(ﬂx
CEKCYaNbHUX AIA Y¥ YHUMMIM ONIP BMHHOMY BH3IHAUSETLOMN HEOOXILAHICTIO
IOPHANYHOL kBaNlidikaLlii 6€3N0PaAHONo CTaNY, WO € 03173K0I0 CKNALY OYHEY
3a4.3 cr143, 4.1 cT.152 ra 4.l ¢1.153 KK Yxpainm. .
IIposenenna cynoso-ncuxonoriynoi ekcnepTnin gonomorio 6y past
kBatidixauii Takux cknauis OYMHY, SK 3rBANTYBaHHY, WO MPH3IBETO 1O
0CO6IMBO TAXKMX Hachixkis (4.4 ¢7.152, 4.3 ¢1.153 KK Ykpainn), Ko
BCTAHOBMIOIOTECA MOTHBH i MPUYMHN CaMOTyGCTBA AK HACIIAKY BYMHEHHA
NOUHMHY, 2 TAKOK Y pasi kBanidikaLiii Takoro pony cxraais MOUHHY, BIHHEHH

Ipynoo ocif (4.3 cT.152, 4.2 ¢1.153 KK Yxpainu), fie BCTaHOBTIOETHCA 1395"’0"Hﬂ
CTaTyC KOXHOTO 3 YHaCHMKiR pyou.
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poky Ne 4 "[1po cynosy
FONCTEHD 3AKOHOABCTRA

V.V.Koshchynets
USING OF THE SPECIAL PSYCHOLOGICAL KNOWLEDGE IN THE CRIMES AGAINST
SEXUAL FREEDOM AND SEXUAL INVIOLABILITY

In the article an author exposes the features of application of the special psychological knowl-

edge in the crimes against sexual freedom and sexual inviolability, brings in the row of sugges-
tions in refation to this question

I.P.Kpem

MOHATTA I CHCTEMA NIACTAB 3AKPHUTTA KPUMIHAJIBHUX
CUPAB

YK 343, 135

Iluranus npo MigCTaBM 3aKPHTTA KPUMIHAMLHUX CIPAB € HAA3BHYAMHO
AKTYaJIbHUM 1 BOAHOYAC AMCKYCiIfHUM y Hayui. BoHo Gyno npeaMeToM
BOCRIMXECHHA TaKAX BigoMux yueHmx, sk [b.BirtenGepr, C.IKeniua,
T.T. Ay6inin, A. 5. QyGincermi, T1.M, J{asuzos, .. Mipcskuit, @ H.darkymiriy,
H.B.XoriH Ta iHIUKX, 30Kpema w00 NOHATTA Ta Kiacudikauii rtiscTas 3akpuTTR
KPUMIHMANBHUX CIIpas,

B.C.€ropos nim mniacraBamMyu 3BINbHEHHA Bill KPUMiHAJIBHOL
BLANOBifansHOCTI, po3yMie nepeabadeHi 3aKOHOM (akTHYHI 0GCTaBHHH,
HafABHICTh AKUX POGHTL HEXOUILHHM 33CTOCYBaHHA [0 OCOOM, siKa BYMHWAA
3R044H, HeraTMBHUX KpUMiHAIbHO-TIPaBOBKX Hacniaxis {1, ¢.70].

Hati6u1stm nommpenum € norns C.IKeniHof, WO 1MACTABH 3BLTLHERHA BiA
KpHMIHANBHOT Bi ANOBIAANBHOCTI BLTOYAIOTS: 1) HEBETHKM CTYITiHb CyCITUIBHO
“eﬁe?ne'qﬂoc'ri BYKHEHOIO 3NOYHMHY; 2) BIACYTHICTH 260 HEBENMKHA CTYNIHD
CYCMUIbHOT HeGesneunocTi 0COGU BUNHOTO, AKHMI BHACTLIOK LHOTO MOXe OyTH
SUnparnerui Ges 3acTOCYBaHHA 2acobis noxapaHhs [2, ¢.49]. _

_ [I9ﬂi6HMM MMHOM, 30KpeMa, BU3HAY4B MIACTaBM 3BINLHCHHA BIA
:%':;:’aj"h"o'f BignosinansHocri 5. BitTenGepr, BBaXAIOUH, WO HHM:O I:)
noxapa:ic'n. Buﬂpa&nemm. ocobu Be3 38CTOCYRANHA 3aX04iB KP“M'"“:mbm
He fie?.ne:a" HEBERMKA CYCTILIbHA HEOEMEHHICTS oMY TA HCBCJIHKR Cchcn :
TT Iy HICTb BuHHOT oco6u (3, ¢.166). Tako) X RYMKH AOTPHMY

Ak (4, ¢.12-13].
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[1.M.Jlasnaos, JI.8.Mipcokull nig niacrasany 3aKDUTTY
cnpas polyMitoTs nepenbaueHi 3akOHOM 06CTaBUHM, ki
MOXAUBICTL 06BUHYBa4YeHHA, a0 NMPH NOKA30BOCTI 06
BUIUTIONAIOTH MOXUTHBICTb 33CTOCYBAHHSA 3aC00IB KpUMiHaNLHOro Nokapayy, :
3ac06i8 aaMIHICTPAaTUBHOIO BILAMBY, 60 AO3BOARIOTE 32CTOCOBYBaTH mﬁ;;
KPHMiHANBLHONO NOKApaHHA 3a8CO0N aAMIHICTPATHBHOIO BILIMBY [, c.10].

10.B.bayniy 3a3navac, WO NACTABOIO 3BLTBHEHHR 0COGH Big KPHMiHanpyg;
sianosinameHocTi KK Buskauae, abo nesry ii noctkpuminan bHY NOBEiHKy, g,
320XO4YETHCA ACPXKABOIO (Harpukaan, AoOpoBitbHA BIAMOBA Bij NOBEACHHKy
3NIOYMHY A0 KIHLA, AIsUTbHE a00 LKMpPe KAATTH, IPUMUPEHHS 3 noTepnituM TOUIO),
abo HacTaHHA NeBHOI noaii (Hanpukian, 3MiHa 06CTaHOBKH, Cnaus CTpOKy
naBHocTl TOWO), 3 #K0i0 KK noB's3ye 38inbHeHHS 0cO6M Bin kpuMinamshoj
BiAnosigansrocTi {1, ¢.75).

AHani3 HaBEeACKMX BULUE BU3HAYEHb MIACTaB 3aKPUTTA KPAMIHAIBLHUX Cripas
RO3BONSE BUAUIMTH TaKi IX O3HAKK:

- HasABHICTH 32KOHO4AB4Y0 BUIHAYEHUX cpax'ruquux obcrasnH;

- BIXCYTHICTb YX HU3bKMH CTyNiHb CYCNINBHOT HEGE3NEUHOCTi BYMHEHOM
OISHHS;

P“Hi"anh"ux
BHRYBayeyy,

- BIACYTHICTH YM HU3BKUH CTYNiHb CycminsHOT HeGezmeurocTi ocobu
BUHHOIO;

- HEMOXUIMBICTD NPEA'ABICHHA 06BUHYBAYEHHS;

- Y BUMN2AKY NpeR'ABNCHHA O0OBUHYBAYCHHN HEMONJIMBICTD 3aCTOCYBAHIA
HEraTUBHHUX KPHMIHANLHO-NPABOBUX HACNIAKIB,

- y BUnaaxy 8ia0yBaHHA NMOKapaHsis nepeadayaloTh 38iibHEHHA 0COOH Bijl
He BiAOyTOT YACTUHM NOKAPaHHSA;

- MAIOTBb HACJIIAKOM 3aKPUTTS NIPOBAMIKEHHA Y CIIPasi.

TakuM HMHOM, aHANI3YIOYM HABEACH] BUILE BUSHAYCHHS T O6epyay 0 yBard
HOPMH 33aKOHOABCTBA, MOXHA BH3IHAYHTHU, LMLO MiACTABAMM 3aKPUTTH
KPUMiHAJABLHMX CNPaB € BU3HA4YEHi 3aKOHOM dbaxkTuuni o6cTaBuHu, AKi
XapaKTepHu3yloTh BIACYTHICTb UM HU3BKMH CTynNiHb CyCrinbHOT Hee3meuHocTi
BYMHEHOIO AisHHA 360 0COOH BUHHOIO, NPH BCTAHOB/IEHHI AKUX BUKTIOYAETHCE
MOXIMBICTb 00BMHYBAYEKHS, NPHU JOKA30BOCTI 0OBUHYBaYEHHS BMISTIOYAETHCH
MOXCIMBICTh 33CTOCYBaHHR N0 OCo0H, sika BYMHUAZ 3109 Wi, HEraTHBHHX
KPUMiHANBLHO-NIPABOBUX HACHIAKIB, ¥ Burianky B1AGYBaHNA nmoKxapaHRa
nepenbayaloTs 3BUILHEHHA 0C06H Bix He BixOyTOT YacTHHN rnoxapauHsa, MaloTh
HACJ1AKOM 32KpUTTH NPOBAKEHHA Y CRpaBi.

Y I0pHANYHIH NPOLECYanbHIA Hayui pisHoMaHiTHI niaxou 3aCTOCOBYIOTHCA
i woao Kkiacugikauii NiACTaB 3aKPUTTA KPUMiHABHKUX chpas,

Tak, 51.M.BpaitniH nijcrasu 3Bi.nmemlm Bi, KPHMIHANBHOY BiAIOBi ga Tk HOCTI
[ojiNA€e HA TPY FPYNIM: 33 O3HAKAMM BIACYTHOCTL NODIY, Ckiranmy snouusy i
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He3HAUHOIO CTYNEHA CycimabHoi Hebe3neyHOCTI Y1 NoBHOrO 1f BiAMaAiHHs {6,
¢.12}

A A JlyGiHCbRMA BBRXKAE MOXIHBUM CUCTEMATH3YBATH ITiaCTaBY 3AKPHUTTR
capas, BUXOAA Y 3 ix 6esnocepeatix puumH, AKi 0GyMOBNIOIOTH HEOBXiAHICTS
JaKpHTTA PO3TI0MATOTO NMPOBAMKEHHA. TaknuM 4MHOM, MiNCTABHM 3aKpUTTA
Kpmiuanbuo‘i Enpasu BiH roan MB Ha TPH rpynm: 1) nincrasu, axi xoucraryiors,
(w0 INOYUMH HE OYI0 CKOCHO B3arai 4H JaHOI0 0¢00010; 2) MiACTaBH, ki TArHYTH
34KPUTTA CTPABHM B CUIY HAaABHOCTI YMOB AN 3BiNBbHEHHA 0COGM Bij
KPHMIHRIEROT BiZ10BLOATLHOCTE; 3) 1t 1CTaBMY, AKi KOHCTAaTYIOTh HEMOXJIUBICTD
GESTOPHOTO PU3CALAYBAHHSA AisHHst {7, ¢.4-6].

[1.M.Jlasuzpos, J{.A.Mipchbkuit niacTaBy 3aKpUTTA KPUMIHAILHHX CIpaB
(102(i3TIOTH HA MATEPIANBHO-TIPABOR] # Npouecyansti. MarepiansHo-npasosi ~
L¢ MIACTARM, AKI BUIMIOUAIOTL HAABHICTL 3J10YMHY ab0 Heob6XiaHicTh
NOUTATHEHHSA IO KPUMIHARLHOT BIANOBI A2/IbHOCT] UM 3aCTOCYBaHHA MOKAPAHHS,
[fpoueCyadsti NiACTaBH SBISIOT, COOVI0 YMOBH, NPHU AKAX HE MOXe OyTH
polnYMaTa KU TIPOJORKYBATHCA KPHMIHAMLHO-POLECYalbHA IANBHICTD, HE
Bepydd JO yBATH HAABHICTDb YCIX 06CTER UA, 10 CRIA4ATD PO BYMHEHUMA O HH,
i s0CTaBMH, AKi JOITYCKAIOTS 34CTOCY BRHER nioxapaHns {5, ¢.10-11].

[TomdnuM arHOM, TOOTO Ha Marepiantni i PopmManbHi NiICTaBU 3aKPUTTA
spaiHaTEHOl cripaRM nodinas K. Basunes., QopManbui - ue HOpMY, AKi
MOKYTL irepeulan Ty 38ILHE AR 617 KPUMIRAKBHOI BIANOBIAaRbHOCTE (HOpMa
32KOHY, HOPMATHEHYWH aKT 3aKOHORABHA ). MarepiaiibHi ~ LE Ti IopUANYHI (PaKTH,
3 HQNBRICTIO AxMX IOB'A32HE 32CTOCYBAiHA HOPM NPO 3BIIbHEHHA BiA
KPEMINATLHOY BIAHOBIXA/BHOCTI (0GCTasyiy, H10 CBIAYaTh NPO HEBHUCOKHHA
CIymine SYCnLbHOT Hebesnexy Aisid UM 0COOH, axa Horo BYMHIIA, a00 X fpo
3Tpaty 8uMy Takoi HeGesnexn) |8, €.10-13]). Taxol X AyMku NO0TPMMYBAIKCH
H.B XKorix t © H.®arxymsin [9, ¢.305-340].

KO.M.Ipowienoli Bbakac, LIO NIACTARH 3BUIBHEHHA Bil KPAMiHAABHOL
BIRNOE RanbHOCTI mOBMMMI GytH KiracudikozaHi HA MATEPiabHO-NIPaBOBi,
KPUMiHANBHO-NIPOIECYa bHE, MOPANLHO-TICHXONOTIYHI, AKi XapaKTepH3yloTh
0¢Gy BUHHOTO, Ta (akTi4ai, 4K, Ta CYKyNHICTb AOKa3iB, BUBYCHA B CYAOBOMY
PUIMAAL, AK2 2 NOCTOBIPHICTIO BCTRHGRAIIOE HANBHICTh MaTEPia/IbHO-IPABOBHX,
Xpemitan.in-ponecyansHHX | MOPANBHO-NCHXOJOTI4HUX NiACTAB ANK
CpHanATYA CynoMm 3aKkoHHOTO # OGIPYHTOBAHOTO pitneHs [10, ¢.34-35].

l_O.B.an.uiH DIACTaBU 3BLILMCHHA Bif KPUMIHAIBLHOL BiANOBiNANBHOCTI
MOLISE Ha 3araibMi Ta creuianbi, Auckpenini it imneparusyi, GeaymosHi #
YMOBHI, 06'exTHBH| Ta cyb'ektusni 1, ¢.75-76].

3a_i<ononancmom Yipainu ncpeaGaueta nenka KLbKICTb NIACTAB 3aKPUTTH
::::::::JIBHHX Cripas, 0aHaK yci. BOH3Y 6cscucm*eMH9 PO3MILUCHI B pi3HuX

» WO CTBOPIOE TPYAHOUN Y X 34CTOCYBaHHI OPTaHaMHM MI3HAHHA,
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. }TH 20 [PYOHX MODYIUCHL AN2s i 3auy,
w‘\n)mﬁrﬂﬁﬁu?’l));:p::::o;cm% pepeatanett 4 1 c1.6 KIlK ylp::w
P 13 KIIK Vapaiw, cv.7 KIIK Yxpains (€48 KK Yapaivn, .1 ¢,
?i;u\ C;,};a;un (cTcT.45-47, 49, 97 KK Vicpainin). .31 KK Yeenzing, n3py
MprKiruesux T2 [lepexiaHux NOJOKCHDL KK Y KpaikH, ¥ 3_‘:‘ NoreThryy;
YpaiHu, niIcTasH nepen630.crzi Ocofisolo '-tacnm?o KK &wp.; Hit{uleriny
w2crll4 w3 crl75,44cT212,4.207255,4 SCT258, 8.6 ¢T 260, w der 26
4.4 c1289,4.4¢1.307,4.4 cr.309,udc1.311,9.3¢1.369, 4.4 cT401 KK Yrpaing),

AHaNi3y104H KOMILICKCHO | CHCTEMHO HLICTRBH LIA ’ianpu‘i ™ h‘(}ﬁwti UlbHo]
cripasy, nepeadaucHi NATOKEHHAMH KK Yxpaini 1 KK Yxpaiun, a1s duinwo

3pYHHOCTI JOCAIIKCHHA 3B3HAUCHEX npoClicM BBAAKAEMO, 1UO UL 11CTaRy

MOXYTD GyTH Ki1acKdirORaRI:

3a xapaxmepam Y UHENG O OLRNKR MU OCo0U, UjO HOCU BRUHUIL:

1. 3araneHi - NiACTARK. AKi MOXYTH 6YTH 33CTOCOBAHI AC OCI0, 7K1 B4 UH: 1
Pi3HI 3204 MHH. 3araRH] ILICTABH 32 CYO'EXTOM WUHCHIR MOKYTD 0y Tat 101iCk
Ha:

a) 3araibri OCHOBHI;

6) 3araibHi CyGc maiapHi (120 HUX HATCKATH HLCT2BH, P 2A0AYCH. .S .1
cr.6 KK Yipainn, n3 u.b cr7-1 K[K Yepalrn (¢c1.97 KK Yxpaiin), c1.50
Koscturyuil Yxpaitu).

2. CniewiatsHi - [M1CTABH. AKi CTOCY I0THCA OKPCMIN $KIA.IIB BIOUHAIG, BORK
6e3nocepeibo 3axpirLiettt Ocobansow 4acTenoio KK Yrpaiuy,

3a paxmunrnsu OOCMaB:r-AMY, AKT IMOAIONINI ICNPUMMR K[ UM IHQNHUX
cnpas:

1. O6'exTvBHi -NiACTaBK, AKI 6EINOCOPCIHLG HE 3ANEXATH BIN BCT DO,
IOAO AKOT KPUMiHANbHA CNpaBa Moxe OvTH 3aKpUTe (HANDUKIAA, BHACILIOK
aKTy aMHICTIT YU NOMKTYBAHNA, Y 3HIIKY i3 SRKINYCHHAM CTPOKIB AABHUITE. ¥
38'A3KY 3 ACKPUMIiHANISALI€I0 AIAHHS B (nmi),

2. Cy6'exTMBHI - UE MIACTABH, UIO XAPAKTEPUIYIOTLUA CBIZOMMUMH IDIMA
ocofu, B HUX NPOARIRETLCA 1T BOTCBHARNCHHA (Y IB'A3KY 1 MTOBHUM XAATTAM,
MPHMHUPEHHAM OOBHHYBAYECHOTO 3 HOTEPITLIUM, IEEERANEI0 HE NOPYKLL TOWIO).

3anexcro 8i0 mo2o NPpagam wu DGOB'AIKQY CYCY € 2ANpLmTis KpuMinaI st
cnpagsu:

1. O60B'A3K0BI - MTIACTABH, NPH BCTAHORNE HHI KXNX 33KPHTTA KPMiAAIEHOL
CIpaByK € 00OBA3KOM Cyay (32 BIACYTHICTIO NOAIT 3M04MKY, 32 BIACYTHICTIO B
AIAHHI CJIaXY JTOUHHY # 1Hi).

2. Heo60B'A3x0Bi - NiACTaBH, NPK BCTAHOBIEHHT AKZX 3aKpHTA
KPMMIHaJIbHOT CNpaBA € NPaBOM CyAy (BHACAIZOK 3MiHit 0GCT4HOBKM, BICAV
HEMOBHOJIITHHOTO Y 38'A3KY 13 3aCTOCYBAHHAM NPUMYCOBIIX 32X0RIB BUXOBHOTC
XapakTepy, Y 38'A3KY 3 MEPEAayeio Ha NOPYkKA 1 inwi).
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mepom pileHns npo FAKPUMMA KpUMIiHQnbHOl cn;?aeu.' .

3a xapax? P :1CTQBH 3AKPHTTH KpMMiHAJIBHOI CpaBH, AKI OCTATOYHICTh

1. YmoBHl ‘K“: TR Kp“MiHanbﬁo'i cnpasy CTaBNATb M YMOBY BUKOHAHHA

HUs ﬂpo".%:‘(?a noxnaneHnx na ocoby (y 38'A3Ky 3 nepefaueto ocobu Ha

peBHUX 0&‘;’; He;losﬂonirubom y 3B'A3KYy i3 3aCTOCYBaHHAM NPUMYCOBHX
KM

evouis SXOBHOTO XBPAKTERY). - -

7. Be3yMOBHI = MiACTABK 3aKPUTTH xpnm'ua.ubum“cnpaan, AK1 CRIN4ATH npq
oCTATOHHICTD plwenHs Mpo 3aKPUTTA KPUMIHATLHOL cripasu (3a BIXCYTHOCTI
oril FAOHHY; y 38'43KY 3 AIHOBYM KAATIAM, 13 3aKIHUCHHAM CTPOKIB JABHOCTI
it W) . )

3a xdpaxmepom ma npasosoio Cymmio niocmas 3aKpumms KpUMiHQRbHUX
crpas: .

]. MareplasbHi - MACTaBH, AKi BMKJIIOYAOTh HASABHICTH 3l04YUHY abo
HeoGXiAHICTh UPHTATHEHHA KO KPMMiHaAbHOI BiMMOBIXANBHOCTI 4H
4ACTOCYBAHHA TIOKAPANHA (HATPEKNAL, 3 BLACY THICTIO MO 3N0YHHY, BRACHIIOK
akTy AMHICTI] 4¥ IOMUAYB2HHA, BHACAINOK 3Midn 0GCTaHOBXY H 1H11).

2. [ipouecyanshi - Lie YMOBHM, Npu AKAX HE MOxe OyTH posmo4ara 4
CPOTUBKYBAYHCH KDHMIHANLHO-OPLUeCyalibHa AIANBHICTE HEZRAXKAOUM Ha
AASBYICTE OCCTABHMA, IO CEIZHATh NPQ BMAHEHHS 3MOUMHY i ACNYCKAKOTH
3aCTOCYBARHA Newapanys (n.m.9-11 u.l e KIIK Yxpainn i iHui).

3a nacaicamy 08 0cabi oGeuHyecy2H020 (HIQ03PI08AH020, RIOCYOHDZ0):

1. PeabiaiTyioui - f11,ACTaBH, AKi 3KAIYIOTH HA HEBUHYBATICTbL OCOOH i 1AKOTh
MoO2By HA BIAMLKOAVERKEA WIKOAY, 3anoKialict OpraHamMy Ai3HaHHA, AOCYJOBOrO
crincrea, cyay (1.0.1-2 4.1 c1.6 KUK Vixpainyg, n.2 4.1 c1.213 KIK Vkpaiuu).

2. HepeabiniTyroul - miacrasy, 9K X04 i HE BKalylOTh Ha HEBHHYBATICTb
ocodu, ane 3 ¢y DEBHUX OOCTaBHH HEPeAGAYAlOTh JAKPUTT KPHUMiHANBHOL
cripasd (y 38'#3Ky 3 AOBAM KAATTAM, YHACRIZOK 3MiHM OOCTAHOBKH, i3
JAKHREHUAM CTPOKIB JABHOCT! TOINO).

Ant 6inel 3py4HOrO BUKOPHUCTAHHA NepealadeHMX 3aKOHOM MiACTaB
3aKkDUTTA KpUMMIHAIBHKX CIIPAB GPi'aHaMy AOCYAOBOTO CILACTBA, NPOKYPATYPH
1a Cyny BapTo 3kMMOCh YuHOM xiracudixysars ix y KITK Yipainu. ITpuitasTHoro,
Ha Hauty 1yMky, € wiackdixauis, sarponodoeana B.T.Manspenxo [11, .58},
CMEAK HUHA Ma€ N2BHI HEONIKH, 30KP2Ma HE BPAXOBYE AeAKi IiACTABY 3aKPUTTR

“PUMIRANLHOT citpabm, | ToMy moaana Gyne 3 AESKMMN YTOMHCHHAMH Ta

piU.IC

) l)" peadinityioui niacraesu, nepenGaueni nynxramu 1 i 2 u.l 1.6 KIIK
Ykpaiuv, n.2 ¢r.213 KIIK Ykpainu;

, 2)_ QlACTaBu, AKi BUNSMBAIOTL i3 NpUHUMNY BiaTBopeHoro y 4.3 ¢t.2 KK
Yiepainn: Hixto ne moske 6y TH NPRTATHEHU] A0 KPHMIHANBHOT BiANOBI AANTLHOCTI
33 Tk camuit wiouMH Ginbuwie oaHOTO pasy. MaloThes Ha yBasi niacrasm,
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nepenGayeni m.m.9-11 u.1 .c.1".6 KIK Yxpz.n'fnu (x He Mo
peabiniTyIo4nMH, Hi uepe?ﬁm ITYIOUNMH, OCKLTLKH B NOCTaowa
3aKPMTTA CMIpaB i3 UMX NIACTAB HE BUPUUYCTLCA NUTANMA nio
NHLLE KOHCTATYETHCR (AT HasBHOCTI B W cripant nporecyan
KOMIETEHTHOrOo OpraHy 4¥ OCo0H, sike € Mepenonolo
npouecyanbuux aid);

3) migcTaBH, AKi IPYHTYIOTHCA Ha aKTax nROMe}frrﬂ oﬁemiyua%;m,.
MILCYAHOTO 32 NEBHI LAHHA ACPXKaBOIO M HOTEPRUIAM (151416 4 ] ¢ ¢ l(no,:
Vipaiuu, n.n.2 i5a.1 c1.7-1 KIIK Ykpainy, 0.3 P2 Tlpukinuesux 14 fle “K
nonoxexs KK YipaiHi);

4) niacraeu, nependayeti n.5 4.1 cr.6 KIIK Ykpaiuu, n.3 4. cr7.)
Vipaisn 1a ¢c1.97 KK Vkpainn, ix ob'eaye Tofi dakt, uw soun oo
ocobu, AKa Ha Yac BUNHEHHS CYCNiJIbHO He0e3NeuHOro Aiduns He Joc
piuHoro uu 18-piuHOro Biky;

5) miacTaem, nepenbaueHi cT.7 KIK Ykpatum, n.i1.1, 4 cr.7-1 KIIK Fipaiug,
cT.31 KK Vkpainn. Boru 3acToCOBYIOTBCA SIMIE 3aEXKHO Bij 1082 Ainky
OOBHMYBaYEHOTIO, MHACYAHOO;

6) nmiACcTaBK ANS 3RLIBHEHHS Bill KPUMiHATSH10) RIAMOBINANBHOCH, g T, |
3aKPHTTH CNpaB, AKi nepeabadeHi B oxpeMux crarmix CooGiuubol acrinm KK
Vxpainuy;

7) iHuli MIACTABM 3aKPATTA KPUMiHANBHOT CaPABH, 30KpeMa nepeatiaues
n.an.7, 8 4.1 cr.6 KIIK Vkpaiuu, cT.80 Kodctutymi Yxpaiun. ix saxxo 3sec1y
nig sikuiics cninbHUE 3HaMEHHKK.

Sk 6a4nuMO, MaTePIAIbHIM 1| IPOLECYATIBHMM JHiDROM niepeabareno senxy
KUTbKICTB NIACTaB A% 3aKPUTTR KpUMiHaNhHOT copasi. Ha xank, vei i itactasy
MICTATBCA B PI3HHX 3aX0HAX, AKi ONPALLOBYIOTECS GEICHCTEMHO, He V3IOiDREeHO
i TOMy 3acTocoByBaT iX saxko. [Tpote sacrocoaysary i HOPMU JOLOIMTHCA
AOCHTD YacTO MpPHU 3AIHCHEHHI CYAOMHHCTRA. § TOMY UATANHEM V3IOMASHOCT]
Ta 06'cAHAHHA MIACTAB 3aKPUTTA KPUMIHARLHUX ClIPAB Y €RURY cucTeMy 1peda
NPUALUIMTH yBary caMe Npy miAroToBL HoBorG YT Vipains,
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aAM. QOCHOBAHKA yroaosHoft OTBETCTBEHHOCTH K BIXHCALIME B
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paCCa‘:*: K Octonaima OCBOBORIK HHA UT YTOMORION TBETC TRE HMOCTY MO COBETC KD

390;"‘:::"(@ AWCC. M COMCRANME Y. CT. KBNA I0DMA Hayk. - J1 1964 .19 ¢ Y Mpasy.
’ : .
GO I Ipcmapurensnoe creac rame »

: L1, DsTRYRANY COBCTCRM yicacm poue

? ,“:4" jOpuanHccxan atepatypa, 1963. - 367 ¢, ! o cce.

ﬂ““""““ K) M. OCBOOOMACHHE OT YIOROBHOR OTBETCTBCHMNC M 5 CTa MM Cyqef,
10 parHpaTe nvcvas - X.. H1a-80 XepokosC kOO I0pPHANYECKOTD miicT . OO

f L 1979 . 22¢
' Mamspenmo 13 11190 3aKDUTIN KPHMIHANLHOT CNDABH (OKPem ACneKT ) // Hicsmn Bepxmmm
W gy Yepanen - 2003. - Ne3. - C. 56-62

G R Kret
NOTION AND SYSTEM OF BASES FOR CRIMINAL CASES’ CLOSING
The article considers the notion and ciass:fization of bases for criminal cases’ closing. The
guthor analyses scientific literature and defincd the notion and features of baces for crermined
cases'  closing, The work also contains comprehersive classification of hese bases and
propcsals coNCemIng classification of the bascs in Criminal Procedural Code of Likrame.

A.11.0¢0poonux

TPACOCVBCTAHUII I IOKYMEHTH AK PEYOBI IAEPEIA
AHTUJAEJHKTHOI IH®OPMAUII

VK 343.146

HoBiTHE CIOBOCNOAYHYEHHA “‘TpacocybcTanUiT” i cydacHe Gasenns
MCTOANYHOT (KPHUMIHANICTHYHO-OPIUCTHHHOT) | HOPMTHUBHO-NpoUCTYPHOT
XaTeroupil "AOKYMEHTIB” AK OCHOBHHX Pi3HOBUIIB PEHOBAX IKCPET OCTAHKIM
YacoM aKTHBHO MponaryeTbes y HU3Ui podiT O.A. KupuueHxa Ta Roro yuunm
{2; 5-10; 17 Ta in.]. Y ubomy BOauaerses cnaaxkoeMuicTs iaci 1. benram (3],
A . Kepsepa [4], LA . Qoitnnusxoro [18] Ta inwnx npouecyaiictis 19-ro
CTONITTA 3 NPOBAMKEHHA Y3araibHIOHOT i BUA0OBOT TepMinOaONT Jxepea
aHuaenikTHOl indopmallii, a caMe: 0COGMCTI Kepe1a, peHoBsi JKepea Towo,
O Mi3HiWC MIATPUMANHK A ACAKE CYMaCH] BYCHL, 30KpeMa, M.M Muxecrso [13],
B.T.Hop [12], M.B.Canrescbkuit [14], B.IT.11nGixo (12] Ta in

[TpoTe HOBITHR KOHLENIIRK PIIHOBHAIB OCOOHCTHX | PECHOBMX TNCPE, HA
XaTh, 1E € Ule 3ardJbHOBIAOMOIO, 3 TOMY NOTPOye by HAAMCHTRIANOID
AMCCPTAUIAHOIO JOCAIAKEHHA, NOAANLLIOID POIBMTKY | Cponary sarA, wol
Cirarac ociosy MeTy Aanoi myGaikauii, NPUCBRUCHOT OXPCMUM npoGrcnan
PElorux pxepen. ,

Pu6ora ]P(:CO(JHC‘I'MMH | PCUOBIIMH AKEPCAAMN Y RPOUCE] Goporaln 3
NDRLONOPY LUCHHAMM TICPECHIAYE HALAMIICPEA MCKY OTPHMATH BLA W DEeped
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indopMaLLifo, WO MOXE MATH maqw}“x AR e(beK.T"B"om i Palioray,
BeeHHA HAHOT 60P0T56"9 i anopucraru’ 1 BlllﬂOBl}lHPl!W ‘(HHOM," ‘
Bux0/84H 3 UbONO, CNIOYATKY TP c0a 3 ACyBATH CYTHICTL Aano; Hopy, 1
Ta il pi3HOBUAU. 3aramuoam2{~40!0 € HHC.KZC“‘“ 3 IpMBOLY T‘?: 0:‘ K Npagyy,
y AaHOMy BUNIAAKY FOBOPHTH: “iHGOpMALUA", (ba; Aol » " BioMocr; o
dbaxTHuHi aani” Ta id. [12, c.12‘5‘- Ta iH.]. ' ”Hamoro nornspy, Sttty
O6IpYHTOBAHHM BHIJISAAE MTOHATTA iHpopMaUis”, BHLOBa HanexhicTy, KO
6a3yeTbCA Ha NEBHOMY MOPAAKY 1l OTPUMAHMA, @ y KOHTeKCT BU3Haveyy,
cyTHocTi niei ingopmauii AouinbHiwe 3a<:1*o.coayﬁsam.cnmr:.xocno,queﬂml
“BigOMOCTI PO GaKTHYHI AaHI”, OCKLTBKY cami bakTUyHi Aani, To6T baxry,
Ta 0OCTaBHHH, € 00’CKTHBHUMHU KaTeropiaMu. V npoueci 6oporyg, 3
3/JOMMHAMH Ta IHIIMMH NIPABONOPYLUCHHAMHM MAIOTh 3HAYEHHA caMme BiAOMOGr;
npo ui GakTy Ta 06cTaBMHH, a8 HEe caMi pakTi Ta o6cTaBuuu. Octanyj NOTPifig
AOC/TANTH 4H iHITUM YMHOM IPOBECTH 3 HUMM POSOTY Y KOHTEXCTI o1 MManng
PO HYX NEBHUX BIIOMOCTEH, AKUMHU y MOLANIBLIUOMY i Tpeba onepysaty,
Orxe, ¢idomocmi npo gaxmuuni dani, wo moxcyme mamu 3Nauensy
ONR ehexkmusrozo i pauioranbHO20 6€0CHHA Gopombvou 3i Inouunamu mg
IRWUMU NPAONOPYIEHHAME, RO-LITBHO IMEHYBATH AHTHURCAIKTHO
iHopMaLI€I0, AKY 3aN€XKHO BiJ TOPAAKY OTPU-MAHHA JOLIIHHO MTOZUTUTY Ra
TaKi Pi3HOBHAM:
1. Kpuminanicmuuna ingpopmayin, to6vo sigomocti fpo dpaxruuni AaHi,
AKi MalOTh 3HAYEHHA s 60pOTHOH 3 NPaBONIOPYIIEHHAMHA T2 OTPUMAH] 33
AONOMOrOI0 CKIaI0BHX YaCTHH INIACHOT METOAMKH ii MpoBEACHHS.

2. Opoucmuvna inpopmayin, TOSTO aHANOTINHI BiAOMOCTI npo dakTmyui
JiaHi, AKi OTpUMAaHI 32 JOMOMOrol CKAAACBHX YACTUH HETNIACHO! MEeTOaNKH
60poTe6# 3 NpPa-BONOPYILIEHHAMH.

ITopax i3 UMM NMOPAAOK 3aCTOCYBAHHA CKJIANOBMX MACTHH IIACHOT qu
HernacHOl MeTOAKKH GOpOTEGH 3 NPaBONMOPYIIEHHAMU BU3HAYAC noai
KPHMIHANICTHYHOT Ta OPANCTHYHOT iHpopMaltii Ha nesHi PI3HOBHAX.

Tak, icHy1oumi cTaH po3BuUTKyY HOpPMaTHBHO-MTPOUEXYPHOTO 3aKOHOLABCTRZ
POOUTE HEAOWINBHAM BUIOBMI PO3noALn OPAMCTIHYHOY IHdopMaliii, y Tot vac
AK KpUMiHAICTHMHY iHdopManiio crodaTiy ITPONOHYBATIOCA PO3NOIINATH Ha
AOKA30BY Ta OMEPATUBHO-TAKTHYHY [3, ¢.168-171] 3 7, ¢.517 ta in.], a mizHiwe
Ha Zoka3oBy Ta opicHToBany inpopmauiro {9, ¢.11 Ta in.).

Y 1ot e yac y uusui poGir O.A Kupuuerka HeGe3ni L TaBHO MpOTIOHY€THCA
PO3poOHTH i NPUMHATH HOBWIL Opauncririno-pernameHTaril kogexc Yxpainu
(OPK Vkpainn), sxut 64 3mir 3aMIHUTH ICHYIOuE Mif3aKoHHE 1 BiXOMUYE
POSMIOPOILCHE BPEIYIOBAHHS HETNACHOT NIAILHOCT] 10 6opotobi 3i 3m0uKHAMI
Ta 3 iHINUMU NPaBONOPYILEHHAMY [8, c.48-60; 9, ¢.35-37 ra in.], ¥V Takomy
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i gupoBHH POSMOALY KPHMINANICTIIHOT T2 0pncTy HOT indopmarii mir 6y
pnapati TaK: . : :
Kp“MiuaJHCTH‘ma ""Popfmum NOANAECTLCH Ha:
‘. ocnoeni (npami, nenpami) doxazu, 106to BiAOMOCT] npo GaxkTuyni nani
L oNMAIOTS sHaueHHA I 60poTLOU 3 {ICBHUM NPaBOMOpPYIIEHHAM T4 mpuia;{;
. JOTOMOTOIO CKA3NOBUX r{lacuo.; METOAWKY BEAEHHS AaHOT 6
COPABKY: nepenGaueHOMY BiAfOBin-
olLicAYPHHM KOJIEKCOM.

2, Opiermyiona (npama, nenpama) Inopmayin, sxwo TAKOTO PoAy
siZOMOCTI OTPUMall 33 JOTIOMOTOKO CKIIANOBMX YAaCTMH MMACHOT METOZMKH
gopoTb0¥ 3 NPABONOPYLICHHAMM, ANC NOPYMIEHHAM BU-MOT JAHOTO KOACKCY
460 p3arali y NO3anpoLECyabHIE AisUTLHOCTI.

Pi3HOBHAAMY OPURCTHYHOT inpopmauil y TakoMy pasi Mornu 6 craTu:

1. JonomixHi (NpAMIi, HeNIpaAMi) MoKa3u, AKIO aKATOTi4HI BiAOMOCTI npo
paxrnuHi AaHi OTPMMAaHi 3a JIONO-MOroK CKAAZOBMX YaCTHH HEDIacHOI
meTofMKd 00poTEGNA 3 NPABONOPYWIEHHAMN | 3 JOTPUMAHHAM BUMOT
OpAMCTHUHC-PENTAMEHTHOIO Koaekey Ykpainu (Opa.PK Vkpaiuu) aGo
MiHAPOAHOTO CRAMCTAURO-PeIIAMEN THOTO Xoaekey (MixH. Opa, PX) [9, ¢.36-
37: 10, ¢.6-7, 9-10 12 in.].

2. Hopoura (xubna) indhopmayin, Axio taki BIAOMOCTI OTpUMaHi 32
AOHOMOIORy CKJa-AOBMX YACTHH HEINAacHOT MeToxMkH 6opoThOH 3
NpaBOTOPYINEHHAMH 1 3 NOPYIICHHIM BHMOT yKa3saHuX kopekcis [10, ¢.9-10
T if.].

V 150MY BUNAIXY ZOUINBHO BCTANOBHTH [IDABHJIIO, 3TiHO 3 AKHM DilUCHHA
cyity 300 IHIIOro yROBHOBAXEHOIC HA L€ CMIBPOGITHHKAE aHTUAC/HIKTHOrO
Oprany, uo o6Mexye npasa i CBOSOAM IPOMAAHUHA, HE MOXKE [PYHTYBATHCA
ARIIE HA OCHOBHUX HETIPIMMX i JOMOMDKHMX Z0Ka3ax.

Bunanky kX SHKOPUCTaHHA oOpieHTyod0f indopmaunii nosuHHi
0BMesyBaTHCK OLIHKOK NOKa3iB abe iHLIol indopmauii | MeToro 3a0e3neycHH
AKICHOL, partionassHol Ta ehexTranol poboTy 3 prepenaMu uiel indopmauii.

YV okt e uac, A U040 OTPAMAaHHA Mopodnoi (xubHoi) indopmanii
RONINBHO BM3HATH 3NO-YUHHAMM, @ BUKOPUCTOBYBaHHA Liiel indopmanii 3 Oyas-
K010 MexKCI0 3aG0opoHuTH. TIpUdOMy HOKApaHHA 32 JaHUA 3704YMH NOBHHHO
Sy1¥ BacTinbka CyBOpuM, 00, Npu-HAHMHI, 3HAYHO 3HHIHTU BUMRAKH
ROpyenss oparcTiuHoro pertameinty [10, c.10]. .

doxepena srasanux pisHOBMAIE AHTHAENKTHOY iHbOpMANIT MOAAIOTHCA
Ha 1B1 BenMKi rpynn:

_3- Ocobueri gxepesn, T06TO OCYaHi JIOAH, BifHOCHO RKHBX Y
CNiBpOGiTHUKIB aHTUAENIKTHHX OPraHiB NOBUHHO OyTH XO4a 6 l'fP"")"“W““"’
o B ixni# nam’ari 36epemnca BigoMocTi Npo daxTyyHi JaHl, AKI MAlOTSH
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sHayeHHR I GopoTOH 3 KOHKPETHHM NPAaBOMOPYLICHNAM, i wmgo y;
3MOXYTh a€KBATHO NEPEAATH M TAKOro poay BIAOMOCTI,

7. Peuosi mkepena, Aki, y CBOIO 4€Pry, MAPOSAMRIOTLCA Ha apj 'yn

H;

mpaco-cybcmanyil i 00Kymenmu. .
Buaosnii nepesiik 0COOHCTHX JUKepea Y KOXXHIA HOPMATHBHO-[(po e AYpuii;
&

cuctemi Gyne meuto iHwuM. Hanpukian, B AHTUKPUMIHATLHOMY Poneg;
ocoGHCTHMHE JoKepeaamu PakTHYRO € |

1. Ouesudeydp - ocoba, Aka 5e3MOCEPEUAHBO CRIpUHMala 05CTagyy,
niaroro-BkH abo 3AiHCHEHHS 310U HHY YU NPYXOBAHHA #oro cniaiBs, 10470 0o
4K4 BONOAIE 6€3TOCEPEAHEOI0 aHTUAETIKTHOIO IHQOEMALUED, .

2. Csidok - 0co6a, axa 36epirae B nam’'aTi Oyab-sxi ixili Binomocsi, o
MAlOTh 3HAYeHHA ANA MPAaBHILHOIO BUPHLCHEI KORKPETHOT KPUMiHanpkgy
cripasy 260 B LTI WHPOKOMY FIIAHI - 1% GOPOTBOM 3 KOHIpE [1am STNK HOM,
10670 0c06a, AKA BOJOAIE OMOCEPEIKOBAHOO AHTHACAIKTHOI iHGOpMaiick,

3. Homepniauii —0co6a, AKil ACHHHOM 0€3110Cene ANLG 3234810 $itayHoj,
MOPaNbHOI Y MatepialbHOI IKOAH.

4. Hpedcmaenux nomepninoze — ocoda, AKa npeicTaBifec iHTepocy
MIOMEPIIOTNo, HEAIEIRATHONO ad0 OOMEMEHO AI€3SATHOIC NOTSPIINOTO,

5. Ilido3proeanuii — oco63, BIAHOCHO AKOT € COIPY!HTOBAHI Lani rps i
MPUYETHICTD O MEBHOTO VICYHUHY i AXA B MiDY NOBEIEHOCTI SXA3aHKX Tairx
BIAMOBIAHUM MHHOM 3MiHIOIOTh CBIH NPCUSCYIBHUA CTavTye: ebsuspesuenui,
niocyonuii, 3acyoxceruti, sunpasoaruii. TIopan 13 LAM yxa3ana ocoba soxe
iMeHyBaTHCH i @ '#3HeM, AKIO BOHA 3aTPAMaHA i saapewurosana abo Binbysac
HOKapaHHA Y BUIAAAi no30aBiacHHs BOii. [licis asixpusHHA 3 Mmicup
o36aBaeHHA BOJI 1 10 3HATTA YK NOTALLCHHS Y BCTRHOBACHOMY HOPALKY CTPOKY
cyauMocTi Takifi 0cobi AOLIABHO HAAATH HOPMETHBHO-DPOUSAYpHE
HaliMEHyBaHHA “3einonennii”. Lle 6 HO38GIWIO AKUCHTYBATH YRATY Ha TOMY,
1o GopoTh6a 3i 3M0UUKEOM, AKkui 6yAc BARHEHO PaHiLze 3BLIbHEHNM i 30 AKk4R
BiH Bxxe BiA6yB MOKAPAHHA, NOKH IO HE 328 PUICHA, OCKITHKY ShHI OTMENHES
nipas i ceo60oa y Takoi 0COOH ICHYXOTb | HEOOXIAHICTL OTPUMYBATH BLJL HET ISBH]
AHTUACHIKTHY iH(OpMaLiio Bce HIe ICHYE.

6. Excnepm — 0c00a, sika MA€ BHIKY CAELLIANIbHY OCBITY HE HEX4Y piara
“crmenianicT” i BHKOHa/JA Y BCT2HCGBJNEGHOMY 3aKOHOM TMOPARAKY T& 3
BUKOPMCTAHHAM BIANOBIAHYX CMEIIAJIbHHX 3Hadh {34 BUHSTKOM nPABOBHX)
EKCTIEPTHE AOCI KEHHS PEYOBHX IDKEPEIL, HCRAIRA JI0RMHM T2 IHIIAX OC Tas Ul
i bakTiB i 3 IPUBOAY LHOIO HIKABUTH CHIBPOGITHUKIE AHTHASTIXTHIX OpTuiS
AK 0COOUCTE JKEPENO.

Vei iHI Y4aCHMKN aHTHIPUMIHABLHOTO poLecy: (PaxiBii, AKMX 3anY idl0Tb
10 6opoTs6H 31 3n04uHaMK y nopsaky cr.128-1 KIIK YkpaiHn, nepexnanath
MO-HATI, OPANCTH, CAIANI, CYML, IPUCHKHI 3aCiAATE], NPOKYPOPH, AABOKETH
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L, STYHANTE B ARVC T OCO-OHCTUN JOREPCA TRILKM wepe3 oAnN i3
e

k—;\\.ﬂl“\ l\}\‘l!f M) PNII\ CTAN 1R
E

YV oaamoMm) BHMAIRY RRpTO MLAKPECANTH, WO Ne AVNYCRACTBCR NOECAHIHNHA
ye TLARAN PIIHUN CTANVIB OCOGUCTUX axepen, 8 W iHwnX MPOUC CYRNTBHHX
“\13 YA HUKIR amuxpmumnmom CYAMHHCTBA.

LOSATFOUSA) PHS ITPMINQIONR 0CcotHeTRX axepen Ginb THROBA AN
QUIR=C THH RO PEITIAMENTY, 1B AHIN BLAKPHTIR nyQrixauil Ha3BaHg GyTH He
MUDRTS

Pi3HOBIAN PCUOBHX JOKEPEN SHTHKPHMIHANBHOIO NPOUECY KPaie NOAATH
3K

1. Tpacocyécmaniyil, TOOTO Gyab-2K1 PENOBT OKEPLNA, WO 3ATYUESHI Y chepy
JTOMMHHOT ATLTSHOC T (SHAPLLAR STOMHNY, 06 €KTH TO-HUHKHHX Ail, IepeayciM
i, aKi 26ePeNi KA COG ClAM AT IONMHY, FPOLL TA IR LWIKKOCTI, 3A06YTi
INONHEHHM ULIAXOM, 1T.10), 200 tHwi Peosi ke pena Gyab-280ne arperaTHoro
cTAdY, SKi MOXYTHL MRTH 3IHAYEHHA A% BHPIWEHHR 38BA8HL
&M TH-KPRMIHINBHOTO CYACUMHCTBE, Nepwl 38 BCe, AK CyOemanuil CBOTMH
CYOC TAHLIOHANL-HRM KR BIACTHBOCTRME (O3HAKAMHK S3OBHIWHBOT | BHYTPilWHBOY
6VACOBH, AKICHO-KINBKICHHM CRRAAOM TOWwoe; 860 aK mpacu y BHraaai
MaTEPIaNbHO PIKCOBAHOrNO BiROOPAXKCHHA O3HIK 30BRIWHLOT OYAOBH
TPacOYTBOPKIOYOro ob’exra (¢io6umnu), aéo 3arans-HOMO Xapaxtepy
30BHIWHEBOL AT, 800 MEBHMX CHTYATHBHHX XA&PIKTCPHCTHK B3AEMOAIIO-YHX
00’ exTiB (Qlacnocmuvni | cumyamueni 8i0o6padcenna).

2. JAonysmer i, TO6TO Oy1b-RKi PCHOBI DKEPLAR, L0 3ANYUCHI | HE 3RTyHCHi
y cdepy WIOSHHHNX AIR i MOXYTh MATH 3HAUCHHA L1R BH-PIlICHHR 328BRaHL
AHTHKPHMIHANBLHOID CYAOYHHCTBA uepe3 ocofuMBuiR xapakTep i cno-cib
Qircauii 8 HUX BI3yAnBHOT i CAYXOBOI iIRpOpMaUIl NPO moanHY a6o OyRb-axi
pe-40Bi JKepena.

ik Gaunmo, TpacocyOGcraHuil y CBOKX Hepry B METOAHYHOMY
(KpiftMiHANICTHYHO-OPAHCTHYHOMY) ACTICKTI NOALIAIOTLCA Ha cyGcTanuil i
TPAcH. [ITOHATTR OCTAHHIX TAKOX 3HAYHO [UMPLUE 3araNbHOBHIHAHOTO (y surnani
pi3HOrO pony AiKiMHMX cnigis) i Bxmodae BiGGHTKW T& AIArHOCTHUHI i
cHTyainitvi 3in06paxeHHA. Biablue Toro, TPacoCyGCTaHIIT Y LILIOMY BHMAraloTh
BH10BOIO PO3NOAiINY B 3aNEXHOCTI Bij HOPMARTHBHO-NPOUCAYPHHX
0cO6AHBOCTEN POGOTH 3 HMUMH, AKI HE MOXE NPEICHTYBATH HEMOALNBHE
CRoBOCMANY MEHHS “peqoBi NoKka3H” wrHBOT CT.78 KIIK YkpaiHh.

BWXOAA4YK 3 BURNAAEHOrO, TpacocybcTanuil 3a oco6nucocmsxu.
HopMamusHo-npoKedypuol pobomu 3 RuUME DOUINBRO NMOAINUTH HAa Taxti
PI3HOBHAR:

l. Makpooo6'exmu (8 MiCAR BUKOHAHHRA BHMOT YAOCKOHAACHOTO
AHTHKPHMIHANBHOTO CYAOMHMHCTBA - pewosl Ooxasu), To6TO0 TaKi
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Tpacocy6cTanuil, aKi 3aBRAKM CBOIM AOCTATHLO BCAUKUM poyy;
XapaKTepHUCTAKAM Ta THIIKM BIACTUBOC-TAM MOXYTh OyTH 6einoce;,

BI3yAIbHO cnpuiHATI yHaCHHKAMH ANTUKPUMINA-JILHOTO Cy10unKcry, g
jany4eHHR cneniajbHuX 3nals 360 TEXHITHUX 3aco0in | Me-Top 3

in
PO3LHPIOIOTH MOXK/IMBOCTI Opranis 30opy Ta iIWKX Opralis cupyy,
MO-AUHHA.

Buxoaauyu 3 LHOr0 TiNbKK 3 TAkOrO POty PEHOBHUMH LOKCPCHaMy HCMae
nepeikoA A BUKOHAHHA BCIX Heo6x1mm)f viMor :mrmoro KIIK Vipaiuy
30KpeMa, CT.79 KIK Vkpainu npo HEOOXIAHICTS 1{( pergnbuoro Ornsyy ,
AOKYMEHTYBaHHR Y NPOUCCYANbHUX AOKYMEHTAX THAMBLAYAI3YI04ux iy
MOPOOTiYHIX O3HAK, IO MOXUIMBOCTI ¢otorpadysanHs, i npo 3anyuemuy iy
o cripasu B AxocTi pevoBux aokalis; ¢1.313 KITK Yxpainu npo npen’ssienyy
IX YYaCHMKAM CyAOBOTO pO3risay, o6 OCTAHHI MO ZBEPHY M yrary Cyy
Ha Ti 4M iHWi OCOONUBOCTI PEHOBUX JDKEPES, IO MOXYTh MATH 3HAYEHNS fay
NpasWILHOINO BUPIWICHHA CIIPABH, Ta iH.

Cawme BxazaHi 06CTaBMHY § pOGIATE MOXIHBHM 3ATHUNTH 3arallbHOB1IHaNe
MpOUECYANbHE CHOBOCIIONY YSHHA “peyoBi A0Ka3K’ LIS HAAMEHYBAHHA TiNbky
BiIAHOCHO HEBENMKOT HACTUHU TPACOCYOCTaHUI M, AK: BILANOBIAAIOTH BUKII3 A€HNM
BMMOIaM.

2. Mikpoo6’cxmu (mikpopeuoei 0oxazu), ToOTO Taxi tpacoCydScTaHLil, day
HAasBHOCTI AKHX yYepes IXHi HE3HauYHi pO3MIPHI XapaKTe-PHCTHKY B HOPMATLHHX
YMOBaX CIOCTEPEKCHHS LUE MOXKE 6yTH BCTAHORIEHMUHU, TOAL 1K BUAESIE HHA TXHIX
mopdonoridHux o3Hak (popMu, KOlip, XapaKTEp IXHLOI MOBEP-XH) 12 iH.), w10
ix iHgUBiAYyasi3yloTh, BHMArac 3acToCyBaHHa xoua 6 HalnpocTiumx
36LAbyBaIBHUX 32c00iB | METOAIB, @ TAKOXK OiNblL Mi2€PHI pe4OB: Jkepena
JOKa3iB, pO3MipHi XapakTePUCTUKH SAKWX ZNO3BOAAIOTL Oe3nocepenHtsbo
CIPUAHATH 1X 32 1OIO-MOIOK0 NM03anadoparopHol 30inbLIyBaNTLHOT TEXHIKK |
6e3 3aMyueHHA cneliaibHUX 3HaHb Y GOpMi SKCNEPTHOTO AOCHIKEEHA.

Ak 6aunmo, eucsiTiedi BuMory YHHHOIo KIIK Yxpainu y yacTuki podoTs
3 PEYOBHUMH DKEPEIaMHM Y NMOBHOMY 00Cs31 MOXYTh OyTH BHMKOHAHI i 1WOAV
MikpopeuoBux aoka3iB. [Ipore TyT yXe € neBHa oCOONMBICTD: YCI Y4acHukH
AHTHKPHUMIHAILHOIO MPOUECY, AKI 3allyueHi A0 poOOoTH 3 MiKpooO’ eKTaMi
(MixpopeuoBuMH fOKa3aMH), TOOTO CiMi, MOHATI, CYAi, MPOKYPOPH, AABOKITH
Ta iHWi, MaTh cnpuitMaTu ue#t pi3HOBHA TpacocyOcTanlf Ueped
no3zanaGopatopui 36inbwyBansHi 3aco6u i gaunh GaxT nosuneH Oyri
BiAoOpaxeHuit y BiANOBIAHKX HOPMATUBHO-NPOLICAYPHHX AOKYMSHTAX.

3po3yMUIO, IO JaHa MCTOAUYHA | HOPMATHBHO-HPOLIEAYPHA CNCLIMPIMHICTD
poGoTtu 3 Takoro posy TpacocyGeranuismMu 0Gymosnioe HeoOXiAHICTD IX
BUALICHHA B OKpEeM#uil pi3HOBMA, i3 METOAUMHO! TOUKHK 30py Y MIKDOOO €KTH, 3
3 HOPMATUBHO-TIPOLUEAYPHOT TOYKH JOPY - Y MiKpOPeY0BI nora3H. Bnxoaaun 3
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o, poboTy 3 MiKPOPEYOBHUMHU AOKa3aMu Tpeba y Biariosi aHKux HOPMaTHBHO-
ubzluénypunx KOACKCaX BIAOKPEMUTY BiA poGOTH 3 Pe4OBUMK H0Ka3aAMM.
"P 3, Yasmpamikpoob'ekmu (mixkpopeuosl dokazu), 10610 Taki
TpacocyﬁcTaHm?, AKI HEpE3 NoAanbuie IMEHIWEHHA IXHIX po3MipHux
(apaKTepUCTHK MOXYTs OyTHu 6c3nocep.ennbo CNpUAHATI yuacHukamu
aHTKKp“MiH&HbHOI"O 9)’110‘{PIHC:TBa J4LIE 13 32CTOCYBaHHAM naboparopyof
36iﬂbmy3ajlbﬂo'f TeXHIKH a0 i3 3any4yeHHAM crnenianbHUX 3HAHD y ¢opmi
eKCMIEPTHOTO AOCTIIDKCHHA,

Vka3aHu# pi3HOBUI TpacoCyOCTaHuUi, Ha BiaMiHY Big MiKp0o06’eKTiB, Mac
e MEeH1ITi PO3MIPHI XapaKTePUCTHKH, TaKi, AKi Bke He MOXYThb 6yTH CIPHHHATI
Heo30pPOEHMM OKOM JIOAMHY B3arasi, a nozanaboparopHi 36L1b1yBanbHi 3aco6u
B KPAwiOMY BMNAAKY 3IMOXYTb HaJaTh MOXUIMBICTb YCTAHOBHUTH TijIbkH (GakT
HaSBHOCTI YNsTPaMikpoo6’ekris. BussieHns x iHaMBiAyanizyouux
MOpdONOTIYHHMX 03HAK YILTPaMixpoo6 exTiB (iX GopMH, Koslip, XapaKTep IXHLOT
nopep-xHi Ta iH.) noTpebye 3anyuenHa sxe nabGoparopuux, To6TO
CTallOHAPHUX, EKCAEPTHMX, 30inbLIyBaNbHUX 3ac06iB. Le x, A0 peyi, BuMarae
#1 3aMyYCHHA CNIEMIAJIBHUX 3HAHBb Y GOPMi eKCIEPTHOTO ROCNiIHKEHHA.

TakuM YHHOM, CTA€ OUEBUAHNM, LIO NponucaHa y yuHHoMy KITK Ykpainu
MpoUeaypa poGOTH 3 PEYOBHMH JOKA3aMH Y JAHOMY BHMIMAAKY BXKE HE MOXKE
6y BHKOHaHA | IPAKTHMHO MAIOTh Micle Ti YM IHIII BUMAAKK NOPYIIEHHA.

O.A.KupyueHKo BKa3y€e Ha Taki NOPYIIEHHA YUHHOTO AHTHKPHM iHAJIbHOIO
3aKOHOJABCTBA Y YacCTHHiI POoGOTH 3 KaHOFO POAYy Mikpoo6’ekramu: 1.
Mikpoo6’eKTH 3ajfy4aloThCs IO COPABH B AKOCTI peyoBUX pkepen: 1.1. Bea ix
CRiAYOro OMIAAY T2 ONKCY Y MPOTOKOJ i NOCTAHOBI CNIAYOTO YM B yXBani CyAnYy,
wo mMano Mmicue y 37% susuenux cnpas. 1.2. 3a ymoB dpanscudikauii nporoxormy
OrIAXY Ta MOCT2HOBH CJTiAMOT0 YH YXBANM CY/Y TIPO 38Ty 4EHHS Mikpoo6’eKTis
[0 COpaBH B AKOCTi PEYOBHX AOKA3IB LIISIXOM BHECEHHA Y BKA3aHi JOKYMEHTH
OMHCY MikpooG’€kTiB i3 BHCHOBKY Mi3Rile MpoBefeHOT excnepTH3K — 23%,
1.3. 3a yMOB BHECEHHN y MPOTOKOA OMIAXY ONHCY MikpooO’exTiB 3i cris
cnewianicra, skui 3ayueHui 10 AaHOT po6OTH CaMe 3 YKa3aHOK METOIO, afne
0e3 BinoOpaxenHs ganoro baxty — 5%. 2. Mikpoo6’€xTU BUKOPUCTOBYIOTLCH
AK pe4oBi noKa3u Ge3 BUHECEHHS BiANIOBIAHOT NOCTAHOBH CiAYOro 260 YXBAIH
cyny ~22% [7, ¢.236).

Vka3ani NOpyIeHHA 0OYMOBICHI THM, 1O CHiguuit 3 OHATAMHU a6o cya
APaKTUYHO He B 3MO3i NoGauuTH yNBTPAMikpOO6’ €KTH, AKi A% UBLOTO
MOTPebyioTh 3amyuenns BiACYTHIX y HMX NAGOPAaTOPHHX 36inbulyBANBHHX
3acobis. A BukoHaHHs % BuMOT unHKONO KIK Yxpainu y wacTuni poGoTH 3
PCHOBUMH nokazamu (cT.cT.79, 313 Ta in.) noGynosaHe Ha HEOGXiAHOCTI iX
Ge3nocepeannoro Bi3yansHOro cnpuitHaTTa. [IpMuoMy TYT, K NpaBUIBHO
Haronowye O.A.Knpuuenko, He MOXHA ATH MO WAAXY, 33NPOMOHOBAHOMY
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J1.B.BinnuupkuM, H.1 KIMMEHKO Ta ACAKNMH i}iumMH BYCHHMUY, 110 35
10 TOro, WO NPOBOAMTH B YKa3aHIA CHTyallll ONIAN 32 yyacTig pg
eKCIIEpTHIA ycTaHosi. LInM CaMHM EKCIICPTHE z.locmml(eum neperpg
y caifuuit 4n CyA0BUH ORIAN [7, c.247-248 Ta in.]. |

Binpl nNpaBuAbHO POOHTH TaK, AK PaAHTb y JOKTOPCHKilt pue
O.A KuprueHko: po3poOnTy aJis xoxmoro.plauozuny TpacocyocTanyyjj
HOPMATUBHO-NIPOUEAYPHY PEMIAMEHTAUII0, AKY MOXHa Gyno 6 FIPaK Ty g
sukoHatu [6, c.124 Ta iH.]J. Buxomsuu 3 LbOTO, npu po6or; .
ynsTpamMikpoo6’extamu (y/I5TPaMiKpOpeHOBUMU NOKA3AMH) Ha Chizyory ,
MOKATUMH a60 Ha cyi Tpeba NOKNACTH 3aBAAHHS i3 30MpaHHA e BIPOTri Npypy
HOCIIB TAKOI0 POAY TPACOCYOCTAHLIHM | 3 NPU3HAYEHHSA EKCIIEPTH3H i3 3aBNTaHHgy
BUSARIICHHS # NONANBIIONG HOCHIKEHHA CaMHX YIBTPaMikpoo6’exriB. Jokazog,
3HAYMMICTh OCTAHHIX y TakoMy pa3i Oyae peanizyBaTHCA uYepe3 BUCHomoy
CKCNEPTHU3HN, A0 AKOrO sAK AONATOK | NOBUHHI 33NYy4aTHCK mxe
YABTPaMiKPOPEYOBi JOKa3H, 3aMKC MPO L0 BUKOHYE Y BUCHOBKY €Kcrepr. Biy
Xe y BUCHOBKY €KCNEpTU3Y Mae€ BinoOpasuTH i yci HeoOXiaHi Mopdonoriyyi
O3HaKM yAbTpaMmikpoo6’exris, uo ix iHauBigyanizyors. To6To ornsy i
AOKYMEHTYBAHHS MOPGOIOIiYHUX O3HAK YIBTPaMikpooG’eKTiB MaloTs Gytu
NepejiaHi Bi C11140r0 3 NOHATUMME YH CYLY A0 €KCIIEPTA, Y SKOTO A LUBOTO ¢
HeoOxifHa naboparopHa 36iTbUyBaNbHA TEXHIKA i, 3pO3yMiNIO, Bianmosinmi
crieniaibHi 3HaHHS | HABHYKK POOOTH 3 TAKOro POy TPAcOCyOGCTaAHLIAMM,

4. Ynompao6’cxkmu (yrvmpapeuoei dokasu), To6To Taki TpacocybcTaHuji,
pe4oBi mxepena, AKi Yepe3 nMoganbuie 3MEHIIEHHA CBOIX pPO3MipRUX
XapakTepUCTHK HEAOCTYNHi 6e3moCepeIHbOMY CIPUMHATTIO JIONHHH HABITH
3a I0NIOMOTOI0 1abopaTtopHuX 30ibLIyBaNIBHUX 3acobiBs, a TOMY BHUMAaraioTh
3aCTOCYBaHHA AN po6OTH 3 HUMH ONOCEPEAKOBAHMX METOIIB AKiCHO-
KUTBKICHOTO aHaftisy i 3ally4eHHA CreniaNbiuX 3HaHb Y HOPMi EKCHEPTHOTO
OOCHIIKEHHS.

Ax 6auumo, it y TaHOMY BUITAAKY HE TLIBKM HEMOMUTHBO BUKOHATY BUMOTH
YHHHOTO AHTMKPUMIHAJIBHOTO 3aKOHOIABCTBA, a M 3anpONOHOBAHHMHA BHILE
NopanoK poboTH 3 ynbTpaMikpoo6’ekTaMM mignsrae nomanshlioMy
BAOCKOHANICHHIO, OCKiIbKH MopdoJoriuni o3Haku, mo inauBinyanizyorh
ynsTpaol’€XTH, BUABUTH HE MOXKE HABITh ekcnept. Tomy, 36epiraoui B
OCHOBHOMY NI ynbTpaoG'€KTiB BHKJIAAEHHHM BHIIE nopsagok poGoTH 3
YABTPaMikpoo6’ €EKTaMU, Ha eXCTIEPTA MOKIIAJAETLCH BIKE 3aBAAHHA 3 PETEILHOIO
AOKYMCHTYBAHHA JMUIC NPOUECAYPH 3aCTOCYBAHHA QO YJbTpPaol €KTiB
OMOCEPEAKOBAHUX METOAIB AKICHOIrO YM KiTbKICHOIO aHanily, Hanpukiai,
HEUTPOHHO-AKTUBA LI AHOINO aHanisy, TOHKOWIAPOBO1 XpoMmarorpadii, aroMHO~
abCcopOLIHHOrO aHaNi3y, 0N0POAOriuHOro MeTORY Ta iH. CaMi x yAbTpaos’ eKTH
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pxcrepT Mae BIAMOBIAHKM 3alMCOM Yy BHCHOBKY C€KCTICPTH3M 3aNyuMuTH 110
5CTAHHBOTO AK JONATKH B AKOCT BXE YNLTPApeuoBMX ROKaIiB,

5. Ilapao6’exmu (napapeuosl ookazu), o610 Taxi TpacocybcTanuii
Gesnocepeans poboTa 3 AKUMH HENiAroOTOBAEHUX yqacm..(i,;
gHTHKPUMIHANBHOTO CYNOYHHCTBA HENPUIYCTHMA “Epe3 HasBHICTS Y HUX
ye6e3Ted HUX LIS KHUTTA | 310pOB’A NOAUHU BNACTUBOCTEN (panioakTHBHOCTI,
oTpyHHOCTI T IH.).

BuX0OAf4H 3 YKa3aHOro, 06’€KTHBHO po6oTa 3 Napao6’ekTaMu Moxe 6yTi
pHKOHAHA 3 AOTPUMAHHAM BuMMOTr 4uHHOro KIIK Vkpaium, To6T0
6e3NOCEPEAHBO CIIRYNAM i3 NOHATUMH, CYAACIO TA iHWMMH YY4aCHUKAMHK
CyL0BOTO PO3TIAAY CnpaBH. IIpoTe TYT BHHHKAIOTH yXe MCBHI €THYHI
eperioHU: YK AOMYyCTUMO NiAAaBaTH HeGe3neui 3010poB’A HEMIANOTOBACHOTO
pis W€l poOOTH CRIANMOrO i MOHATHX NP OMAA i OKYMEHTYBAHHI TaKoro
poay TpacocybcTaumiii B nopsaaxy ¢r.79 KITK Ykpainu, y Taxi#t xe Mipi
HETIATOTOBJICHUX KO Ui€T poGoTH cyaaiB Ta iHWIMX Y4YaCHHMKIB CyAOBOrO
3aciIaHHA NPU OrNAAi napao6’exTis B nopsaky cr.313 KIIK Vkpaiuu Ta in.?
3po3yMino, mo Hi. o6 usomy 3anobirtn, Tpe6a yAOCKOHANUTH YMHHE
AHTHXPUMIHAIBHE 33aKOHONABCTBO, MOKJIABLIHA Ha CJIiAMOT0 3 MOHATUMM JIMILE
3aBJAHHA 3 BUABJICHHSA BipOTiAHHX HOCIiB Mapao6’€KTiB (AKMM Yy XaHOMY
BHNAAKY MOXE PO3IrIAAATUCA I Micue noaii M iHe Micue3HaxXoMmKeHH] TaKoTO
poAy TpacocyOCTaHUil) i NPU3HAYECHHA €KCNEePTHU3H i3 3aBAAHHAM IX
NoAaNBIIOro 30UpaHHa Ta ROCHiIMKEHHA [7, ¢.235 Ta iH.).

Excriept 6inbil NiATOTOBIEHHA OO TOro, 100, BUKOHYIOUU 3aBAAHHA
cAiAYOro 4Yu cyay, He 3aBJAaTH LIKOAU CBOEMY 320pOB’K0. BiH noBuHEH
BiANOBiAHUM 3aMHUCOM Y BUCHOBKY €KCIIEPTHU3H 3aNYy4HTH yIAsTPAob’€KTH fAK
JOJATKH B AKOCTI BXX€ MapapedoBMX AOKa3iB, BU3Ha4aTH Micue 36epiraHns i
XapakTep yNakoBKH LHX TPacoCyOcTaHuUii. ¥V TakoMy pa3i napape4osi fokasu
nicns NpoBeACHHSA SKCIICPTH3H BKe HE NOBMHHI AOCTABJIATUCH Y CYJ JUIA OITIA Y
Y4aCHMKaMHU CYJOBOro 3acifiaHHi, a iX A0Ka3oBa 3HAUYMMICTh Ma€ OyTH
peanizoBana NUlIe Yepe3 BUCHOBOK CKCTIEPTH3H Ta NEPBHHMI MPOUCCYANbHI
ROKYMEHTH 3 BHUABJIEHHA IXHIX BipOriAHHX HOCIiB.

6. Jamenmuoo6’exmu (ramenmuopeyosl ookaszu), To6To Taxi
Tpacocy6cranuii, 6e3nocepeaHs po6oTa 3 AKHMH YYACHHKIB
AHTUKPUMiHANBLHOTO CYAOYHMHCTBA HEMOXKJIMBA Y€pe€3 HAABHICTb Y HUX
HEYCYBHHMX O3HaK JJaTEHTHOCTI (0COGNMBOCTI ACKPABOCTI i KOJBOPY,
NPUXOBAHICTH 34 IAPOM iHLIMX PEYOBUH, 0OCOGNMBOCTI NOBEPXHI HOCIA Ta iH.)
60 yCYHEHHA AKX MOXUTMBE JINLIE i3 3AMY4EHHAM CHELANLHUX 3HaHb Y Gopmi
CKCMIEPTHOIO AOCHIIHKSHHA.

Y nrasoMy BUNaAKy MM Ma€EMO TPacocyGcTaHLil, NpUiHHAMYU HEMOAUTRBOCTH
6e3nocepennsoi poBOTH 3 AKUMHM CNIAYOTO 3 MOHATHMH ab0 CyAy 3 yHaCHUKaMH
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CYyROBOro poO3rnsay BXe € TaK 3BaHi HEYCYBHI JNIATEHTHi O3HaKK, 1o
O3HaKM, AKi POONATL Bi3yanbHO NPUXOBAHUMH TPACOCYOCTAHUIT e y
HE3HAYHUX YW HABITh MI3EPHHX PO3MIPHUX X2PAKTEPUCTHK, a Y cun
NPUYHH, Y Nepuly 4Cpry, y cuny ocobnmnaocTti Ixnuoi ACKPAaBOCT] |

MPUXOBAHICTb TX 33 WAPOM (HLIKMX PEYOBUH, OCOBAKBOCT] fIoBepxH;
HOCiA, Hanpukaan, HOro BOPCUCTICTh T2 iH. OCKINBKH ycymepy
HEBUAMMOCTI, HABITh KOJIH BOHO MOXJ/IMBE, BUMAIaE 3aiy4eHHn cnely
3HaHb Y GOpMI CKCNEPTHIU, TO i AnA cnint!.oro 3 MOHATHMM Ta Cyny 3 110y

YHACHUKAMH CYAOBOrO 3acCiJaHHA € NEBHi NEPEUIKOAN Y BUKOHaHN] Bitmor

unnHoro KIIK Ykpainu. ToMy, Ak i B iHwMx BUnaaxax, Tpe6a ua Cinvorg

CYR MOKAaCTH 06O0B’A30K i3 MpoBeAeHHA POGOTH AKLIE NO 36MpanHio BIPOri g5y

HOCITB JIATEHTHOOG €KTIB | NPU3IHAYEHHA EKCIEPTHU3M i3 3ABJAHHAM BUABCHyy

I HOAANBLIOTO JOCIJKEHHA CaAMHX IaTEHTHO06 €kTiB. Mopdooriyui O3Haky

OCTaHHIX Y TaKOMY pa3i eKCnepT Ma€ BinoGpa3uTH y BUCHOBKY EKCNEPTHIN 5k

AORATOK, N0 AKOrO JATCHTHOOO €KTH i MOBHHHI GyTH 3ay4eHi, NpoTe Bxe s

JIATEHTHOPEUOBI JOKA3M.

Ha usomy nepenik METORMYHMX i HOPMATHBHO-NIPOLEAYPHHX Pi3HOBH iR
TpacoCyOCTaHuUi i | BUXJIAA 0COOMUBOCTEN POBOTH 3 KOKHMM i3 PI3HOBHAIB Moxe
OyTH 3aBepIUECHMIN, OCKINBKH € Ui OiHA IPYNa PEYOBUX JUKEPEN — AOKYMEHTH,
Ixnilt BunOBRIt nepenix e Ginbiw WMPOKUH, y TOM Yac AK peaaxuix cr.83
ynHHoro KIIK Ykpaiuu 3BOAUTE AOKYMEHTH NHILE A0 NMHUCHMOBUX, T2 I TO He
A0 BCiX TXHiIX pi3HOBHAIB. 3 ypaxyBaHHAM BHKJAACHOIO HE MOXHA He
noroauTvcs 3 nponosuuicio O.A Kupuuenka nepeabauutu s
AHTHKPHMIHAJIBHOMY CYAO4YMHCTBI Taki pi3HOBHAM ROKYMeHTIB: |,
Hucomodokymenmu, siKi NpeaCTaBICHI PYKOMUCHUMH, MALIHHONMCHUME,
KOM-IT"OTEpPHHMH, IPYKAPCHKHMH Ta IHLIUMU TEKCTAMM MUCHMOBOT MOBH, Y
HeOOXiAHKX BUIMAAKaX i3 BIANOBIAHMMH PEKBI3UTAMMU: IITAMIIAMHU, NEYATKOIO,
NiANHUCaMH Ta iH-1UHMH 3aCBiAYYBaJIbHUMH 3aC00aMu. 2. O6pa3zo0oxymenmu
Y BUIALI pi3HOMAHITHHX IUTaHIB, TaG/HLLb, CXEM, MATIOH-KiB, KAPTHH T2 iHLIKX
XYAOXHIX 300paxceHb pi3HUX mKepen iHdopMmauii. 3. d>omodoxyuenmu‘, K
ApeacTasieHi poTorLliBKaMH, AiadinsMaMy, Aiano3nUTH-BaMK, GoTorpadiiMm
Ta ismnumMyu nogibxoro poay HocisMu. 4. Kinodokymenmu 'y BArnadl
KiHOMUIiIBOK Ta iHUWIKX HOCITB KiHOnmpoayxuii. 5. Bideodokymenmu, 1x
npeAcCTaBJeHI NNiBKaAMH, QUCKAMH Ta iHIIUMH HOCIAMH sincosannc.)" 6.
Donoookymenmu y BArIARI MarditoOHHUX a60 AHKTOPORHMX MLtBVK,
nasep-HUX QUCKIB Ta iHWKX HOCIiB 3ByKko3anucy. 7. Forocpapodonysenms,
WO MPeACTaB/iNIOThL c06010 pizHOMaHITHI ronorpadiuri (rpnsm«‘!:p"‘)
306paxeHHa noach Ta inmwnx pevosux axepen ingopmaull.
Enexmpozpagpoookymenmu, axi MOXyTs OyTH NPEACTABACHI KCCPOKO‘:"“M"’
$axcoxoniamMu f iHWHMH eACKTPOrpadiHHUMHK KONIAMH AOKYMCHTIB Ta IHWHX
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eu0-BH n*epe-“-__g" EJ]?RMPOHM?OOK)IMCHIRH.y BRIIAAL €AEKTPOHIINX
3anHCH“KiB’ neiaxepiB Ta. THILIHUX nol.uﬁuoro poay Hociis.
ll.Ko,un’IomfPO"‘"‘.V-'"f"’"“’ AKl NPCACTABJICHI TBCpAMMM 860 ritydkumu
aHc-KaMH (ngcxcramgz, Na3CPHUMU AUCKAMHM Ta IHWHKMY HociAMH
mmn',o—repuoi‘ 1H@opmaull. .12.Imm euou do.KyMenmfc, AKI MOXYTb 3’ SBUTUCH
y MiPY PO3BHTKY mcpopmamﬂinux TCXHONOTA.

Buc08KU IMa NPONO3nLLIL. lIpencrasnena npoueaypua i no3anpoueaypHa
repMiHOAOTIA 0COOMCTHMX | PEYOBHX MKEPEN NOBUHHA CTATH TEOPETUHHOIO
oCHOBOIO A ynocxona.nemf ‘uumorf) aHTHKPUMIHAABLHOIO CYAOUMHCTBA H
(102 bLIOTO PO3BHTKY TEOPii aHTHAENiKTHOT indopMmallii.

Y TOM e 4ac NOMOKEHHS POOOTH 3 OCOOGUCTHMM 1 PEHOBHUMH JKEpPEnaMu
MaIOTh 1 ICPHAMKO-METOAMYHKHH ACMCKT, Y MJAHI YOTO AOUINBHO CTUCNO
3yMUHATHCA HA NOHATT 1 CNIBBIAHOICKHI TpaC, cybcTanui# i cninis.
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Ogorodnik AP
AND DOCUMENTS AS MATERIAL SOURCES OF INFORMATION

TRASSES :
s trasses and documents as material sourccs of in fOTmatio
n

In the articlc an author describe

NEAKI TUTABHA YYACTI IMMCHXOJIOTA Y JOITMTI
HEMOBHOJITHBLOT'O

VK 343.95
OZRHUM i3 3aBJaHb KPUMiHaJ1bHO-TIPOLECYaTIbHOTO 32KOHY € FApPaHTyBaHHs |

3aXMCT NPOLIECYATBHAX NPaB JUOAWHY | (POMAJIAHHHA. Ie, 30kpemMa, cToCyeThey
i HEMMOBHOMITHBONO.

Ins 3aGe3nedeHHs 06'CKTHBHOCTI pO3C/ixyBaHHA KPUMIHATILHOT Clipasy, a
TaKoXK IS MiHiMizalil TpaBMyBaHHA AMTAYOI NCHXIKH JOIHUTYB3HOro
HEeIOBHOMITHHOIO 32KOHOAABELb, KpIM 3arafibHHUX NPOUECYANbHUX rapanTil
ROTPMMAHHA NpPaB HENOBHOJITHIX, BBiB TAKOXK NEBHI OCODAUBL, Crieuudiuwi.
30KkpeMa, 3aKOHOJAaBellb TapaHTyBaB HENOBHOJITHBOMY MPAaBO Ha 32XUCT,
3a3HAYMBILMN, IO YYaCTh 3aXMCHUKA Yy TaKMX CNpaBax € 000B'A3K0BOIO (¢T145
KITK VYkpainu). 3akoHOMaBeUb TAKOX NO3BOJIHB Oparu y4yacts 1 3aXumiaTy
iHTepecH HEMOBHOMITHLOTO HOro 3aKOHHHM IPENCTaBHUKAM (cr.cT.168, 438 KIIK
Ykpainu).

OnHOIO 3 TAKMX FapaHTill € iHCTUTYT ywacTi neparora. IhiuranRa yuacTi
nexarora NpM NPOBEACHHI cniguux AiH HaMaranucs BupiwTH Q.flocca,
C.MartBees, B.JlazapeBa. Ane 43 cnpasii Megaror MOXe 3aXUCTHUTH
HelIOBHOJITHLOTO Bil HETaTHBHKX BIUIMBIB Ha HONO MCHXIXY, 1110 MOXYTh OyTH
CIIPHYHHEH] TPOBEACHHAM NEBHUX CIIRMHX Ai? Yu MoXke neaaror {onoMorT!
CiAYOMY HaNAroAMTH MCHXONOTIUHHUH KOHTAKT i3 HernoBoniTHiM? Ha xyMKY
B.JTazapesoi Ta I Pininenxona, Mefaror € OAHUM i3 THX Y4ACHMKIB, AKHH MOXE
B MOBHIH Mipi 326€3MEYNTH Ta 32XHCTHTH MPaBa HENOBHOMTHEOIO 2, c.15}
MeTo1o AAHOT CTATTI € TEOpeTUUHE OOTPYHTYBAHHA 120oOX1ZHOCTI yyacii
NICUXOJIOra Y JOMHUTI HEMOBHOJITHIX.

['naBa, WO periaMeHTYE 0COBGAMBOCTI KPUMIHANLHOTO NPOULCY uIoA0
HeMOBHONITHIX, Gysia BReneHa 1o KITK Yipaiuu we B 1971 poui. Ha TOH 4ac
ncnxonori.s AK Hayka nepefyBana Ha nepuwux eranax ¢popmyBatHi. Toux!
NCHXOJIOriA po3BMBANacsA B HAlPAMKY BHUpilEHHA NpodieM BiiicbKOBO
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ﬂpoMuCJIOBOFO KOMIUICKCY, NPOMUCNOBOIQO BUPOOGHMLITBA. Tomy BBeaeHHA B
Kpumiﬂa-"‘_’““ﬁ NpoLeC Takoro yHacHuka AK NCUxonor Gyno HeMowInBe Yepes
oG'eKTHBHI NPHYKHM, 30KpEMa Ti, WO BKa3yBalMCh BULIE.

[1{o » RO meparora, To B Nepion po3bynosu couianicTHuHo} OEPXasy L
ppodecin 6yna'qu HE HARNPECTHXHILLOKO, NNEAArOT MaB BUCOKMHA ¢TaTyc i nopary
g cycninscTBl. Ha Tol uac came nenaror 6yp HaliGinbwe nor'ssanuf 3
Her{OBHOJliTHiMH, 3aiMaBCA X BUXOBAHHAM i HaB4YaHHAM, BIJIUBAB Ha
popMyBaHHA pcoﬁncrocﬁ rpoMansHnHa. Ileaaror 6ys ogHo4acHo i
PUXOBATEJIEM, 1 BYNTCNICM, 1 MCUXONROroM, i onikyHoMm. Yci npobnemu, 110
BUHUKAJIM Y HEMOBHOJITHIX, BHpilnyBanuch abo GaTbkamu, abo neaaroraMu,
BOHUW HECJIM 32 HUX [TOBHY BiANOBiganbHicTs. TOMY, BpaXxoBYIOYH TEHAEHLLT TOFO
yacy, BBEACHHI 3aKOHOJABUECM IS 3aXHMCTY fIpaB HENMOBHOJITHLOMO HOBOIO
y4aCHHKa - [1€/1arora - € abCONIOTHO BUNMPaBAAHMM i BIANIOBI A€ KyXy TOIO Hacy.

Ane OypxnMBHH PO3BUTOK ncuxonorii B KiHui XX cTosiTrs 3yMoBuB
HeOOXiAHICTh NEPErNaMy AAaHOTO MONOKEHHA KPUMIHANBLHO-NPOLECYANLHOID
3aKOHY. MOACIHBOCTI IICHXOJOTIT Y KpUMIHANILHOMY NPOLIEC] HA CHOTOAHI TiALKK
MOYMHAIOTH BUBYATHCA i MOCTYOBO BINPOBAIXYBaTkca. BOHM L€ HE NOBHICTIO
pociijokeHi. BinsmicTs yyacHUKIB KpUMIHAJBHOIO MPOLECY i3 CKEIICHCOM
CTaBJIATBCS 1O BHKOPHCTAHHS MCHXOJOTiMHHMX 3HaHb IPU PO3CaigyBaHHI
snouuHIiB, OaHi€O 3 MpHuMH HeGaXkaHHA 3aly4yaTH NCHUXONOTa JO AONMUTY
HEMOBHOJIITHIX € NMpouUecyanbHe CINPOLICHHA PO3CAiAYBaHHA KPHMiHANHHOT
CIIpaBH, KOMH OOOB'A30K 3aNyUYEHHA MCHXOJIOra PO3MIAAAETHCA CHiAYHUMH,
NPOKypOpPaMH, CYANAMH AK (POpMaIbHICTb, AKa 3aBJla€ 3aMBUX KIOMNOTIB. IH1A
MpHYMHA TTOJIATaE Y BIACYTHOCTi XOCTATHBO YiTKOIO i TOBHONO HOPMATUBHOIO
perymoBaHHsA BCIX MHTaHb, MOB'A3AHUX 3 YYACTIO MCHXO00ra B KDUMIHANBHIA
crpasl.

3aKOHOAAaBELs BBAXKAE, IO [1I€aror € ¢ame Ti€k co0010, Aka MOXXe AOTIOMOITH
AK CA4YOMY, TaK 1 HETTOBHOMITHBOMY. Tak, BiamoBigHo a0 ¢T.168, ¢c1.307 KIIK
YkpaiHy AONUT HENOBHOJITHLOIO CBiAka BikoM 10 14 poxkis, a 3a po3cyaom
CJIIAYOTO YK CYAY - BIKOM OO 16 POKiB MPOBOAUTHECA B IIPUCYTHOCTI N1€arora, a
IpU HeOOXIAHOCTI - Nikaps, 6aTbKiB Y IHIIMX 3aKOHHUX NPEACTABHHKIB
HenosHoJiTHROro. Cr.438 KIIK Vkpaiuu 3a3navae, o B pa3i, KOau
HEMOBHOJITHIN 06BUHYBaueHU He NOCAT 16 pOKiB a60 AKIIO HEMOBHOII THLOIO
BU3HaHO PO3yMOBO BiICTANMM, HA AOMHTI 33 pO3CYAOM CRiAYOr0 ¥4 MPOKYpopa
a00 3a KJIONOTaHHAM 3aXHCHHKA MOXCYTh OyTH ITpHCYTHIMHK neaaror a6o sikap,
6aTbky M iHWi 3aKoHHI NPEACTABHUKK HEMOBHOAITHROTO. Ciil 3a3HAYHTH, 1O
MOXUIMBICTS YJACTi MCHMXOIOra BiATIOBIAHO OO LMX CTATEH BHKTIOUEHA, OCKIJIbKH
Ncuxonor He € nikapeM. KpiM TOro, BapTo HaroJQCHTH, WO YMHHMA KIIK
Ykpairu He nepenGauac Y4acTi Nefarora 4y nCMXoora npy AOMHTI [OTEpNiiore
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Ha IOCYAO0BOMY poO3cliAyBaHHi, M1i103PIOBAHOTO T4 NiACYAHOTO, uip ¢ Baroy
HeJONiKOM YMHHOTO 3aKOHOJABCTBA. M
1ljo »x mo npoekty KIIK VxpaiHu (peecTpauiituuii nomep 34561 .

19.05.2004 poky), TO HUM nepcnﬁaqaer.bcn, IO AOTMT MaNONiTHLO g B
pO3CyAOM ciiauoro abo cyny - { HEMOBHOMITHLOrO CBIIKA Ta NOTEPNinorg ’B;:(;
a0 16 pokis NpoBaAMTHCS B NPUCYTHOCTI NEAANOra, NCUxosiora, Nikaps qM
33KOHHOTO NPEACTABHUKA HETOBHOMITHBLOO, AKH ﬁ.,uonoma rae 3'scysary cryni 1
PO3BUTKY HENOBHOJITHLOTO Ta Horo M(.))KJIHBOCTI Y CIPURHATTI { Bj HTBODCHHI?
¢axris. [Ipn AOTUTI HEMOBHONITHLOIO I11:I103plOBaH0m Ta oGBtuBaquoro, gk:;,
He gocar 16 poxis, 260 AKILO HEMOBHONITHBLOIO BH3HAHO PO3YMOBO BiacTay,,
3a po3cyaoM ocobH, ska 3AIACHIOE D,i3.HaHHﬂ, cniguoro abo 3a lmonomnm;
32KOHHOIO IpeACTaBHMKA HEMOBHOITHEOIO UM 3aXHCHUKA MOXYTL Gyry,
MpUCYTHIMH NIEAATOT I NCHXOTOT. Ax 6auumo, npoekt KIIK Vkpaiuu BHpilye
MUTaHHA LWOAO y4acTl ICKXOJIOTa YU MeAarora MpH AONHTI NoTepninorg
MiZ03pPIOBAHOrO. Jani 3aAR1IA€THCA HEBUPILUEHHM TTMHTAHHA HOAO0 iX Y4acTi I'l'pp;
JOIAT MiACYAHOrO HEMOBHOMTHLONO. [TO3UTHBRUM € BBEACHHS Y NpoekTi KIK
Y4aCHHMKOM npn JIONUTI HEMOBHOITHIX ncuxono.ra, o He Oyno 3pobaeno y
YHHHOMY KPUMiHaIbHO-TIPOLECYATbHOMY KOACKCI.

AHani3 cyAoBOi MpPakTHKH CBiX4YMTh, 10 MOTpPeba B 3acTOCYyBanki
NCHXOJIOTIYHUX 3HAHb 414 NoTpe® nNpaBocyaas Haa3BHYaHHO aKTyatbHa.

SIki )k MepeBaru fCUXOA0Ta Hall neaaroroM?

ITo-nepure, ICHXOJNOT - daxiBeupb, AKUH npogeciiHO BHMBYAC NCHXiYH]
NPoLIECH, L0 BiaOyBaIOTHCA Y CBiJIOMOCTI JIOAMHH, 30KPEeMa HEMOBHOMITHBOTO.
[TcHXonor 3MOXKe AOMOMOITH CJIiIY4OMY Y BHABNEHHI 0COONMBOCTEH Xapaktepy
% nOBEeNiHKH HEMOBHOMITHBOIO, L0 3yMOBACHI HOro QisMuHUM i neuxivnm
dopmyBanHaM (rinep6oiniaM, iMIyJIBCUBHICTh, HaABHICTh KOMIIEKCIB,
CXWIBHICTH 0 (PaHTa3yBaHHR TOLIO).

ITo-npyre, NCHXOKOT MOXKE JOMIOMOITH HAJIArOXUTH YICHXOIOTIYHHA KOHTAKT
MDK CTiA4MM i HEMOBHOJITHIM LUTAXOM CNLIKYBaHHA 3 06oMa. ['onoBHUM Hord
3aBAAHHAM [pH LLOMY € CTBOPEHHS YABHOTO 00pasy PIBHOCTI y4acHHKIB AOTATY
yepe3 MoaeIb "Kpyrioro crony”. HeoOxiaHICTh TakuX Ail ncwxoora BHICTUKAHA
cHOpPMOBAHUM y CYCHiJIbCTBI CTEPEOTUNIOM, L0 AONHMTYBAHA ocoba 32
NepeKOHaHHAM CJILAUOrO 3amxAH BUHHA. .

[o-TpeTe, MCUXOJIOT MOXE 3aXMILATH HEMOBHOMITHBEOTO B BiAKpHTOrO |
NPUXOBAHOMD MCUXONOTIYHONO TUCKY, AKNH MOXE YHHUTH cnimunit, OCKUIbKY
HETIOBHICTIO CPOPMOBAHA NCHXiKAa HETOBHONITHHOIO € BPalinBoIO A0 pisHorO
POMY THCKIB. A 1€ MOXE BIUIMHYTH Ha NMPABAMBICTH CBIAYCHb NOMUTYBAHOTO-

Jins pearypaHHs Ha Taxi NOpyUIEHHSA NCHX0ROTY BapTo OyNo 6 HanaTH npaso

poGuTH 3ayBaKeHHA CAIHOMY 3 NOAANBIIOIO HOro ¢ikcauicro y mpoToKoM!
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A

ponuty. Lle € OAHI€I0 3 FAPAHTIN 3AXHUCTY TPaB AONATYBAHOIO HETOBHOMITHHOTO
| MOXC CALYKHTH TIACTABOIO ANA MPUTATHEHHA A0 BIAMOBIAANLHOCTI ChiAHOTO.

Kpim TOrO, 38 JONOMOTOIO MHTAHDL MCHXONOr MOKE BUABHTH NMEBH]
0CcOBAUBOCTI MOBEAIHKM HETIOBHOJNITHBOTO, LUO BIIMHYMM HA MOTHBH BYUHEHHS
3n0unHy. K CBIRYUTE CYN0BA NPAKTHKA Y CNpaBaX HEMOBHONITHIX, GinbusicTs
HEMOBHOAITHIX HE MOXYTb BIANOBICTH Ha 3aNMTaHHA Cymy: "YoMy BOHM BYHHWY
et 3nounH? LLlo cnonykano ix po #horo BynnHeHHs?",

SlkuM Xe BUMOTraM MOBUHEH BiAMNOBigaTH ncuxonor? BbauaeTses, wo
cnifumni r}pu 3aJIyYCHHI TICHXONOra MAE BIIEBHUTUCH y #oro xoMnetreHuii, y
HaABHOCTI y HBOIO NIEBHOTO PiBHS ICHXONOriYHOI OCBITH, AOCBIAY po6oTH 3
HEMOBHONITHIMH, Y 3HAHHI HHUM NICHXOAOTI1 Ti€l BIKOBOT MPyIId HENOBHOMITHIX,
10 AKOI HANIGKHTb AONMTYBaHUM. [Ipononyerbes, mob BUMOrY A0 NCHX0A0ra
6ynH TaKUMH: BULIA CUXONOri4Ha OCBiTa, CTaX pobOTH 3a CHeLlaNIbHICTIO - 3
POKH, HAYKOBUH CTYTIHE - KAHAWJAT [ICUXONOT{YHMX HAYK, Ma€ HeoOXiaHi 3HaHH:

3 neuxonorili HemoBsHONITHIX (daxiBeus y rany3i auTAa4oi Ta IOHaUBKOT
[ICKXOJIOTI1).

Y 3akoHi noBMHBO O6yTH nepenbayeHo BUMOrM AO MCHUXOAOra, KOTpHi
3aYHAETHCA A0 YYACTi Y JOMHUTI HENOBHOMITHROrO. KpiM TOro noBHHHO OyTH
3aKpiMIeHO 06OB'A30K CNIZYONO NEPEBipUTH TaK! JaHi.

Ponp ke nejarora y Cy4acHOMY CYCHUIBCTBi ACLIO HIBEMIOETHCAH, LIO
syMoBjeHO Garatema ¢akropamn. Ha CBOTOAHI Y4acTh meaarora y XOMMTI
HeNOBHONITHLOIO 3BOAMUTHCA O MAaCHBHOI PHCYTHOCTI HOro npH NpoBeAcHHI
cniauof At Ta KOHCTaTyIoua poJib. BiH € me ofiHie0 0c05010, KOTPa MATBEPKYE
33KOHHICTb NMPOBEASHHSA ACIIUTY, LIO HE 3aBXKIH BiAnosigac aificHocTi. Takol K
AyMKH npUTpHMyeThes 1 B JTasapesa ta [ PutineHKos, AKi 3a3Ha4AKOTH, L0 4acTO
3yCTPiUalOThCA BHIAMIKH JOMUTY MaJIONiTHIX CBiAKiB 1 no'rt.:pni_nm( (:t:,o 14 pokis)
y BIZCYTHOCTi mexparora. Jlo monuty oci6, koTpi crapuii 14 pokis, nejaroru
sazpu4ait He 3anpouryroThes. Hacto B SKOCTi mefjarora BUCTYaloTs 0CoOn, AKi
He MAIOTh MEAAroriaHOT OCBITH i Z0CBiMY neparoriysoi po6otu [2, €.15). 3 uum
Ba)KKO HE NONOAUTHCH. o . . '

Kpim Toro, y NpOTOKOJi HOMHTY HCTIOBHOMITHIX ¥ 61n},11.10cT1 BUIAAKIB
BiacyTHi Gyab-sKi ZaHi npo neaarora, KpiM #oro npissywa, IM 4, H063.Tbl«)81.

To6T0 Ha CLOTOAHI JOLIMLHICT i Ai€BiCTH NeAarora MpH MPOBEJCHH AOMHUTY
HeNOBHOJNITHROIO HE MiATBEpAXYETBCA. A indopmanilo, AKy MOKe HaaTH
regaror i 4MM BiH MOJXXC JAOMOMOTTH CNIiAMOMY, MOXKHA OTPMMATH LIIAXOM
MpOBEACHHA NONUTY neaarora.

Aute i unnunit KITK Ykpainy, i po3poORMKHA NPOSKTY KIK aoTpuMyroThCa
AYMKH, WO y4acTh nejaarora € 6inpw €PEeKTHBHOIO Hmc NCKXOJIOra, B 'noi.t we
Yac CTaBMATH NEped NeAarorom 3asAaHHA, aki xBani¢pikoBaHO 1 apodecinno
BUpILIY€E CaMe IICHUXOJIOr (po3pOoGHUMKI NMPOEKTY BBAKAIOTD, 1[0 TIEAAror Mac
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JONOMOTTH 3'ACYyBaTH CTyniHb -posamoxy HENOBHOJITHHOIO Ta Hory MO
y CNpHIHHATTI H Bim‘aop.eum daxtiB). Tomy, BUXOAsUY 3 B"meCKazaHO
[POMOHYETHCA BHECTH 3MIHK 110 YHHHOIO KHK'Ta NONpaBku ao Mpoexry Knm’
sxi 6 BMUMarany Bin cnin‘lOl‘O,.C)’ﬂ)’ B 0§°B ’13KOBOM.y nopsaxy 3anyan’
[ICHXOJIOTa MPH JAOTKTI HENOBHOJIITHLOIO CBLIIKA, NOTEPNiNOro, nj 11°3P!03a;,0::
0GBHHYBa4€HOTO, MiACYAHOIO. o )
B6ayacThc, MO BpaxXyBaHHA B 3aKOHOMABCTBI 1 Ha npakry
0CcOGNMMBOCTE N HEMOBHOMITHLOMO MOTJI0 OH CNPHATH NIABHILEHHIO e
y4acti ncuxonora B OXOpOHi MpaB Ta iHTEPECiB HEMOBHOMITH]

KPHUMIHAJILHOIO NMPOUECY.
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OCTULHy

Petechel O,
SOME QUESTIONS OF PARTICIPATION OF PSYCHOLOGIST IN INTERROGATION OF
MINOR
In the given article are examined the issue of the day legal status of psychologist on criminal

cases at participation of minor. An author marks the necessity of bringing of psychologist in dus-
ing conducting of interrogation of minor. -

JI.M.ITpyoxa

OCOBJIMBOCTI MPOMECIHHO-IICUXOJIO TYHOI
OIArOTOBKHM CITIBPOBITHUKIB OIIEPATUBHMX CJVKE
MIJIILII HA CYYACHOMY ETAIII PO3BUTKY VKPATHH

YK 340.6:343.95:159.98

Y 383Ky 3 peOpMyBaHHAM AEPXKABHOIO yNpaBiiHHA B YKpaiHi, axrusizauil
MpoLCCiB €BpoiHTerpallil, o NpoXoaATh y aepxasi [1;3], cTae akTyanbHAM
MUTaHHA BiAMOBiXHOT MepebynOBH CUCTEMM NpodeciitHO-MCHUXONOriHHO
MiAroToBKH CriBpoGiTHUKiE OBC, rOJI0BHOIO METOIO AKOT OBMHHA CTATH 3aMiHa
KapaabHOl dyHkiii Miniuii Ha COlianbHO-00CAyrosyiouy. 3 Toukn 30py
IOPHANYHOL NCUXONOrii, sk HaM BO24Ya€THLCA, LA NMEPEOpieHTAaLliA IOBUHHA
6§3yaaTuc5 B NCpuly Hepry Ha TBEpAOMY 3aCBOEHHI BCiMa NMpauiBHHKaMH OBC:
BIANOBIAHHX HOPM MiXKHApPOAHOTO npasa i, no- apyre, Ha 3HaHHI
cniBpoGiTHUKAM K OpraHiB BHYTPIilIHIX cnipaB oaeh, iXHiX 0cOOHCTICHHMX
AKOCTEH, MoBasi # ryMaHHOMY A0 Hux. [Ipodecitino-ncuxonoriuyi 3HaRHA

250



cT810Th OCHOBOO 174 poay:minux MOTHUBIB i wine#t r
ycrauonneumo I MATpHMLI 3 ﬂ_lollwlrl DOBIPYMX Bijg
GUpiLICHHIO NPOTADIY 1 xoucbmfc'na CMUIKYBAHHSA i .1,
10 NIABKLLENHA aa’ropu're.w CrIprOGiT}lHKiB oprauis B

3 OrMAA0OM HA AKTMBI3ALIO NPOUECiB €BpoiNTer
goTpi6HO NpK Opradizauii HaBuyanHs (nepeniar
kpanidikauii) NpakTHUHNX cnispobitHhkie OBC 3a6e3neunTy HEoOXiaHi yMoBy
(oprauizauifini, MeTomr He 3abesneyenna) [2;4] ana sxicHoro BUBYCHHA Npap
MONMHH 3 TOUKM 30Dy 3HaHb HOPM MDKHapOJHOrO HpaBa, a TaKOX SCHOro
yCBIROMJIEHHA CIIBBIAHOWIECHHA "NpaBa JIOANKEM | Miminis".

[onAT™ “npasa JIFOAMHU" NOXOAKTE 3 YABNEHHS PO FiAHICTb MOAMHY; I
npasa € yHIBEPCATLHUMH, HEBINUYXKYBAHUMH Ta piBHUMH. [l O3HaYae, IO KOXXHA
TI0AMHA Mae€ u‘ki npaea, HIXTO He MOXe OyTH mo3babnenuit uux npas abo
BIAMOBUTHCA BINL HEX 1 KOXKEH HaAINeHUH NpaBaMy JHOAWHK B OJHAKOBIH Mipi,
HE3IEXKHO BIX TAKHX KPUTEPIiB, K paca, komip WKIPH, CTaTh, MOBA, peiris,
NOMTHUHI T4 [HIi NEpexOHaHHS, HAiOHATLHICTE 260 couiamLHuiH CTaTyC,
MAHHOBHHA CTATYC, CTATYC 32 NOXOAXEHHSM (HAPOMKEHHAM) 260 Oyas-akui
JELIMH cTaTyc. [Tpasa noAvHM 3aKpinvieHi B Mi>KHApOAHUX JOKYMEHTAX, TAKHX,
K 3araibHa ACKIIapallis pas JoNMHK, MixHapoauui ITakT npo ekoHoMiuHi,
COLianbHi Ta KyJBTYpHi npasa, MikHapoauuii [1akT npo rpomagxHChxi Ta
ONITHYHI NIPasa, PETIGHANLHMA Yroax i3 pas JFOLHHH, a TAKOXK JOKYMEHTAX,
AKI CTOCYSOTHCH KOHKPETHHX acleKTiB 3aXMCTY NpaB JIOAWHH, HATIPHKNAL,
3a00pOXY KaTyBaHb. ¥ TOM Xe Hac HeOOXiTHO Nam'ATaTH, L0 XOY NpaBa JOAUHM
€ HeBi(UyXyBaHUMH i 5k0JIHa 0coba He MOxe OyTH no3basieHa UUX Npas, LE He
03Ha4ac, U0 BOHM HIKOAM He MOXYTb Oyt oOMexeHi abo HImO He mMoxe
3apaxatd IXHbOMY 3AIUCHEHHO [9].

Lle 03Haya€e TiALKHM Te, U0 KOJHK [{PaBO BU3HAYAETHCA Y MPABOBOMY KONEKCI,
TO MaloTh OYTY BH3HAYEHI | MEXKI 3aCTOCYBaHHA B0 Npasa. Hanmpuiaz, npaeo
0co0H Ha 0coBucTy CBOGOAY MOXe OyT# OOMexeHe 3AINCHEHUM Ha 3aKOHHMX
[HACTaBaxX apeliTOM YH 3aTPHMAaHHA 0Co0m.

Y npoueci npodecisiHoi i AroToBKM HABY2EMi NOBUHHI TBEPAO YCBIAOMHTH
3Ha4Y€HHA i BIAMiHHOCTI y BMUICHA3BaHUX MIXKHAPOAHMX JOKYMECHTaX CTOCOBHO
npas JNOAKKM, A caMe: MKHAPOAHI IHCTpyMeHTH", "AeKiapauin”, "nakru" Ta
"yroau".

"MDKHapOAHi IHCTPYMCHTH" B KaHOMY KOHTEKCTi 03HAuaioTh YCi NPaBoBi
LOKYMEHTH, WO BMiULYIOTh MiDKHAPOAHI CTRHAAPTH MpaB JOAUEH. Jleaki 3 umx
ROKYMEHTIB € YrolaMy, MONOKEHHA SKHX MaloTh 000B'A3KOBY IOPHANYHY CHITY
ANA Kpain-yuyacHuupb. Taki yroau HasuBaOTh "nMakraMu” a6o "KOHBEHIIAMH".
Xaptix OOH Takox € AOTOBOPOM, AKMH Ma€ OGOB'A3KOBY IOPHAHYHY CHTY.
ragana smue "Jexnapania” € 3arajibHO0 AEKIApPAL€io MPaB JIOXMHH, AKY
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6yno yXBajiCHO Ha ocrosi pesosmonii 217 A (11 1) Icuepansiiof acame ey OOl
10 rpyans 1948 poxy. Bowxa He € AOKYMCHTOM, LU0 Haxiajgae Mpagog;
3060B'13aHHA, OAHAK CEPER IOPUCTIB HE NPHIUHAIOTRCA AUCKYCIT npg o,
HaCKLUILKH OKpeMi abo BC1 MTOJIOXKCHHA .)lex.uapanu MOXYTbh MaTH 060‘3'513;\-03 ,
IOPUAHYHY CHAY 3riAHO i3 3BNYAEBUM MDKHApOAHHM npaaor:a. Hesxi AeKapayiy
yH pe3ouroLii 260 X X OKpeMi YaCTHHH MOXYTb HalyTi :)693 A3KOBOT OPvanyyo;
CHJIM B CMCTEMI MKHAPOAHOTO NPaBa y BUN2AKY, KOIH 1XH) NONOKECHHA CTanyr,
3aranbHOIO NPAKTHKOIO, Wo Oyae NPHAHATA B PISHMX ACpikaBax, Y pasi, xony
NONOHEHHS JOCATAIOTH TAKOrO CTATYCY, TO NPO HKUX FOBOPATH, LLIO BOKH CTaigry,
YACTHHOIO 3BMYAEBON0 MidKHRPOAHOrO Npasa. 3arajibHa ACKIApalUis 3 ppay
NFOAKHH, 2 TAKOX ABA MXHAPOAHI MAKTH, NPO AK] ALUIOCSK BHULE, YTBODIOIOTY,
pasoM MixHaposruit 6iu1b i3 npas JIOANHY, AKHA Mac€ 3aCTOCYBAHHA B ycix
KpaiHax csity. [CHYIOTb TaKOX YIOAH, L0 MAIOTh 000B'A3KOBY IOPHLUYHY ciay,
AXi 32CTOCOBYIOTLCA Ha perionansHoMy pisHi. Takumu ¢ Abpuxancbka xapris
npaB JIOAMHK i PaB HapOAiB, AMEPHKAHCbKA KOHBEHIUIA 3 NPaB JIOAXHY Ta
€Bponeiicbka KOHBERIIA 3 Npas joMiHH. €Bponefichka KOHBEHL:A 3 npas
MOAMHHM, WO € OAHMM 3 Halbinbw peBOMOLIHHMX YHHHUX M DKHEPOJHUX
ROKYMEHTIB, TIOCilac IEHTPANILHE MICLIE B €BPONETHICHKIN CHCTEMI 3aXHCTY npas
moauun. lpueasyrouncs a0 Konpenilii, aepxasu 6epyTs Ha cebe 30008'13anm1
3a6e3nedyBaTy Mpaea, WO BUKJIANEHI B Hil, 13 nepesauntn "ChekTusnii”
MeXaHi3M 3anobiraHHa MOPYLIEHHIO NpaB JIOAMHH Ha HaLIOHSAsHOMY PiBH:. V
pasi, KoM Taki HALOHANLHI 32CO0U 3aXMCTy BUABIAKOTHCA HECPEKTHBHMMMY,
0co6a Ma€ IIpaBo 3BEPHYTUCA A0 HE3ATEHCHOTO MDKHRPOALOro €'Bponeickoro
Cydoy 3 MpaB JIOJHHH.

ICHYIOTL TaKOX iHIII MDKHApOAHI IHCTPYMEHTH, AKHMH € KOASKCH abo
npuHUMNU. Lie € AOKYMEHTH, WO YXBAMOOTLCH TAKWMS MIKHAPOIHUMH
cTpykTypaMH, sk [enepansHa acambaes OOH. Bonu caMi He MawOTh
06O0B'A3K0BOT IOPHAMYHOT CHIM, OHAK IHATBEPAXKYIOTE 1 NOCHIBOIOTEH NOJ0MEHHSA
JOTOBOPIB, 3aBAAKH YOMY CIOPUAIOTH 3aCTOCYBARHIO NOMOMKEHD TAKHX AOTOBOPIB
yepe3 BUpOGIEHHA NETATbHUX CTAHAAPTIB.

Hiono cniBBigHoweHHa "npaBa JICAAHK | MUTILIA", TO HEOOXiZHO MaTH Ha
yBa3i, 1O B3aEMOBIAHOCHHY MiX Miniui€lo i npaBaMu MOAKMHA 0a3y:0THCH HA
MOHATTAX "3axucT” Ta "HOTPUMAHHA", i TaKi B3aEMOBIXHOCHHH MOXYTH OyTH
AY»€ MO3UTHBHUMH.

Peanizauito GyHKLIT 3aXUCTy paB JIOAMHY Misiitis y HAKOLIsUI 3aratbHOMY
BUMIAAI poGHTE Yepe3 NiATPHMAHHA CYCMUILHOIO NOPAAKY TAKHM YHHOM, 11100
HACENCHHA MOITIO KOPUCTYBATUCh YCiMa KaTeropismi mpas snoaxHH. [lopyluekii
CYCTILIBHOTO MOPAJICY 3MEHIUY€E 260 B3arani yHSMOMUIHBIIOC 3AaTHICT ACPKaBH
3a6e3nedyBaTit NpaBa JIOAMHKM. Y TOMY, 11O CTOCYETHCR "A0TpuMaKhs’s TO

cnispo6iTHukn OBC NOBUHHI AOTPHMYBATHCH NPAB JTIOAMHH WA 42C BUKOKAHHA
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cBoiX CTy60BUX OBOB'A3Ki8.

IHwumu cnosam W, OCKLNBKH 3aXUCT Npas JOANHU
€ q,yﬂxuiero M,

BHIMOTa IOTpuMYBaTHCH NpaB MIOAMHM BU3HA4YaE CNOCO6H,
3a AOTIOMOTOIO AKHX MINMIA Mac BuKOHyBaTH cBOI bynxnii. ITo3UTHBHUM

acrieKToM Yy B3AEMOBIAHOCHHAX MiX Mimiujcio Ta NpaBaMH JIOAUHHU € T€, LU0

BUMOIa 1101.131}1\?381‘ HCA NIPaB JUOAMHM Oe3nocepentso nos'azana 3 BUKOHAHHAM
$yrkuid MWL Tak, Hanpuknag,

] NpaBa JIIOAMHU 3aXUILAKOTHCA 3aKOHOM, a
ML cmn_lcye 32 BUKOHAHHAM 3aKOHY - w06 nonepeaxaty abo BUKpUBATH
3NMOUMHH, NIATPUMYBATU CYCINbHUE nopsnok, 3axumary 1paBsa JIOAHHH.
EdexTisHa podoTa Miniuii B ganomy BHIAAKY NONArae y BUKOHaHHI HEIO CBOTX
$yHKUi# | AOTPUMaHHI Npas mop

: WHU. [IOpyIIeH s paB MOAMHY, NOPYIEHHR
3aKOHY 32pajn 3AIACHEHHA TIPABOOXOPOHHMX 3aX04iB HE MOXHA BBaXKaTH
epeKTUBHOIO POBOTOO Miniuii, skumu 6 e Oynm mocarHyTi npu usomy

pe3yAsTaTH. AKiLo Miniuis nopyurye sakon 3apaju HOro 3MiHCHEHHS, TO BOHA
He 3MCHIIYE PIBHA 3N0YMHHOCTI, a e 30insiye Horo.

IJ_IOJIO. APYTOTO acnexTy npobiemu, ska PO3rNAfa€ETLCA, npodeciido-
NCUXOJNOTTYHOI NIArOTOBKM CHiRPOGiTHUKIB Oprais BHyTpillHiX CripaB, To, 3
HaIOl TOYKH 30Dy, Hapasi B raxysesux (CHCTeMH MBC) BHIIMX HaBYaNbHHMX
3aKIajax CHopMOBaRa JOCTATHSA CHCTEMA JISt TAKOT MiATOTOBKM,

CnexTp Aucuumain, ski cnpusioTs HaJIeXXHOMY PiBHIO npodeciino-
NCUXONOriYHOI MiAMOTOBKH Y BilOMYMX HABYAIBHUX 3aKnanax (Ha pisuux
dakyreTeTax i UIA Pi3HUX CneLianLHOCTeit) Hapasi B6aYaeThcs AOCTaTHIM, V
3axjajgax ocBiTH cuctemMu MBC Vkpainum BuBYalOTBCA TaKi npodinsHi
AUCLMITIHY, AK: MCHXOJOriA CHiuol AisnbHOCTI; IOPHANYHA TICKXOMNOTifA;
NICUXONOTiA MiANITKOBOT 3NI0YMHHOCTI; NCHXONOTIA KepyBaHHA, NCHXONOTiA
BOMBCTBA; MCHXOJOTiA XKEPTBH; NCUXOMOTriYHE 3a6€3MeUeHHA I1EPEroBOpiB y
eKCTPEMAJIBHMX YMOBAX ONEPATHBHO-CITYk60B0Y AisnbHOCTI; ncuxopeabinitaiis
npauisHukiz OBC; ncuxonoris oco6uctoi 6e3nexu npauisumuka OBC. Kpim wix
AVCUMIULIH, [ICMXONOTiA Ta COLIONONiA OPraHiuHO BXOAATH Y TaKi HaBYANBLHI
NPEAMETH, AK KOHGNIKTONOrIA, BIKTUMONOriA, KpuMiHoaorisa, OPJI ta ixuui.

PazoMm i3 TuM, 3BaXkaioyd Ha 3aNpPOBAXKEHHSK CTYNEHEBOI CUCTEMH
npodeciiitoi oceitu [5; 6; 7], HeoOGXiAHO BU3HAYMTH B 0GCATAX HaB4aNBHUX
nporpaM i ix sMicty ajis pi3HUX OCBiTHbO-KBanidikauifinux pisHis. 3. Hamofi
TO"KH 30pYy, MpH CyMacHOMY piBHi MOpaJ'IBHO-l'ICHXOJIOI‘i‘lHOI‘O C'raﬂy'cycnmbcm
0CcoONMMBY yBary Heo6XiHO 3BEPTATH Ha TaKi aCMEeKTH, AK: TICHXOJIONiA KoyICKTHBY
MiAposaiy cuctemu OBC, NCHXONOrivyHa XapaKTEePUCTHKA B3AEMOBIXHOCHH Y
TaKMX koneKTHBAX, KOHQMIKTH B MIAPO3ALNAX i LAAXH IX MOZONAHH, BUBICHHA
1 GopmyBanHs 3rypTOBaHOCTI B NAPO3AiNaX 3 MATOO HHCENBHICTIO oco60oBOTO
CKnany, ncuxosoria ciayx60Boi AMCUKIUIIHY, }.IiﬂJIbH'lCTb KepiBHULTBR 3
MATPUMKH % ykpirsieHHs CyGoBOT AUCUMILIIHM, COfllaJ'leO-nCHXOJIOI‘l‘H:I;
npodinaxTrxa HeyCTaBHUX B3a€EMOBIJHOCHH, NICHXONOriYHE 3a0e3NCHeHHA I
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. . iax, opradisaui -
cniBpoGiTHUKIB B €KCTPEMAIbHUX CHTYyalllAX, Op g fICHXOririgyy, i

ncuxonpodiiakTHKH B ni;xpoauin?x _OBC Ta-lH. ' ‘

[TpaBoBa NiArOTOBKA KYpCAIITIB 1 cayxadie B iaceani noBMHHa Gyty 3Beney,
1e TLNBKH A0 OBOIOAIHHR CYMOIO FOTOBHX NPaBOBHX 3HAHL, 10D AN Hyx Hopy,
NpUHLMITIB i BHMOT, & [10 TOTO, wo6 npasoBi LWIHHOCTI nepemo;?mm,, B .fo;
o0CcOOMCTI NepeKOHaHHA i HaMIpH, CTATH mm.rcaow n0'r.p050f0. Taka FapMoyig
MiX NpaBoOBOIO ncyxonorielo i npodeciiHolo cBigomicTio Ma%)’mix
cnispoGitiuxis OBC Gyne cnpuaTH e(PEKTUBHOMY BUKOHAHHIO CRY X608y,
0608B'53KIB. _ ] o

3 METOIO ONMTHMI3ALT npocbcc:ﬁﬂo-ncuxonon:mm NiaroTosky 3yAUHuMoy
Ha JI€AKMX MPOGIEMAX, PIllleHHA SKHX, 3 HAWOI TOYKH 30DY, ¥ HaHuii yac
Hah0INbIL aKTYaJNbHHM.

[Tpo6aeMa MOPaNTbHO-NCHXONOTTYHOT YCTaJICHOCTi HE MOXeE OyTH BUDilena
6e3 pupiuieHHs npobiaeMH AOTPUMAHHA TpOMaAsHAMH MODPanLuyy
(3araTbHONPHIHATHX) HOPM Y CYCIILILCTBI B LIJIOMY, TOMY IO NTPABOOXOPOHK;
OpraHM € YaCTHHA CYCNiisCTBA. 3 OMIAAOM Ha IO 00CTaBMHY HEOOXiaHO MaTy
Ha yBa3i i YMITH IOROJIATH NEBHI ICHXOJOTIYHI NMpobIeMH:

- HEpPIKO 3YCTPI4a€ThCA HEAOCTATHICTE [YMaHITapHOY, UMBUII30BaHOT (i3
CY4aCHOi TOUYKH 30pY) CKI1aa0BOI B OCBITI i BUXOBAHOCTI ¢axiBLiB;

- HasBHUH "CcrToBMIt yxun", 1o 6a3yeTbea Ha inel 60poTh6H 31 3104MHHICTIO,
a He Ha JACPKaBOTBOPEHHI, 3MIl[HEHHI 3aKOHHOCTI H MPaBOMOPAAKY, OXOPOHi
npae i 3aXHUCTy rpOMaisH, MoBa3i A0 3aKOHHMX IpaB i1 cBOOOA IrpOMasiH;

- "HOpMAaTHBHMIA yXHn" - 3BMYKA i NParHEHHs BUPILTYBATH BCE 3 MO3MUIH
"BiAMOBIAHOCTI - HEBIRMOBIAHOCTI" MyHKTaM IHCTpPYKuUii, 6e3 IX aHanisy i
BiANOBIXHOCTI iCHYIOUOMY MPABOBOMY MOJIO.

He MOXHA LiJTKOM BHIUTIOYHTH BIUIMB KPUMIHAIBHOTO CEPEAOBHIIA YH OCI6
3 aMOPATILHOIO CIIPAMOBAHICTIO HA MOJIOAMX CIIIBPOOITHHKIB y BUNAAKY, KOJH B
HUX He cdopMyBaBCA CTIHKMU CBITOrNAA, NEPEKOHAHHA, iLeanH,
NpaBOCBIAOMICTB i T.A.

IMpogecitiHo-nicnxonoridHa MIATOTOBKA CHPUAE MOAOJAHHIO BKa3aHUX
npoGJieM i BIUIMBa€ Ha ITO3UTHBHI 3MiHH OCOOHCTOCTI CiBpOGiTHHKIB.

AKTyanbHOIO | 3/10604€HHOIO 3AJHINACTLC NMpobieMa rapMoHiIYHOIO
CMONYYEHHA TEOPETHYHOT 1 MPaKTHYHOI CKJIaNOBOi ayAMTOPHUX 3aHATH I3
KypcaHTamMu i ClyxayaMH B HaBuaabHHX 3aknagax MBC Vkpatuu. Came
BUKOPUCTAHHA iI€OMOTOPHOIO TPECHYBAaHHA, aKTHBHHX METO/iB HaB4aHHA,
COLUANBHO-NICHXOJIOTYHUX | BiA€O-TPEHIHriB, ALIOBUX irop, HaB4aHb CKJIAIAE
OCHOBY MJIR ONTUMANLHOTO PO3BUTKY Y MaibyTHix cnispobiruukis OBC
npodecifiio 3HaYUMMX AKOCTEH, NMIABMUUWEHHA ABTOPHTETY CniBpoliTHUKIB
NPaBOOXOPOHHUX OPraHis He TiILKM B rpodecitHOMY cepeaosHiui, ane, B nepiLry
4Yepry, Cepen ILHPOKHX BEPCTB HaCE/Ie HHA.
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L.M Prudka
FEATURES OF PROFESSIONALLY-PSYCHOLOGICAL PREPARATION OF WORKERS OF
OPERATIVE SERVICES OF POLICE DEPARTMENT ON THE MODERN STAGE OF
DEVELOPMENT OF UKRAINE.

In the article an author exposes the features of professionally-psychological preparation of
workers of operative services of police department in Ukraine

I.I. Cepeoiox

PIKCALISI TOKA30OBOI IHOOPMAILUT: MPOLIECYAJIbHUM TA
KPHUMIHAJIICTUYHUN ACIIEKTH

VK 343.9.018

[Mpo6aema ¢ikcauil Rokasopoi inpopmanii € oaHicO 3 HalGiNbI BOXIMBUX
y koMmfekci nmpobiieM, Nop'A3asuxX i3 BMBYCHHAM Ta BUKOPUCTAHRAM
3akoHOMipHOCTel 36upanHa nokasis. "36upanus noxasis, - BiaMivae
B.M.TepTHIUHHKK, - OJIAraE B NOWYKY T4 BiiHAUAEHHI (BUABNECHHI) Jukepen i
HociiB moka3oBoi iHdopMaLlii, OTpUMaHHI (BUIYUYCHHI CTOCOBHO DE4OBKX
A0ka3liB), a Takox 3akpimneHHi (dikcauii) y nepenﬁz}qem.n 3aKOHOM
npouecyansHiii popmi pakTruHUX naHux [1, ¢.294]. Omxe, dikcauis noKa3osol
iHbOpMalii € onHUM 3 eNIEeMEHTIB Takoi YacTHHU Mpouecy AOKasyBanHi, AK
36upanHs gokasis. L AyMka yKpinunach y KpyMiHaNICTHYHIA AiTepaTypl Mcas
if o6rpyHTyBanua A.I.BinGeprom (2, ¢.6]. _

Jewo iHakuie e NHTAHHA BUPILIYETHCA B KpWMiHanbHO-NpOUECYANbHIN
Hayul. . .

Tak, M.C.Crporoeny sBaXaB, WO NPOLECYabHE 3AKPILICHHA AOKa31iB
CKJIaja€ CaMOCTIMHUIA €Tan NpoLecy AOKa3yBaHHA MOPAA 13 BUABJICHHAM,
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aor0 20Ka3is. 11ia 3aAKPUUICHHAM BiX Poiywmie binca
l‘

cHHX 33KOHOM NpOUCCYanbHHX dopumax [3, CJQET

B

epes ipn)lo Ta OUNH

A0Ka318 Y BCTAHOB. oM .
' LI
H.C.Aexcees NOAB IO NOIHLIIO 1 TAKOX BHALIAB 3AKPIMLICHHg RoKay,

CaMOCTITHKI eTan 0Ka3yBAHHA (4, c.161]. lewo iHaxwie niaxoams, g .

: - - : 0
aurann [1.A JTynHHCBKA, NO3KUIR AKDI Goxia 10 NO3MUIT AL BinBeprg 80:0
) . .. - h la

paakac Qikcallo JOKA3IB es1eMeHTOM IX IGHPAHHR NOPAT 13 BHARICHHA ROKag;
)

(5, ¢33, 34). N |
Xou BIAMIHHOCT! B OLIHLL MICUA ¢ixcauil 20Ka3B y Npoueci 20Ky Bayyy

He JyKe CyTTCBi, Ha HALYy 1y MKY, no3nut A.I.Bitcﬁepm rpc§a B1A23TH Nepesary,

Cia 33y BAXHTH, UIO € BIIMIHHOCT 1y BXXHBAHHI TEPMIHA, SKKHH O3Hayae Le
noHaTTa. Y fpouccyaisHift aireparypt YacTiWE NOBOPATH NMPO "3aKpinnenyy
AOKa3liB”, Npo iX "nNpouccyansHe odopmacHua”. [lin unm posywmigr,
"8i106PAMCHHR B IPOLIECYANBHHIX AKTAX BHARTCHHX CHAYHM GAKTHYHUX Ranuy”
(6. €.55], "NPOUCCYRIBHE IACBIAYCHHR | AOKYMCHTYBANNA 310PAHUX foKasip"
[7, €.9], 32aXPINACHHA 10K13IB Y BCTRHOBICHHX NPOUCCYATLHHX ¢opmax (g,
¢.84]. Y KPHMIKATICTINHIA A TCPATYPI KUCHT POOHTBCA HA BXKA3AHHA 06'¢ckTis
dixcauii, a Taxox Ha 3aCo0H i MCTOAK ¢ikcauii. [Tougtra dikcauii
POIFILIACTLCR NEPEBIRHO CTOCOBHO KOHKPETHONO Bitly 00'exTiB dixcauii. s
LHOCTPaUiT MOXKHA 3ICIITHCE HA BHIHAUCHHA NOHKATTA Gikcauil pe3ynsraris
orasay Micus noaii, sanpononosane A.H.bacalacBum: "Min pikcauicio
PE3y.1bTATIB OFMRTY MiCUA O] C112 PO3YMiTH 31ICHIOBIHI 8 NPOLICCYANBHOMY
NOPAaxy AiT 0COOH, AXa NPOBOINTE OITAL, | JANPOWCHOIO HHM CIICUIANICT,
HANPABICHI HA JAKPIMICHHE OGCTAMOBKH MICIA NORIT | BHABICHHX PEHOBHX
AOKA3IB, 3 00O MKDBHM onKcaniam 3acolbis, Mcroais Ta ob'exris Qixcauii e
npotoko.i oAy Micus noa {9, ¢.7).

3 rHOCCONOM4YHOT TOUKH I0PY $1KCALIA 10KAIIB € BIAOOPAKCHHRAM iX IMICTY.
Pe3yasTaT Bia0GPaMCHHS NOBHHCH 1ABATH MRKCHMANLHO MOBHY YABY fpO
Bino6paxcysainil 06'€KT, A1CKBATHO 1013BATH Ti AOIO RIACTHBOCTE A O3HAKY,
aKi, aracHe, # poaats #oro aokalom. [losnoTra pineGpaxeHna 3anCKNTE BiA
ymoB i 3aco6is Bizo6paxcunsa. Oanax, OCKiIbKH B JaHOMY BHMALKY
BiZOGPAKEHHA € ULTECIIPAMOBAHUM NPOLIECOM, HOMO NOBHOTA 3aNEXHTb, KpIM
yxa3aHux o6'exTiBHIX GAKTOpiB, Bia Ti€i MCTH, AKY nepecaimye cy6'exT, wo
3niftcHioe npouec sinoSpaxcuns. Tomy BinoOpaxcHHs npn ikcaii HOCHTS
BHGipXOBMIt XapakTep: BiXOGpPaXacTLCA TiLKK Te i B TakoMy 06'eMi, WO €
HeoOXiAHuM ana cyG'exTa dixcauii | BRXIMBUM 3 A0r0 TOYKH 30pY.

B indopmauifinomy acnexti MoBa fine npo nepexoc iHGopMaii 3 OAHOT?
o6'exTa Ha inwui - MaTepiaTbHui 3aci6 dikcauil. Byas-1ka nepeaada, NEPeHoC
iHpOpMALLT 060B'A3KOBO CYTPOBODKYETHCA 1T BTPATOIO, NMPH LBOMY MAE IHAUEHHE
BTpaTa He Gyab-akoi inpopmauii, a poxazosoi. Brparow iHwoi inpopma!
MOXHA 3HEXTYBATH.
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InopmautifiHa CyTh (pixcaui'f J0Ka3iB I0NArac B TaKOMY:

. ixCcyeThCA HE BCA iHPOPMALLiA, Aka HaaXoAUTh MO CAIRMOTO Ta CYAY, @
ppwe T3, o BIAHOCHTECA A0 NPEAMETA ROKA3YBaHHA, JOMTYCKAETHCA 3aKOHOM 1
¢ CYTTEBOIO 3 TOUKU 30Dy NPEAMETA A0Ka3YBAHHS,

- hikCy€TbCA HE TUIBKM CaMa f0ka30Ba iHpopmauis, ane i inpopMalis rmpo
wnsx# i CNOCOOH 1l OTPUMAHHA K HEOGXiAHA yMOBA BUSHAHHS JOMYCTHMOCTI
wiei indopmMatii no cnpasi;

- CTBOPIOETBCA MOXJIMBICTH HAKOMUYEHHS inpopmauii no Mex, WO
33683nt=:qy10Tb NOBHE BCTAHOBJICHHSA NPEAMETa JOKA3YBAHHA,

- 3AIACHIOETECA NCPeKOLYBaHHA 1OKa30BOT iH$OpMaLi, w0 MiCTUTBCA B iT
MaTepiAIbHOMY HOCI], 1 IEPEeHOC il Ha 3aci6 dikcawii;

- 330e3ney€THCR 36epeneHHs A0Ka30BON iHpopMaLT A HEOIHOPA3OBOTO
BAKOPHCTAHHA 11 y MIPOLECi NOKa3yBaHHs.

IudopmaLiiHuit acne kT noHs T ¢ixcauii noxasis, K i MOHATTA AOKA3yBaHHA
B LLIOMY, nepenbatac abcTparysanns Big ix npasosoi npupoId. Y usomy
BURIAAKY MOBa HA€ MPO 3aranbHi 3aKOHOMIPHOCTI iHGOpMAaLiHIX NMPOLECIB,
IO HE 3aNeXaTk BiX BHAY LMpKyIwiouol indopmawuii. [ificHo, B
inpopMalifHOMY IUIaHi HeMae pisHULi MbK ACKa3aMH, ONICPATUBHUMH JaHUMH,
CllyXaMH, ra3¢THHMH NMOBIAOMJIEHHAMH i T.A. Yce ne - iHpopMaLin, AKIIO
PO3YMITH IT1A HEIO BiOMOCTI, MOBIAOMJICHHA NMPO WO-HEGYR.

HOCTaTHEO NOBHA ysiBa NIPO MOHATTA ¢ikcauii Aoka3iB MoXe CKJIacCTHCh
TiUTLKHM MPK YMOBI PO3MALy HOTO B NMPOUCCYATBHOMY Ta KPHMiHANICTHUHOMY
acriexrax.

Y npouecyanbHOMY IaHi Qikcaliz A0ka3080i iHpOpMauil € BUpPAKEHHAM
ni3zHaBaJibHOI Ta 3acBiAYyBaJibHOT AIANBHOCTI Cy0'€KTa AOKa3yBaHHA.
"PoacainyBaHHs, - nuue A.P.PaTiHoB, - 4K i BECh NIPOLIEC BCTAHORICHHA iICTHHH
MO KpUMiHanbHi#A cipasi, Ma€ aBi CTropoHH. [o-nepuie, n106yBacTeCs inpopmanis
1po 06CTaBHHY NOAIN, 110 PO3CHIAYETHCA. Y LHOMY PO3YMIiHHI AINILHICTD HOCHTD
nizHaBanbHHui xapakrep. ITo-aApyre, BCTaHOBACHI 0G6CTaBUHU CIIpaBH
Ni ATBEPKYIOTHCA, AOKYMEHTYIOTHCS, 38CBIIMYIOTECR Y BCTRHOBJICHIH 33KOHOM
dopMi. ¥ naHoMy po3yMiHHI Lig ZUIBHICTE HOCHTS 3aCBiAUYBaNbHMIA XapakTep.
3akoHOZaBelUb ACTANIBHO pEriaMeHTYBaB OOMABI CTOPOHH LbOTO NMPOUECY,
NPUALIMBLIH HAaNeXHY yBary 3aco0aM NOKYMEHTYBaHHsS NpouecyajlibHOl
AianbHOCTI | 36epexenns 3i6paHux no cnpasi Aokasis" {10, c.46].

Caia BiAMITUTH, WO BHKJAAEHA NO3HUis noaixsjach He BcCiMa
npouecyanicramu. Tax, M.C.CTporosuu BBaXas, 10 3aCBiqUyBajibHA JiANbHICTb
Ckilanae HeoOXiAHy RIACTUBICTB NPOLIECY Ni3HAHHA, "TaK AK iHAKILE CaM CNiaYKA
HC MOXE NEPEKOHATHCH Y TOMY, LU0 OTPUMaHi HUM BiAOMOCTI BipHi, ICTHHHI"
(3, ¢.296, 297). Bunaersca, wo B AAHOMY BMMAJAKy MOBa Hae HC npo
NEpeKkoHaHHA Cy6'exTa HOKA3yBaHHA B iICTMHHOCTI #Moro 3HaHb., Konu Mu
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anbHy CTOPOHY AOKA3YBAHHA, MA€ThLCy y

iauyB
ropopuMo npo 3acBIi i .. N
P $axTis, HANIAHHA 1M nependaueHoi 3aKkonoy

a ¥Bay;

1L AUEHHS
nApouUeCyalbHE 3acB1aM j _ bopy,
snI: HeOoGXiHy YMOBY iX iCHyBaliHs B AKOCTI CAOBMX NOKa318. P
Ane, KpiM 3aCBiRYERHSA daxrtis, Qikcalis ROKa3iB nepecnigye Mery

3aKpiMJEHHS ¢daxris, (pax.mrmuxmnaﬂux: Hpuyomy na nepuruy Nnay
[pOUECyanbHOMY PO3yMIHHI ixcauii 10Ka3iB BUCTYNAE Npouecyansa g, Opig
3aCBiAUEHHA Ta 3AKPiIUIENHs, TOMY NPOLUECYANLHE BUIHATCHHA TIONATTA dhikcyy;;
poxasis y BiaoMoMmy PO3yMiHHI .Mo'xma BBaXATH ('b(?pM&JTbHHM, 3Bincy .
PO3IOBCIOIKEHE CEPE POLECYATICTIB YABICHHA PO dixcauito nokasis sk Npo
iX 0POPMIICHHA Y BCTAHOBJICHOMY 3aKOHOM MOPRAKY, TOOTO HaAHKHS TM 3AKOH Ko}
¢popMH. ) .

Ha BiaMiHy Bix npouecyaJbHOro KpUMIHAMICTUYHHUA ACMEKT NOHaTry
¢ikcauii noka3iB HOCUTH sMicToBHHit XapakTtep. TyT poOHTLCS Haronoc ua aii
no dikcauii gokasis i 3acobu nux Ain. "(ikcauia 8 KpUMiHanmicTuuj, - uige
1.B.Makapos,- Li¢ CHCTeMa [liiecnpAMOBAHUX Al 1O 3aKPITUICHHIO BUSBNCH«
GaKTHYHUX AAHHX 3 METOIO BUKOHAHHA 32BJaHb KPUMiHANBHOIO CYAOYHHCTR"
[11, c.83].

Busnauenns ikcauii, sanpononosane L.B.MakapoBuM, no #oro snackiy
OLiHLUi, € "Hal6LIBLI 3ara/IbHE BUHAYEHHSA NOHATTA dikcalll, 110 peanisyeriey
B MpouecyalbHill i He npouecyaibHift cdhepax AiAnbHOCTI MO 60poTHEi 3i
3noumHHicTiO" [11, ¢.83]. Dikcaililo K0Ka3iB BIH BBAXKAE ITiACIIUM NOHATTAM,
BU3HAYaK4YHK 11 AK "CHCTEMY OCHOBAHUX Ha HOpPMaX KPHMIiHAJIbHO-
MPOLIECYaIbHONO 3aKOHY Jii NO 3aKPIiMVICHHIO (PaKTUYHHX JAHUX, YMOB, NOPSAKY,
3aco6ie i crmocoliB X BHABIEHHA 3 METOIO MOKA3yBAHHA MO KPHUMiHATBLHUX
crnpaBax” [11, c.84]. Ase 3 TakuM CRiBBIZHOMEHHAM HaBEAEHUX MOHATH, AKIIO
AOTPUMYBATHCH X 3MICTY, BRXKKO ITONOAMTHCH.

Mo cyTi ¢ikcauis y KpUMIHATICTHLI AK HAYLl HIYUM He BLAPIZHAETHCA Bif
3aKpiruteHHA A00yTHX 3HaHb, BUCHOBKIB, Irinores 1 T.4. B IHIIMX Haykax. Taka
dikcaunis He nepecninye # METH BHKOHAHHS 3aBJaHb CYAOYHHCTBA; il META -
3a6e3neueHHs MOCTYTIANBHOIO PyXy 3HaHHA. OT)KE, B HRBEACHOMY BU3HAYEHHI
MOBa NOBMHHA HTH npo ¢ikcallilo HE B Hayli, a B NPAKTHYHIHA AIILHOCTI N0
GopoTbOi 31 IMOYMHHICTIO. 3 LI€KO MONPABKOIC BU3HAYeHHA [.B.Makaposa AiACHO
BizoGpaxae cyth dixcanii GakTHYHUX AAHMX i B ONEpaTMBHO-PO3LIYKOBIA
AIIBHOCTI, € BOHA HA3UBAETHCA NOKYMEHTYBAHHSAM, i B JI0Ka3yBaHHI.

M.M.JIncoB nemo iHakue BH3HAYAE MOHATTA ¢ikcauii ROKa30BO]
inpopmaulii, posyMiroun mig Hero "0COGNIMBY BHAO-TUIIOBY rpyny Aik MpH
3MIACHeHHI AIATBHOCTI 11010 BUABNEHHA i PO3KPHTTS 3IOYMHIB, i3 AOMIOMOTOI
AKHX BinoGpaxkaioThcs i 36epirarorbca (KOHCEPBYIOTHCA) anHGyTHBHi;
IPOCTOPOBO-4acOBi, NEHETHHI | PyHKLIIOHANbHI XapaKTEPUCTHKK CTaHy 00'€KT2,
MPoOuECiB, ABMLI, BUIBAKNX 3NOYMHHOW AifnsHicTio {12, ¢.31]. CyTTeBUM
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HeHOJ‘iKOM LBOTO BU3HAYEHHA € BUKIIIOYEHHS 3 HLOTO TAKOro HeoOXinHoro

eneveHTa ixcattl, Ak BIA0OPaXeHH CamuX Ailt, WO CknagaloTs npouec dikcanii
{X yMOB, 3aco0iB T2 Cnocobis.

p.C.BenKiH, BIAMINAI09M, O ikcauia fokasis - ue disnuna AisnshicTs, a
ye CyTO po3ymoBa npox}enypa 3aMaM'ATOBYBAHHA AKHUXOCH baxTis, ssuwy,
npoLECiB, IO U8 MANBHICTL CHPSMOBAHA Ha 36epexenns ob'exra dikcauii
eBHUX MPOLECYAIbHUX ¢opmax, mo o6'exroM dikcauii € He Oynb-aki pakTuyni
gawi, @ MMIIE Ti, "HA MIACTaB1 AKUX Y BU3HAYEHOMY 3aKOHOM MOPAAKY Opra
gisHaHHA, CILMHH 1 Cyl BCTAHOBMIOIOTh HasBHICTS 260 BIACYTHICTB CycninsHo
HeOe3NeYHOTO AISHHA, BUHHICTb OCOOH, AKA BYMHMAA LE HiAHHA, Ta iHWi
o6CTaBMHH, WO MAIOTh 3HAYCHHA JJI NNPABUJIBHOIO BUPIiLIEHHs CripaBY” (CT.65
KIIK Yipaium), BBakae, 1o $ikcauis gokasis - He cucreMa aiit no 30epeeHHIO
y BCTRHOBJICHUX 3aKOHOM QopMax GakTUYHMX JaHHX, WO MAIOTH 3HAYEHHA 115
NpaBUWILHOIO BUPIUIEHHA KPUMIHANLHOT CIPaBH, a TAKOX YMOB, 3aco6iB i
criocobiB 1X BUABIICHHA Ta 3akpirnenus [13, ¢.346].

Ax 6a4nMo, B MOHATTA (ikcauil xokasis P.C.BenkiH BKIOYAE HE TiBKH
RiIIBHICTE CTOCOBHO 3aKpPiIUIEHHIO GakTHYHMX RAHUX, ajge # Ail moxo ix
BHABJICHHIO, MOTHUBYIOUU L€ TUM, IO AOMYCTHUMICTh AOKA3iB 3aN€XKUTh Bif
AOMYCTUMOCTI iX JDKEpEJ, AOIyCTUMOCTI 3aco0iB i MeToaiB X BUARIECHHA. AJle
ue cynepeuuth no3uuii A.1.BinGepra npo e, wo sussnaeHHA i pixcauis nopsa 3
BWIyYEHHAM Ta 30epeXCHHAM AOKa3iB € PI3HUMH €JIEMEHTaMM TaKoi CTaiil
JOKa3yBaHHA, AK 30MpaHHA AOKa3iB.

3 ypaxyBaHHSIM HaBeACHUX BU3HAYECHB T4 3ayBaXKEHb IO HUX, BBAXKAEMO, 1LIO
dixcauia noka3iB - ue AIIBHICTH, KA NPOBOAUTLCA 3aCO0aMH Ta METOAAMH
KpPMMiHANiCTUKN 3 AOTPHMAHHAM NpPOLECYaNbHUX NMPABKI, i METOXO L€l
NiANbHOCT € 36epexeHds PakTHYHMX J2HUX i 3a6e3MedeHHs X A0Ka30BOTO
3HAYCHHA.
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Jawa, 2001. - C.346.

11. Maxapos HU.B.

T.1.Seredyuk
FIXING OF EVIDENTIAL H\IFORMATIQN: JUDICIAL AND CRIMTI'\JALISTICAL'ASPECTS
It is examined judicial and criminalistical aspects of problem f)f ﬁ{un.g of eYndcn_tlaI informy.
tion. Determinations of concept of fixing are anglysgd, Fhat meet in criminalistical literature On
the basis of this analysis other variant of determination is offered.

JL.Cmpensbiyyy,

OKPEMI IIMTAHHA IMPOLUECYAJIbHOI'O CTATYCY
3ACYIKEHOI'O HA CTAIII BAKOHAHHS BHPOKY

VK 343.263

Ipouec peanizawii KpUMiHaILHO-NPOLECYANLHOTO 3aKOHY, BUSHAHHA 0CoGy
BHHHOIO Y BYMHEHHi 3JIOYHHY HE € OLHOPA30BUM AKTOM, a sBJIjE cooio
MOCTiAOBHMIA, IIUTICHMI KOMTUIEKC, 10 NPOXOAUTH NEBHI CTa/il, Ma€ CBili novarox
Ta cBiii KiHeub. CTanis BUKOHAHHA BUPOKY € 3aBEPIIAAbLHOKO CTaliclo
KPMMiHaNbHOro MpOoUeCy i caMe Ha Hi#l peani3y€TbCst OAMH 3 OCHOBHuX
NpYHUMIIB, WO 3aKkpirutennii B Konctutyuiil Ykpaitu (CT.62), IO HIXTO He Moxe
6yT¥ BU3HAHUI BUHHYMM Y BAMHEHHI JTOYMHY, 2 TAKOX IiAHUA KPUMiHAIbHOMY
MOKAapaHHIO, IHAKIUE, AK 32 BUPOKOM CYAY i 3riauo i3 3axoHoM. Hagits mnicns
[IOCTAHOBJICHHA BUPOKY IMMTaHHA NMPO HCBUHYBATiCTh 0COOM Ha OCHOBI ToOrO,
{0 3aKOH JOMYCKa€ Mepernsf BUPOKiB B aneasuifiHOMy Ta xacauilinomy
npoBaLKEHHi, a00 B MPOLECT BUKUIIOYHOIO NPOBAIKEHHSA, IO MOXKE IPU3BECTH
0 CKacyBaHHA OOBMHYBAJIBHOro BMPOKY Ta peabiniTauii 3acymXeHOro He
3HIMAETHCA.

3aBpaHHEs paHoi cTarTi nNoasra€e y AOCHiJDKEHHI NMpoOieMHUX NHUTaHb
HOPMaTMBHO-NIPaBOBOIO 3aKPiIUICHHA MPaBOBOTO CTATYCY 3aCy/PKEHOTO Ha CTapil
BUKOHAaHHA BHPOKY.

HocnixeHHIO NpoGIEMHMX MHTaHb NMPABOBOIO CTATYCY 3ACYHXKCHOrO Ha
CTajil BUKOHAHHA BUPOKY OPHUCBATIIM CBOi pobot C.Ansnept, M.Kypuio,
O.Hdpo3nos., B.[Tonemoumko ta iHwi ByeHi.

Hlono BM3HAuYEHHA NPABOBOrO CTATYCy 3aCyI)KEHOrO, TO L€ MUTaHHA
32e0LNBUION0 BPEryIs0BaHe Y KPUMiHANBLHO-BHKOHABYOMY NpaBi YKpaiHy, a He
Y XpuMiHAIBHO-TIpOLECYaNbHOMY npaBi. Tak, 3riaHo 3i cr.7 KpumiHanbHO:
BUKOHABHOIO KOACKCY 3aCyKEHMM BHM3HAETLCH [POMANAHUH YkpaiHu, Axal
KOPUCTYETHLCS BCIMA NPAaBAMH, 32 BUHATKOM 0OMEXEHb, BU3SHAYECHMX 3aKoHaMH4
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T
M

p— ra pnannM Koaekcom i BCTaAHOBNE Iy
K

BHpOokowm
iﬂﬁyﬂalo"" NOKaPAHHA, 3aCYXKCHHK H JanusaeTty, ¢
B

YAy [1]. Toéro,

CR TpoMang
. p HUH .-
an¢ MA€ NPaBO KOPUCTYBATUCA JIHILE OOMEe) iy KOsIOM npag oM Yxpamu,

apodhccop B.M. TpyOnnkon, take BUIHaYCHy g
,acy!l”‘c"om He € 0C3n0raNnum y Cuny 1010,
4aCY/URCHHX, AK TPOMANAL YKpa't‘lqn, KPUMitiasnp;
POKIAAAC N3 HIEX 101aTKOBI 060B'83KY j Hajaec i
aKi BHXOARTH 32 MEXI 11DABOBONO Crakony

MR nipany
10-Bukonapye 3AYOHONARC T Ro

M Cneyiag g NOBHORAAKE yyg
la rpoMans iy [2]. '

npouccy [6]. Cepen apyroi rpynu yuachuxis pouecy, 10 akux Biznocsry:
NOTEPMIIONO, NIR03PIOBAHOTO, 06BHHYBaYeEHOTO, RiACYAHOTO, UMBiALIOrO
No3¥Ba‘ia, UMBLILHOIO BiANOBIAaya, 3aXUCHHKA

YaCHHKA NPoLECy. 3BEPTAIOYMCH 10 CHUMKIIONEANY

HOIMO CJIOBHUKA, 3acyoKeHum
€ 00BHHYBaueHU Y KpuMiHanbHiN CIpaBi, CTOCOBHO AKOTO CYIOM BUHECCHO
06BMHYBanNbHUit BUPOK. 3 TaKoo AYMKOIO BaXXKO MOTOAHTHCA Y 38'A3Ky 3 TuM,

Wo OOBMHYBa4YEHUi 10 HaGyTTH CTaTyCy 3aCyUKEHOrO MOMNEPEAKLO MOBUHEH
"noGysaru B pouti niacyanoro”,

Ha ctanii cynosoro posmany kpuminaisHoi CRpaB# MiC/Ik MiANMCAHHA Ta
POroNoueHHs 0OBHUHYBALHONO BUPOKY B 3aJ1i CYA0BOIO 3aCi XaHHA MACYAHUR
HabyBa€ crarycy 3acymkeHoro. [Ipore oxHOMACHO MOXe BUHUKHYTH 3YCTpidHe
3aNHTaHHA W00 BCTAHOBICHHA TOYHOTO MOMEHTY HaGyTTs nigcyaHum cTarycy
3aCY/DKEHOTO: 3 MOMEKTY NIANUCAKHS OGBUHYBANLHOIO BUPOKY HH 3 MOMEHTY
AOTro NpOronoweHHA, Y1 3 MOMEHTY BPYUEHHS KONiT OGBUHYBATLHOIO BHPOKY
3aCyMKEHOMY B TPUACHHUA CTPOK i3 MOMEHTY #ioro nporosiomenns. Taxox y
npoueci peanizauii NPUHLMITY TPaBa Ha anesALIAHE T8 KaCaLlifHE OCKAPXEHHA
Y 3aCy/eHOro abo AOIo 3aKOHHOMND MPEACTABHUKA YH 3AXHCHIKA € TPABO NOJIITH
anesAniAny YM KacanifiHy cxapry, Wo € IOPHAMYHOIO MIACTABOIO Ty NMHHEHNA
BUKOHaI{HA BUPOKY CTOCOBHO 3aCYKEHOIO. _

llloao BcTanopaeHHA TOUHOTO MOMENHTY HAOYTTR HIACYAMHM CTATYCY
3acypxeHoro abo sunpasaanoro, To HaiOineil :?anonompnnm i NOMMHKM ::‘
nosioxens, 3akpinnene 8 4.1 cT.401 KIIK Ykpaiun, axe 3a3nauac, wo ‘:ﬁOm
MiCLEeBOIO CyXy Habupae 3aKOHHOT CHIH n.ic.na 3AKIHUCHHA CTPOKY Ha n“‘:;a i
anensuii, a BUPOX anNeAAUIRHOIO Cyay - MICNIR JAKIHYCHHA CTPOKY HA
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KacauiitHoOi ckapru, BHECCHHA KkacalifHOro NMOJAHHA, AKWO Horg He 6
OCKapXXEHO YH Ha HbOTO HE 6yno BHECEHO MOAAHHA. V pasi nogayj anenayi??
xacaLiiHol ckapr¥ Yd BHECEHHA Kacamﬁ.aoro TIOJAHHS BUPOK, fKiyo ﬁorou“’
CKACOBAHO, HabUpac 3aXOHHOI CHIM MIC/A PO3MNALY CNPaBHU Bignog; He
anenAiHOI0 YK KacauifiHoto iHcTanuiew [3]. AHo

TpoGneMa BH3HAYEHHA NMPABOBOTO CTATYCY 3aCYIKEHOTO Ha crapj;
BUKOHAHHA BUPOKY 3aNeXHTh Bl KOMILIEKCY NPOLECYNBHUX MHTaHE, g
noBHHHI OyTH 3'1C0BaHI B npoueci peanisaulii OCHOBHHX 32BJaHL KPUMiHa iy o,
POLECYANBHOTO, KPUMiHANBHO-BUKOHABYOrO Ta KPUMIHANBHOIO Npapa, y
KOHTEKCTi BCi MUTaHHA MOXKHA K1acH(]iKyBaT Ha TPH OCHOBHI Ipynn: 1) 1qy;
1[0 BHHHKAIOTh Mic/ig HAOpaHHA BUPOKOM 3aKOHHOI CHIIK ane 10 cbalcmqnorc;
}i0ro 3BepHEHHsA 10 BUKOHAHHA; 2) Taki, 110 BUHHKAIOTb Y XOAI BHKOHamuy
BHPOKY; 3) Ti, 10 BUHUKAIOTH MiCJIA BUKOHARHA BUPOKY.

YKHHHE KPHMiHANbHO-MPOLECYyabHe 3aKOHOAABCTBO B MPOLIECI BUKOHaHKy
BMPOKY Ma€ P HEY3rO/KECHNX NOJIOKEHb Ta CYNEPEHHOCTeH, Ha AKMX Bapto
30cepeanTH G6inbury yBary. Tax, Cepefi Ipy ¥ NMTAHb, IO BUPILIYIOTECS CysoM
f1i 9ac BUKOHAHHA BUPOKY, MPUBEPTAE yBary NONOXKCHHS, nepeadayene cr.410-
1 KpuMiHaibHO-NPOLECYANbHOIO KOJAEKCY NPO TUMYACOBE 3aTUUICHHA B
ciuoMy i3onATopi Ha ranTBaxTi BifickkoBOT ciyxO1 MPaBONOPSAKY Y 30poittux
Cunax YKpaisu 3aCyKEHOro a0 no36apicHHA BOJII 3 BinOyBaHHAM NOKapanus
B YCTAHOBI BHKOHaHHA [TOKapaHb, AUCLHIUTIHApHOMY 6aTanboMi, a Takox npo
TMMYACOBE NEPEBEACHHA 3aCYKEHOTro 3 YCTRHOBM BUKOHAHHA NOKapaHs y
CatiAumiA i30IATOP Ha ranTBaxTy BillcbKoBOI CITyOH Npasonopsaaky y 36potinix
Cunax Yipainu npn HeoOXiAHOCTI MPOBa/KEHHA cniguux Ai% y crpasi npo
3JI04MMH, BYMHEHMH iHIIOIO 0c06010, BUPIUIYIOTHCA CHIAYMM aB0 OpraHoM

ni3HaHHA i3 CaHKUii NpoKypopa ABTOHOMHOI PecmyOnikn Kpum, oGnacri,
npoKypopa MicTa Ku€sa, a Takox NPUPIBHAHUX A0 HUX IPOKYPOPiB y BHUIALKAX
3aTuIIeHHA a60 MepeBeIeHH 3aCy/DKCHOr0 Ha CTPOK [0 ABOX MICALUB, 13 CaHKIll
3acTynHuka [eHepaJIbHOro NpoKypopa VkpaiHg - A0 HYOTHPBOX MICALIB, 2 i3
caHkuil [eHepabHOTO NPOKYpopa YKpainu - 10 MIeCTH micanis [3].
CripHyuM MOXHA BH3HAYHTH ITHTAHHA NP0 AOMHT YXKC BUHAHOTO BHPOKOM
CyAy 3aCYAXEHOTO B AKOCTi cBiaka. Taxa " IBOSKICTB" CTATYyCy oamiel i Ti€h X
0coGH € cymepeunuBoio 3 6araTbOX MO3MIlH TOMY, IO OAHUM 3 OCHOBHHX
06OB'A3KIB CBiflka ABIAETHCA Jada MpPaBIUBHX [TOKa3aHb. Orxe, 3acyf.m<cnni?
MOBMHEH NOBIAOMHMTH CRiAMOro 4d OpraH Ai3HaHHA Mpo o6cTaBuAY, fKi
GaKTUYHO MOXKYTb OOTAXKHUTH HOTO CTRHOBHUUIC. Pa3oM i3 TMM MOXKHA BNEBHCHO
CTBEPUKYBATH Npo MOPYLWIEHHA MpaBa 3acylKEHOTO HAa 3aXMUCT, TOMY LIO ¥
BMIaAKy AONUTY MOro B AKOCTI CBiAKA BHIKNIOYAETHCA YHACTh 3aXHCHUK3, 32
BHKJIOYEHHAM JXOMUTY HenoBHoiTHbOro. KpiM TOrO, y BHUNAAKY jadi HAM
3aBiJOMO HEIMPABAUBUX MOXa3aHb A1 HOIO MOXEe BHHHKHYTH HeGeanexa Oy
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[pHTATHYTUM 0 lfpuMil-xa.nbno'l’ piunonixanbuocri 3a BKasaHe JXifAHHA. I, ak
423HAYAIOTh NPALIBHHKK OpraHis ACCyAoBOro caiacTea
JOMMTYBATH 3ACYIKEHUX, AK CBilKiB, Yepe3 Bixc
3aKOHOJABCTE1 MPAMOT HOPMHU, Aka 6 PernamenTysana n
oci6 [5].

Cain noroanTHea 3 aymkoio B.O.lMoneaowka, mwo NONOXKEHHA CT.410-]
KI1K »O0AHOTO CTOCYHKY IO CTajiil BUKOHAHHA BUPOKY LUOAO 3aCYAKEHOIO He
matoTh. Lle € Ginblu Xapakrepuum mis NPOLECY PO3CNINYBAHHA KPHMiHATLHOT
cnpasH. 3aCyxeHui 10 no3basienHa Boni y PO3NALYBaKyX BUNA/IKAX, Y CIIpasi

npo 3JI0MHH, BYMHEHUHN IHILOIO 0c06010, He nepedysac y cTaryci 3acyaxeHoro.
BiH € CBIAKOM, NOTEPNLIUM, UUBITLHIM no3uBayem,

CnewialiCTOM, €KCHEPTOM Y iHUINM cyb'exroM np
noTpeba NpoBecTy cnigui yyu CYNOBO-CAiRYI Al [4].

llle oanicio Bixoio B KPUMIHOIBHOMY Ta KPHMiHANbHO-NPOLECYaNbHOMY
npaBl € JENETyBaHHA NMOBHOBAXKEHL ILOAO BU3HAYCHHA BHAY Ta PEXKHUMY
BUMPAaBHOI ycTanosu JlepxarHomy AenapTaMeHTy YKpaiHU 3 IATaHb BUKOHAHHA
noKapaHb, AKui OyB cTBOpeHuit y 1997 poui i ¢yHkuioHyBaB y cuctemi
MiHicTepcTBa BHy TpiwHix cnpas, a B 1998 poui nepenaunit y nianopsaKysaHHs
KaGinery Minictpis Vkpainu. 3 oMMy Ha LE MOXHA CIIOCTEPIraTH nepeaayy
¢yHxuit npasocynas JenaprameHty, Lo € NvuIe MpeporaTuso0 CyaiB B YKpaiHi.
Takox 6e3sanepeuno B6a4acTHLCA NOPYIIEHHS OKPEMHX NOBHOBAXEHD
3aCY/UKCHHUX 10 TO30aBIeHHA BOJli Y BUNAAKAX BUPILIEHHA TUTAHD NPO 3MiHY
BHAY (PE€XHMY) BHNPAaBHO-TPYAOBOT YCTAHOBH. ToMmy, 10 npu supineHHi
CHTYaLil 3MiHH PEXUMY BUNPABHO-TPYAOBOT YCTAHOBH aKLCHTYETHCA YBara Ha
NOBEAIHLI 3aCy/UKEHOTO, HOro CTaBNEHHI A0 Npaui, 3 ypaxyBaHHAM cTynexs
TSOKKOCTI 37104MHY, NOM 'SKUIYIOUHX Ta OO TSKYIOUMX 0GCTaBUH, T2 0COBHCTICHMX
XapakTepUCTHK. A XTO AK He CyA. ToMy, Ha HaIly MKy, 3aKOHOAABLIO HEOOXiAHO
NMePEerIAHYTH MHTAHHA NP0 BU3HAYECHHA BHAY BMNIPAaBHO-TPYAOBOL YCTaHOBH
AepkaBHUM AeNapTaMEHTOM YKpaiHU 3 NMUTaHb BMKOHAHHA NOKapaHb i
NOBEPHYTH RaHy QyHKILiI0 cyxy abo nepeaGayuTi CTBOPEHHR B CHCTEMI CyaiB
VYkpailH crieniani3oBaHOIO CyAy 3 BUKOHAHHA MOKApaHb.

Y3arajasHIOIOYH BHK/IAAEHE, MOXXHA 3pOOHTH BHCHOBOK, WO YHHHE
KpUMiHAJIbHO-NIpOLieCYaNbHE 3aKOHORABCTBO HEAOCTATHBO pernamenTye
NpasoBuit CTAaTyC 3aCyAXXEHOr0 Ha KPHUMiHANbHO-MpOLECYanbHIR cTaall
BUKOHAaHHA BUPOKY. JloniIbHO BHECTH 3MiHHM B Kpumiuanbuo-npouet.:yanmuf
KOZIEKC i 4iTKO BH3HAYMTH NpaBa Ta OGOB'A3KH 3aCY/KEHONO Ha AaHifl cTaml.
Haitinbw yitkolo MOXHa BBaXaTH MPOMO3ULIK POCIHCLKNX aBTOpiB
TeopeTuiHoi Moaeni Kpuminansno-npouecyanstoro xoaexcy PPOCP, AK1
3A7PONIOHYBAaNM BUIHAYMTH TaKe KOJO NOBHOBAXKEHb 3aCYMKESHOIO: B CTaAll
BHKOHaHA BMPOKY 3aCy/KeHMit Ma€ NPaBO Ha CYAOBHH 32XUCT CBOTX 3AKOHHWX
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iHTepeciB, NOB'A3aHHX i3 3BEPHEHHAM BUPOKY 10 BUKOHAHHA | foro BAKOHaHy,
3acyaeHHA Ma€ MpaBo: 3BEPHYTHCA B cya 13 3aABAMH TIPO BIACTPOyy,
BUKOHAHHS BUPOKY, MPO 3BITLHEINA BiA fslll6y rTs MOKAPAHHA 13-32 XBOPOGy o
inBANiAHOCTI, 260 No 30iry CIPOKis BIACTPO'KH, npo )’ﬁfOB'io-nocrpoKOBc

qacTHHH ITOKapanita 6L M'AKUM noxapammM‘

3BinbHENHA | 3aMiNY HeBiAOy 1ol MIAKH
6apnelus BOAL § 3 IHIINX MTay,

npo 3aminy ymMoB TPHMANIIR B MICUAX 103 ' .
nepeabaucuux KojacKcoM, 6paTh y4acTb y CYAOBOMY 3aCifaMHi i napay,

oKa3alig, NORABATH AOKA3N, I2ABJATH KIONOTAHHA 1 BIABOAM, 31aliomMuryc,

3 yciMa MaTcpianamy cnpasy; noaasar cxapry Ha A 1 pluexHa cyny (7).
Takox HeoOXiAHO 3aKPINUTH NOJIOKEHHA WO B pasi Heobx1aHoC T Aoty

3aCykEHOTO y CIPaBax npo 3I0YHHA, CKOE€HI iHIWHMHU 0CO0aMH, ane He B akger
CBiAKA, a HA MpaBax AOMUTY MiACYAHOrO.
1. KprminanbHO-BHKOHABYHA KOACKC Yipaitin // OpiwAnunit BicHUK Ykpainu. - K., 2003, . Ne33

-C.8.
2. KpuminansHo-BHKOHaBYE npaBo Ykpaiuu: [Tiapyun./3apen. B.M.TpyGnuxosa. - Xapkis, 200]

-C.82.
3. KpuminansHo-npouecyansuufi koaeke Ykpainu. -K ,2001.-C. 121.

4. Ionemowxo B.O. “Mana" cynosa pedopma B Ykpaii Ta 3aXHCT Npas rpoMaasn”. - Ocrpor,

2003. - C.103.
$.Craxicbkuil C.M. [TokazaHHs CBiAKa AK IKEPENO A0Ka3iB Y KpDHMIHANbHOMY npoueci. -K |, 2002,

-C.15.
6. Anenept C.A. Cy6nexTsl yronosHoro npouecca. - Xapskos, 1997. - C.18.
7. Casuuxufi B.M. YronosHo-npoueccyansHoe 3akoHoaarensctao Cowsa CCP u PCoCp

TeopetHueckas Moaeas .- M., 1990. - C.284.

L.Strelbitska
A SEPARATE QUESTIONS OF JUDICIAL STATUS OF THE CONDEMNED ON THE STAGE
OF SERVING OF A SENTENCE.
In this article the characteristics of the lawful of the convict at the stage of serving of 2
sentence in the context of criminal-legal action, and criminal-executive law of Ukraine are exam-
ined. Here are registered problem questions, which evolved from investigation-public prosecutor

and law-court practice during using criminal-legal action regulations.

LTI, Xapuenro

ICTOPIA I IPHKJIAJHE 3HAYEHHS 3ACTOCYBAHHA
HOJIIPA®A B BOPOTBBI 13 3V IOYHUHHICTIO

VIIK 343.138
Baxko BCTaHOBUTH 4ac i MiCLIe BUKOPHCTaHHSA METOAIB BHABICHHA OpexH!.

Ll npoGnema 3axan Typ6ysana moactso. :
IcTopia 3Hae, wio B muboky pasHuHy BUKOpUCTOBYBanucA pisHi “TexniuH!

". > - - . . s 1"
3aC0o0HU™: BIA TBAPKH, NTaXiB, Pi3HUX NPUCTPOIB i HABITH OKPEMHX moaed, K
YHTaNM" MOBEAIHKY ONUTYBaHOTO CY6'eKTa.
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npocra. Cneuianbho
Rani nimosprosanih
KiB, AKi TeopeTnuno

TpeHOBa‘Ha JIIOANHA NpUKhafana naneus g0 aprepii, a
ApYAKHHI CTABMIIU 3AMUTAHHA, HAa3UBAIOYU iMEHA YONOB]
MOIIH BCTYITHTH 3 HCIO B IHTMMH CTOCYHKH. Y pe3ynbTaTi BHCOKOT eMOLifHOT
HanpyT#, B 1KOCT] pe_axul‘f Ha IM'A XoXaHLs y MA03PHOBAHOT Pi3KO IMIHIOBANHCS
HacToTa MYJbCY 1| KpPOBOHanmoBHeHHs apTepii. Hanmani uei MeTon
BUKODHCTOBYBABCA AN BUSHAYCHHS CTYMEHs WMPOCTi TOT YH iHWOT 0cobH.

BHKOPI:ICTOB.)/BaHa B MUHYJIOMY METOAMKA TECTYBAHHA CTaja "nowyKoBuUM
Me'l‘OIlOM'-' ! HHH1 HIMPOKO 3aCTOCOBYETRCA y NpakTHLi " aeTekwii 6pexHi®. ey
AABHHHY ICHYBAB IOCBIX BUKOPHCTAHHA TPEMODY 15 BUSHAYEHHS NPUYETHOCTI
MAZOIPIOBAHMX A0 BYUMHEHHA 37104nHIB. OGCTEKYBAHNM ANaBANU B PYKM ayxe
TeHAITHE AHLC NTaxa i BeNu NONUT Ha NPEIMET BUMHEHHSA HUMH NPOTUIIPABHOT
Ail. Y xoro mrkapanmyna Tpickanacs, TOro i BBaXanu NPUYETHUM X0 BUMHEHHS
PO3CiAYBAHOTO 371041 HY, BOHM OTPHMAJIH HA3BHU JETEKTOpa GpexHi, Bapiorpada,
noxirpada, BUKpUBaNbHUKa OpexHi, cUpOBaTKM npasaH, BHMipioBaia
NCUXONOTIYHOTO cTpecy. OCTaHHA Ha3Ba 6inewr 06'ekTHBHO BimoGpaxana
CYTHICTH MeTONY i MOCTYNMOBO 3aBOIOBANIa MPAaBO HA IIHMPOKE BUKOPHUCTAHHA B
nitepatypi kiHug XX cronirrs.

V 1875 poui NOLUTOBXOM /I PO3BUTKY IHCTPYMEHTILHOT AiarHOCTUKHU
Jerekuii GpexHi nocayxuina npaus iraiificexoro gisionora A.Mocco (Angelo
Mosso). V cBOiIX AOCHiIMKEHHAX BiH MOKa3aB, IO B 3aJIE)KHOCTI Bifl BENMYUHK
eMOoLiifiHOT HaIPYTA JIOAHMHM 3MIHIOETECA Pl ¢isionoriunmx nokasauxis. Hum
Oysn0 BCTAHOBJIEHO, LIO THCK KPOBi B CYAUHaX Ta 4acToTa My;bCy 3Mi}.noronca
npH 3MiHi eMOLINHOro cTaHy of6cTexyBaHOi 0COOH. .I"hsmme ramplann 11110
ekcniepuMeHTiB 6ynu onmy6aixoBani B ioro monorpadii "Crpax”.

VY 1895 poui itanificekuii aikap-ncuxiarp ‘I.JIOMGPO'.;.O (Cesare Lombrozo)
BUXOPUCTOBYBAB NEPINHA npunan nis AETEeXLil 6pe-xm - r!npocmbnmorga(b, o
peccTpyBaB y JIOAMHM 3MiHY THCKY KpoBi. Hepes CiM pokis, y 1902 pou, B CyAl
33 JOTNOMOrOI0 iHCTPYMEHTAbHMX METOAMK BAASOCH BrEpuwie AOBECTH
HENPHUUYETHICTL 3BUHYBAaYyBAHOIO Y CKOEHHI 3JIOUNHY. .

[Toyarok XX CTONITTA O3HAMEHYBAaBCH BCECTOPOHHIM BUBHEHHAM
3aCTOCYBaHHA METOAIB iHCTPYMEHTAILHOT AIATHOCTUKH B POSKPHTT] 33‘0;‘1’;';2"
MMigBULEHHSA TOYHOCTI iHCprmeHTaano'f piarHoCTUKY Wuno Mo >/
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BAOCKOHANCHNA BXKE BiIANPAILOBAIKX PANINIC MCTOAMK, a 1,

. Koy ;
BHMKOPHCTAHHAM HOBMX. Zokpema, Oysia BsCACHA MCTO/MKA 3 BMKOpuc * iy

. Tay
cpurmorpamun. Chpurmorpama (rpeu. sphygmos-nynsc, grafo_n"c:"”
Ay,

T3 A03BOARE BU3HAUMUTH YaCTOTy Ny/bCY i cran CHCTEMH KPOBOOGiry p

Y 1914 poui iTanieus B.Benycci (Vittorio Benu§51) BUKOPUCTaB npy, nan
peecTpalii MOKa3HUKIB AUXAHHA NPH NPOBCACHHL zlomrf'ria "iﬂmplonaunxu
CKOEHHI 3/I04UHY. Y AKOCTI iHPOPMATHBHUX [MOKA3ZHMKIB 6yau BHKOP"CTaui
yacToTra Ta MUOKMHA AMXAHHA, WO PEeECTPYBANNUCA 3a AONOMOrolo punay
"nuesmorpacda”. IlizuHime 3a 1ONOMOroI0 LULON0 NpUiIaay noyanu BU3Hayar,,
TPHBANICTh BAMXY 1 BUAKMXY, 3aTPHMKY AMXAHHA HA BAUXY Ta BUAUXY.

Mepwuii nonirpady, npuaaTHuii s pO3C/IAYBAHHA N0YHHIB, OYB CTBOpesyy
amepukanuem Jixonom Jlapconom (John Larson ) y 1921 poui. Hauuit Npunay
pEeECTpYBaB Ha NanepoBili CTpiuLl, WO pyXanacs, My1bC, TUCK KPOBI Ta Auxanyg
He3paxkaroud Ha CBOKO APOIPECHBHICTb, UEH NpUIaX 3HAaYHO BiApi3HaBca Bip
CydacHHMX nonirpagib.

BpeneHHs xaHaly peecrpauii onopy (npoBiaHOCTI) WKIipUd y 1926 pouj
aMepukaHueM Jleonapaom Kinepom (Leonarde Keeler) 3Ha4s0 nigsuwung
TOYHIiCTHL pe3yasTaTiB nojairpadHHX OOCTEKEHB. ITonirpad Kinepa
BMKOPHCTOBYBAaBCA Y CTBOPEHI HUM Yukarcekifi 1aboparopii poscnigysans,
anouuniB. J{o 1935 poky Kinep obcrexus 6143bK0 2000 nigo3pioBaHmy y
cxoeHHi 3nounHin. HuM >xe Bnepiue Gyna BBEACHA 5 KaHANBHA peecTpauig
Tpemopy. SIkuo JIoMGpo30 BBRKAETLCA 3aCHOBHUKOM NEPILIOTO nosirpada, to
Kinep - 3aCHOBHHKOM Cy4acHOro nonirpada.

Huni B cBiTi Haitbinsw akTMBHO Nojirpad srukopucTosyersca y CLIIA, pe
KiABKiCTh KaApOBMX MEPEBIPOK NEpPEBUULYE 4 MIH. HA pik i Oiabul Ak 30 Thesy
nojiirpa¢HUX NEpeBipoX APOBOAMTHECA LIOPIMHO 3 IHILIATHBH KPUMiHANLHOI
noniuii. Huniy CLLIA nonirpadonord A0NoMaraoTh Ni ANpHEMCTBAM 3MEHILNTH
36uTKM Ha cymy 6amdbko 20 mapa., aonapis CLUA B pik. Llupoko
BUKOPUCTOBYEThCA noiirpad y Kanaai, Mekcuui, I3paini, Anoxii, ITiBaensi
Kopei, Pocii, Honeswi, Yexii, Cnosauunsi, Typeuuuni, Ilisgenniit Appuui.
B3arani x, nonirpagui nepesipku npoBoasTLCs Gkl Hix y 60 kpaiHax CBiry.

Ha cyyacHOMy MiXHapoXHOMY PHHKY noJirpadisB AOMiHYIOTb TPH
amepuxaHCchKi dipmu: Lafayette Instrument Company, Stoelting i Axciton.
Haticrapiua 3 nux - Stoelting, 3acosaHa y 1886 poui, Mac 100-piunuit 10cBiA
BUPOOHMUTBA MOAirpadis. 3a yac CBOro iCHyBaHHA BOHa BMIYCTHIA OLIBIIC
30-1:14 moandikauift nonirpadis, BKMoualouK i cyuacHi Moaesi - KOMIVIOTEPH!
non{maqm. AXxiton - €anHa i3 3aKOpAOHHKX ipM, MPOLYKUI€IO AKOL € TinbKH
nonirpapu. ®ipma Lafayette Instrument Company, 3acHosaHa y 1947 potl
3asBMIa NIpo ceGe Ha puHKy nomirpadis Ha nouatky 1950-x poxis i HuH! ©
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Ge33anepeiHUM CBITOBMM Jliaepom BUpoOHUUTBa i N
Lafayette, Instrtument Compani i Stoelting no
MeauHE Ta HAyKOBe obnaananHus.,

Y Panaucsxomy Coro3si

poaaxy nonirpadis. PipMu
PAA i3 nonirpagaMu BHNYCKAIOTh

31 NoYaTox pocaigxkeHs i3 3aCTOCYBAHHZ
iHCTPYMEHTANILHUX MCTOAIB NMcuxodisionoriy NPH PO3IKPHTTI 3MOMHHIB

BiAHOCHTBCA A0 1920-X pokis. IniuiaTopom aocnimkens 6yB CHXONOT, 3rO00M
-axagemik AITH CPCP, Onekcauap Pomanosuy Jlypia (1902-1977). Jlypis
YAOCKOHAINB POINOBCIOIKEHUI y Ti yacu B EKCNEPUMEHTANBHINK MCHUXOAOriT
acoOUlaTHBHHI meTon i 3aCTOCyBaB HOro Ans BUABNEHHA NPHXOBYBAaHO1

1H¢°PM?11" 32 I01OMOTOIO peecTpallii napanessHO NpoTikaloumx Qizionoriunmx
npOI.J.e)ClB AHMXAHHA, KPOB'AHOro THCKy, GioToKiB (Mo3ky, cepus, CKereTHHX
M'A31B).

Ha no4aTKy 1970-x pokis nocsin 3acTrocyBaHHA noairpada Ha 3axoai 6ys
npoaHanizopanuit B KJIB CPCP. ITomroBxoM ans HbOro CTaNa BeIHKa KilbKicTs
MpOBaNiB OAHIET 3 HaNCUILHINX pPO3BiNOK coUTabopy - CXiAHOHIMEUBbKOT
"Lltasi". Hasite no6pe niaroroeneni arentu BUXPHBAHCA 332 AONOMOTOIO
"nerexropis Gpexni”. INpo ue Biapasy crano Binomo KJIB, i B onsomy 3 HayxoBo-
AOCHIAHMX IHCTHUTYTIB 6yna crBopeHa rpyna ANS AOCHIRXKEHD
ncuxodisiosorivuux npouecis.

Pesynbraru Garatopiusoi HaykoBoi mpaui npusenu ao noseu y 1975 poui
Haka3sy ronosu KJIb CPCP IOpis AHaponosa npo CTBOPEHHA CRenNiApO3ALLY
3 NPpHUKIAAHOINO 3aCTOCYBAHHA anaparHOro Metoay metekuii OpexHi. lie#
niapo3Ain 6M3bKO 15 pokis 040/I0BANIH MONKOBHHK, KAHAWAAT TEXHIYHUX HAYK
Opiit

A3apoB 1 MiANOJKOBHHK, ncuxiaTp Bonoaumup HockoB. 3a ueft wac y
niapo3aini Gyna apopeaeHa €PEeKTHUBHICTH METOMY, MiArOTOBNEHA rpyna
BHCOKOIJIACHHX CNeLianicTiB, po3pobneHi pizHi By nosirpadis, a no cepeavum
1980-x pokiB Gy/sM CTBOpPEHi 3pa3K KOMIT'IOTEPHOro mnosnirpady. Y Pocii
nojlirpad ynepiue BiIKpMTO 3aCTOCYBAJIM HA MOYATKY ACB'THOCTUX POKIB. _

V 1999 poui N'ATh aHrMOMOBHHX odillepis i3 Hauiouanmo'i.axaneuu
BHyTpilHiX cnpaB Ykpainu (M.Kuis) i JIeBiBCEKOIO IOPAIMHOTO THCTHTYTY
MBC Vkpaiuu npo#minu ABoMiciuHe HaBYaHHA B Axa.nem‘l' (?y.uosoi‘
IMcuxodisionorii 8 micti Jlapro mrary dnopuna (CLUA). chftx 3aKIHUCHHK
HaBYaHHA BOHU CTAJIH NepIIMMH nosirpadonoraMu YKpaiHH, Akl §1?arm yuacts
Yy 3pocraouiif 60poTs6i NpoTH OpraHizoBaHOl 3JIOYMHHOCTI 1 KOpyntll.
Iniuiatopom uporo sycunna 3 MoaepHisauii yKpaiHCbKHX MPasOOXOPOHHUX
opranis Gyna Vipaincexo-Amepukancbka Acouiauis [Toniue#cexux '(mcm
Yukaro, CLLIA), sika Bxxe ouonoBana AeKibka noaibHuX NpoekTIB 13 Hacy
NIPOrONIOLICHHA He3aMeBOCTI YKpaiHM.
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23 TpaBHs 2002 poky B inteps'io YHIAH Ha4aNbHUK l'onosHoro YNpangj,
kapHoro posuyky T™ MinictepcTsa BHYTPIlIHIX CNIP2B YKpaikuy Bo.no;lmm'
€BIOKUMOB CKa3as, 1O OpPraHM BHyTpinIXO cnpaB Yxpaiuu 36Hpa;0.r:l
aKTUBHIllIE 3anpOBAJKYBaTH y CBOIH po6ori nosnirpad. 3.a horo CnoBamy, g 5 Ogn
oL B yKpaiHCLKHMX MPaBooXOpoHUiB npaosanio 15 nonirpagis, axumy ak'rmm2
kopucTytoThea y lninponetpocskii, Jlyrauchkiti obnactax, Kuesi, foye,, °
Yepkacax Ta Kpumy. Bix 3a3Ha4uB, WO RO CEPIHA 2002 poxy Mianygy, Oc;
3aBEPWHTH TeH/Iep Ha 3aKy iAo nonirpadis, MCHA HOro NepeaGavanocy i
BUKOPHCTAHHA y BCiX 061aCHUX yNpaBAiHHAX BHYTPIUHIX Cripas.

[Tai €820KHMOB TRKOX I0BIIOMHB, 11O 32 4aC NPOBCACHHA eKCﬂepuMemy
3 BHKOPUCTaHHA nonirpada, axuii TpUBaB B3 2000 poky no Becuu 2002 Poy,
NPaBOOXOPOHLI 3a AOTIOMOTOIO PHCTPOIO PO3KPUAN 119 TKKHMX 3nounkiy y
TOMy YHCAi BUKPANEHHSA ANTHHH, 40 yOUBCTB, 15 90361‘*""7( Hanaznis, po3urykapy,
1IECTepO 30YMHILIB T HOTUPLOX 3HHIVIHX 6€3BICTH FPOMaldH.

B YkpaiHi Bxe € AeKiIbKa nosirpadosoris HaBYCHHX Y ClUlAy nonirpaq),mx
IKOJaX, aKPEAMTOBAHKUX NMPECTHIKHOIO AMEPHKAHCBKOIO Acouiayjey
Monirpagonoris (Amerikan Poligraph Association abo cxopoyeHo APA). ApA
- HaMaBTOpUTETHIIIA MIXXHApOJAHA acoujianis 3 BUCOKMMH MODAIbHUMY 14
npodecifHUMI BUMOraMH 10 CBOIX yneHiB. APA 6yna 3acHoBaHa y 1966 poui i
€ HaicTapiloo Ta Hal6inbIo NpodeciiHo© nonirpadgHOIO acolianjero y
CBiTi, HAPaxoBy104M NoHax 2600 wicHiB y 32 xpaiHax CBITY.

P.C.5enkin BBaXaB, 10, AK i B IHIIMX BUNAJKaX, BUPILUCHHA NUTAHHA npo
3aCTOCYBAHHA Yy KPUMiHAITBHOMY MpOUECi Ti€l YM IHIUOT TEXHIYHOT HOBMHKY
npo6neMa nonirpaga Mae TeXHIYHUHA, TAKTMIHIN, eTHHHHHA Ta NMpouecyanbHui

acnektu. [7, c.146]

1.KpuminansHo-nipouecyansHui koiekc YkpaiHn. HayKoBO-npakTHYHUNA koMentap /
B.T.Manapeuxo, B.I"Tonuapetxo. Dopym.

2.3akon "TIpo oneparuBHO-poO3IYKOBY AigabHicTs "K.,1992 p.

3.P.C.Benkia Ipobnemu KpHMiHaNCTHKH BUA - M.: Bua-8o "IOnuk",2001 p.

4. Crporosry M.C. Kypc coBeTcKOro yroJloBHOTO rpouecca. - M, 1958, - C.674.

5.Ctporosuy M.C. Yyenne 0 MaTepHaIbHOA HCTHHE B YFOJIOBHOM fnpouecce. - M., - C.114-115,

6.Jlapun A M. O netckodt jmicn // Ussectun. -1989.-Ne318.-14 HoaGps.

7.J1apun A M. KpuMHHAIIHCTHKA K MPaKpUMUHAACTHKA. - M. 1996 .-C.148.

8.I'ynaesl1.U., BrikoBckuitW.E. UccnenopaHHe 3MOLIMOHANBHOIO COCTORHMA YEIOBEKA B npouecce
NPOW3BOACTBA CAcACTBEHHOO AckcTBua // Kpumunaauctika u cynebuas excneprnia-K,
1972p. -Baint..9.-C.107,108.

9.MNpobnemst cynebHoM yruku.-M.,1974.-C. 146, 147.

10.Xapuesixol.I" Iomirpad ax ueTpaamuifimi 3aci6 orpumanss KpUMiIHATICTHYHO! iHGopMaUiL.
TIpoGnema BIOCKOHANCHHA NPABOBOTO PEryMOBAHHA WIOAO 3a0E3(ICHCHNS Npas T8 cBOGOL
MIOAMHH § rpoManaHKHa B Ykpaini (Isano-®pankiscsk, 16 kiTHA 2004p.)
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Kharchenko 1.G.
Hi STORY AND APPLIED VALUE OF APPLICATION OF LIE-

DETECT:
AGAINST CRIMINALITY OR INTHE FIGHT
[n the article an author exposcs history and applied value of application of lie. ‘
ipvestigation of crimes of lie-detector during

PA.Yaiixa
ﬂlﬂﬂl)HICTb AABOKATA Hioa0 3EUPAHHS

AOKA3IB HA
JOCYAOBOMY CHIACTBI SIK FAPAHTIS 3AB

E3NEYEHHH
OBBUHYBAYEHOMY HPABA HA 3AXHUCT

VJIK 343.163

[paBoBa pedopma, aka NpOBaAHTLCA B YKpaiHi, nepeabayac 3miunenns
npasoBOl 3aXMIIEHOCTI rpoMausaH y cdepi 3ailicHeHHA KpUMiHaNBHOrO
CYPOYHHCTBA, AKE NOBHHHO OyTH €DEKTUBHMM IHCTPYMEHTOM AEPKABH 3
OXOPOHH MpaB, CBOOOA i 3aKOHHUX IHTEPECIB FPOMANAH TA IOPUAMIHUX OCI6.
OCHOBHMMU BH3IHAHANBHUMH NPABOBUMU MOJOKEHHAMHU, Ha SKHX 6a3yeThcA
KpuMiHansHui npouec, € foro npuHuMny. OHUM i3 NPHHLUKNIB KPUMIHATLHONO
CYAOUMHCTBA, AKUN rapaHrtye 3abe3nedyeHHs Npas rpoMansH € NpUHUMMA,
3MarajJbHocTi. Ilig NMOHATTAM NPHHUMNY 3MarafabHOCTI B YKpaiHCBKift
PaIAHCBLKIH eHuMKIoneail po3yMmiloTh npouecyansHy GopMy MPOBAIKEHHA
CNpaB y CYNOBMX Ta apOiTpaxHMX OpraHax, WO Aoisrac B HaAaHHi pisHOl
MOXNMBOCTI YYaCHHUKaM MpOLECY MoxasaTH A0Kadyu, 6paTu y4acTs Yy X
AOCHIMPKEHHi, BUCIIOBJIIOBATH CBOI MIpKyBaHHA MO CyTi CMpasy i 3 OkpeMux
HpOLIECYaNIbHUX [TUTaHb, TOOTO 3MAraTHCA nepe/l CyIoM Ta 3aKOHOM, FapaHTye
BCTAHOBJEHHS 06'ekTuBHOT icTHHH mno crpagi [1, ¢.279]. Cyb'exToM
KPYMiHALHOIO MPOLIECY, Ha AKOro 3aKOHOM NOKJIa1a€ThCA 0608'130K 3aXMLIATH
npasa i 3aKOHHI IHTepeCHU rPOMasH, € 3axncm.«m, AKHN € TAKOXK Geano?epcnmu
YYACHHKOM NPOUEAYPH 3MAraIbHOCTI Y KPUMIHATLHOMY CYAOUMHCTBI.

3Ha4HR# BHECOK B OGIPYHTYBaHHS HEOOXINHOCTI pPO3UINPEHHA npas
a/IBOKATa Ha NOCY/OBOMY CHJCTBI BHEC/IH CBOIMH HAyKOBHMH MPALAMH Taxi
pueni, ax S1.C.Aspaax, T.B.Bapdonomeesa, 3.3.3uHatynin, B.3J.Iyxam?smf.
M.M.Mixeenko, A.J1.Cparousku#t, B.M.Tepruwnix, B.IL.1IIn6ixo T2 o,
Oanax O6CAT | pe3yTsTaTH AOCHIHKEHD AIIBHOCT anBoxara wono IGHpaARHS
AOKa3iB Ha AOCYAOBOMY CHiACTBi, K OAHi€l 3 rapanTiit 3abe3ncucHuR
06BMHYBAYEHOMY NPABa Ha 3aXKCT, HA CHOTOJHIWHIA JCHL 3ANNWAIOTHECA e
HENOCTATHIMH. o _

Q60B'A30K AOKA3YBAHHA B KPHUMiHAMBHOMY MPOLCC] 3TIAHO 13 JAKOHOM
NMOBHICTIO NOKAAZEHO Ha NPOKYpopa, cninvoro # ocoly, Axka NPOBOAUTDL
pizHanms. CaMe i 0co6H 30608'A3aHI BKNTH BCIX HEOOXIAHNX i nepenﬁaqeunx
32KOHOM 3aXOAiB ANf BCeGiYHOro, MoBHOro # 06'€éKTHBHOTO ROCHAIIKEHHA
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ofcrapun crpasy (4.1 cT.22 KHK?.’. 316paTit, NEPEBIPUTH 1 OLlinny, BCio
icTb I0KA3iB, AKi CTOCYIOTECA ii, Ta NPUIHATH 3aKOHHe, ?6rp}'“TOBauei
cnpaBeIMBE PIUCHHA. TaxuM YHHOM, OCHOBA 3Maar?:b!;°°“ npy PO3ragy;
cripasy B CyAi 3aKIAAETHCA caMe HA AOCYAOBUX CTANIAX POBalKeHHy, Kony
36MpacTbCs OCHOBHUHA ob'em ROKa3IB. Y YR CTOPONH NOBAHHI Mputiry Bxe
koHa 3 HaGopom CBOIX n0ka3iB, BIAMOBUIHO - 068""?’“?“”% i
BMMpaBIyBATLHUX. |, Ha HaUly JIYMKY, TUIbKH MU NOTPHMAHHI Wici yyoq,
MoxuBe 3abe3netueH s npas JIOAHHH. Hrnx Toro, o6 3aXMCHHK B NoBHgy
06cA31 IMIr BAKOHATH CBOT 3aBJAHHA, BiH MOBUHEH BOMOAITH NOCTaTHygy
CYKYTNHICTIO BHNPABAY BaIBHHX jgoka3is. JIOCATHYTH UBOTO MO)KH'd. ..I.qu_[e WAxoy
iCTOTHOTO PO3LIMPEHHS MPaB ajBOKATA-3aXMCHUKA HA CTalii Aocynomgrg
pO3CliTyBaHHs N0 36MpaHHIO JOKa3iB. .

Ha cboroasi icHye nuile AeKinpka Crocobis OTPUMAHHA Mpeameris j
AOKYMEHTiB 3axucHMkoM. Y ¢T.6 3akony "IIpo axBokatypy" noswicrig
nepenGayeHuit nepenik cnocobis 30upanHa 3aXMCHUKOM MPEAMETIB, AOKYMeHTip
i BinoMocCTel y kpuMiHanbHil cnipasi. Tak, BiANOBIAHO A0 LLOro Iy HKTY,
3aXMCHMK Ma€ NpaBo 36MpaTd BiAOMOCTI Npo QakTH, AKi MOXYTh Gyry
BHUKOPHCTaHi Sk A0KA3M B KPMMiHAIBHUX CNpaBax, 3aMUTYBaTH # OTpUMyBary
AOKyMEHTH abo Kxomii XOKyMEHTIB BiJ MiANPHEMCTB, yCTAHOB, OPraHilauii ta
BiJ rpOMajigH 3a iX 310010, 3HalfOMMTHCA Ha MiANPUEMCTBAX, B YCTAHOBAX j
OpraHi3aulifX i3 JOKyMEHTaMHU i MaTepianaMH, OTPHMYBATH ITHCBMOBI BUCHOBKH
¢axisuis i3 nuTaHe, AKi MOTPeOYIOTh CneuiaJbHUX 3HAHD, 3aCTOCOBYBATH
HayKOBO-TEXHi4Hi 3aCO6HM BiANOBIHO 0 YHHHOTO 3aKOHOABCTBA, AOMOBiNaTH
Npo KJIOMOTaHHs i CKapru Ha MpUOMi y MocagoBux oci6 ta oxepxysaru
MOTHBOBAHI BiANOBINI Ha HUX, OyTH MPUCYTHIM NPH PO3NIAART CBOTX KIOHOTAHL
i CKapr.

Ha naury nymKy, HaBeIcHHH niepeslik HEOOXiAHO YTOYHMTH i JONOBHUTH. Y
KITIK HanexuTh nepenbayHTH BHMEPNHMU nepenik cnocobis 30upaHHs
3aXHCHHUKOM BIAOMOCTEH y KpUMiHAILHUX CIIPABax, OCKUILKY 3aXMCHHK MOXKE
3AiACHIOBaTH TLTBKH Ti Ai, AKi nepeataseni B KITK. Iynkr 8 cT.48 KITK Vipainu
HaILJI%€ 3aXMCHUKA [IPABOM NIONABATH 0Ka3K, a 1113 BKa3ye, 1110 3aXUCHHK Ma€
Npaso 36uparn BiAOMOCTI NPO GaKTH, 110 MOXYTb BUKOPUCTOBYBATHCA AK JOKZ3M
Y cnpasi, onutyBati rpoMaisH. OnaHak Hi B 3axoni "IIpo agsoxarypy", Hi B
KIIK He BkaszaHo, sk mpouecyansHO oPOpMIAIOTECA Wi JOKA3M Ta AK BOHH
NPUELHYIOTHLCA A0 KPUMIHANBLHOT CIIpaBH, Hi npo 060B'A30K C/1ia4oro Ta CyAl
NPUNHATH Wi AOKA3N.

3aaeknapysaBiin OCHOBY 3MarajJibHOCTI NMpu po3rnAAi cnpas Y cya,
34KOHOMaBeLUb NPU UBLOMY NMOKNAB Ha CHig4oro o6oB'A30K 36uUpaTH 5K
OGBHHYBaNLHI, Tak | BUNPaBAYBaNbHI nOKa3M, Taxkum YMHOM, Chi quKit OAHOHACHO
MOBUHEH BUKOHYBATH abCOMOTHO NMpoTHnexKHi dynkuii. Bin He moxe OyTH
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oG RTHRHNM Y 30OPT JORAN § miacainon icnynriof cuc remas OHIHOK RKOCTE

ROt POOOTH, RULTORIANO A0 AkOT DPUIUKC A KpUMINAILHOT Cripasy

POTUMIOCTLCR AK Geryymonnmh Gpax y poboti i crasyrnes a HPORKUMY CAITOMY
[:' cY 7] Onna Y OCHORHMX NMPUYAN, 110 OGyMOBJ"()ml, HCMOAIHRICTE CALAMOTD
1 PIRHOIO HEYHICPC/UKCHICTIO 36MpaTh # oDBnHYyBANKHI, | BHIIDARIYNANLMI 1OKAIH,

NOPCHUTLCA Y CRCIIL AIRIBHOCTE CAIAYOTD, AKKA NOCTiIRANO CAIAKY THCE 1)

oy uHIUM eaeMenToM. J1.Bacunnes 3asnavac, uo vyacte nogonarms Hpexm,

"iﬂcry""‘)‘?Ti' AUUCMIDCTRA IIPHIBONNTS 10 HOPMYRAHHR Y CALIUHX BIATIORLIHUX
crepeotning {3, ¢.11). Yacto cainvi a 008MMyBAYCHMX BataTh INOMMILB | 3
NINOIPOI0 CTARNATHCA 10 AOKALIB, ULO TOBOPATH Ha ix kopucTh. Y 18'R 3Ky 3 1AW
OGBURYRANLHUA YXUA MUMOBINLHO 3i CTAAIT POICIIAYPaNHA MEPEAACTHCA B
cynosuh posrnan (4, ¢.143).

1106 y cyny ¥'asunacs AOBIPA 20 3AXHUCHHUXA, OCTRAHHIF MOBHUMCH BOAOAITH
AOCTATHLOIO CYKYNHICTIO BUMNPAaBAYBAJILHKX A0xa3is. JL1A 1sOro, Ha Hatue
NEPCKOHAHHA, 3aXUCHHMKA NOTPIGHO HALIMTH R0AATKOBUM M NPOLECYRITBHIMH
MOX/UBOCTAMH Y KPUMIHANLHOMY Npoueci Anf OTPHMaHHL A0Ka3080f
iHdpopMaLli Ta NPaBOM CaMOCTIAHO 3IGHMpaTH 10KaIN. Anc wob HanineHHs
3aXUCHUKA NPaBOM CaMOCTIHO 36MpaTyt AOKA3U HE NPHIBEAOC A0 ABHO
BHOPABAOBYBAJIBHOIO YXHAY, HEOOXIAHO POIPOOHTH HITKHA MexaHiIM
BMPILUCHHA KJIOTNOTAHHR, 1O 3aMBIAETHCA 3aXHCHUKOM. Y Ciavoro fl aasoxara-
32XUCHUKA MOXYTh BUABUTHCA HEPIBHI MONUIMBOCTI B OTpUMAHHI iHGOPMALUT.
364panHIO J0KA3IB HAaCTO NMEPEAYE iX PO3LWYK, OCKINLKH HE 3aBXKAKN iHPOPMALUN
IHAXOAWUTHCA Ha NOBEPXHI. 3rifHO i3 3aKOHOM C/IIAY KA O POICNILAY BAHUX HNM
cnpaBax [a€ AOPY4YEHHS OPraHaM Ai3HAHHA PO MPOBCACHHA POIWYKOSHX
3ax04iB. 3aXHCHHKH X HE MAIOTh BIANOBIAHKX MNOBHOBAXKCHL CTOCOBHO
3NIRCHCHHKA PO3LYKY, TOMY HE 3aBXKAR IMOXYTh BMABUTH OGCTasuuu, wo Ix
UIKABNRTD.

BeaxacMmo, Wwo 3 i€l cuTyauii € BUxiA. ICTOTHY nonomory y 30mnpaxmi
BIAOMOCTEA Yy KPHMIHANBHUX CNPAaBax AABOKATAM MOXYTh HAJATH NPUBATMI
ACTEKTUBH (B yMOBaX pcOPMYBAHHA KPUMiIHAILHOMO Npouccy 8 Yxpaiw
NIUTHHA MTPO HEOOXIAHICTE BIAEMOAIT AABOKATIB | NPHBATHHX ACTEKTHBIS HIGY 10
006 11BOT AXTYANHOCTI). OAHAK CTHBITPALA 3AXHCHHARA | NPHBATHOND JCTTKTHAR
Gyae eKTMBHOIO | AOLLTBHOIO TIABKH NPH A0TPHMAHHI NCBHMX yM0os. Taxnun
yMOB3MM MaI0Th GYTH: HAALTEHHA 3aXHCHHKA | NPUBATHOMD ACTTKTNEA NPABOM
3oupanin A0ka30801 i HGOPMALLIT, HALAHHA ACPNABOIV KOUIT1B, HCOOX LANNX ANt
POIWYKY BHIPABAYBA/IBHHX AOKAYIB ITPHBATHHMN ACTCKTHRBAMM, RKULO
06 HHYBAYECHUA HECIIPOMOXMHHA CILNATHTH TX NOCNAYTH, BCTAHOBICHHS
BIANOBINAALHOCTI NPUBATHIX ACTCKINBIB 32 (anscuikauilo AOKaliB,
POMUMPECHHA MOXIHBOCTER NIPHBATHHX A€ TCKTNBIB NO IGNPAHHIO HCOOXIAHNX
BLAOMOCTER i 3IHATTA AcAKKX OOMexeHb Ix aisabHocTi. Ha nawy AyMKy,

271



TN

AIRSLHICTH JAXUCHUKA NO OACH KANHIO NPEAMETIA fﬂOKyMC'f7i8 Mae nmnamm.
npotecyansnoio. llepenix zaxonis, aki Mmoxe 'lm‘icfmm JAXHUCHUK, Hane e,
AKPITTY B crarti, npucanienift Woupamoo aoxvaiin. Y KIK Yepaiuy Takoe
Mac Gynl nepeaAdauCHa PO Y P NOAANIN 'OIDHMB‘IMX .‘saxm;mmu rrpcn,“_”.
i}lOKyMcul ER O AHONT AINANNA, CNAMOMY | CYALORY. Kplu Y010, xyxmni Chogiq
BHARICHHA JAVHCHIAOM THDOpMALLIT, 110 Boto mxafuf!b. y cripame g fy Axepe ;
noRMHCH Gy 11 peiamcniosanuit 8 oxpemomy po3aini KHK Yepaiuu,

11iACyMOBYIONMH BUKTAACHE, MOXHA CHOPMYNIOBATH Tak) 0o AN,
BHCHORKM!:

[. IIpana aanokara-3axMCHUKA LIOJO0 OACPAKAHHR ROKAII® Ma (1q,,
AOCYAOBOIO CHIZACTBE 32 MYMHHHUM KDHMIHBALHO-TIPOUCCYBAL Ny,
3aXOHONABCTBOM YKpPaiHu € HEAOCTATHIMH. Bracaiaok usoro BOCRI HE 1.4y
PCATLHOT IMArARLHOCTE B CYAL CTAC CKPYTHHUM 260 HABITL HCMOXAUBHM. 3Minvry
TAKE CTAHOBMUIC MOXHA JMLIE LIKXOM HAZAHHA 3ABOXATY GiNbW Wupowuy
MOXNMBOCTER MO 3GMpanHHIO AOKa3iB HA CTaalf ROCYAOBOro CAIACTBa, o
NOIUTHBHO BiROOPAINTLCA HA GiNblU MOBHOMY ROTPHUMAHHL NPaAB | 3aXO MUY
IHTCPECIB TPOMAZAH Y KPUMIHATBHOMY CYAONMHCTBI.

2. Heo6xiaHO po3LUMPHTH NI3HABATbHI MONUIMBOCT! a1BOKATA-3AXMHC Hiuxa
WIAXOM YAOCKOHANEHHR iCHYIo4uXx Gopm Aoro y4acTi 8 30upanHi gokalis, 3
TAKON HAaHHA HOMY 32KOHOM Mpapa 3RiACHIOBATH RIAABHICTE NO 3Gupamug
HeoOXIAHOT ANA 3aXHCTY iHbopmaulii Ta nepeabaintu y unnnoMy KITK Yipaiuy
npoueaypy NPEACTARIEHHA MPEAMETIB | AOKYMEHTIB Y4aCHMKAMH MPOUECY T3
IHW UMK 0cobamMu.

3. 3a6e3ne4ynTi JOMOMOTY 3ABOKATY B NOLIYKY HeO6Xinnoi ana raxucry
iHpopmauii, a TakoX 1T Jxepea 3 OTPUMAHMUX NPUBATHHX JCTEKTUBIS, )
BiANOBIAHHMH NpaBaMy T2 000B'A3KAMH, AKi 3AKOHOAABYO 3aKPiIILICHI.

4. Y kpHMiHaBHO-NPOLECYANIbHOMY 32KOHI HanexuTh nepeabaunry
BiiepnHuiAl nepenik cnocobis OTPUMAHHA 3aXUCHUKOM JARMX, WO LiKARIATS
ROro 1 Axi HeOOXiAHI AR 3XIACHEHHA €PEKTHBHONO 3aXMCTY.

5. ¥ KIIK YkpaiHn HeoOXiIHO BCTRHOBHTH 0GOB'130K C11A4OI0, OPras)
AI3HAHHR, MPOKYPOPA 3AMYNATH MPe ACTARNEHI 3/TBOKATOM-3aX HCHUKOM npeameT
| JOKYMEHTH Y BCiX BUMaAxax 6€3 BUHATKY. OLiHIOBATH PEACTaRNCH] 05 ¢XTH 3
TO4KH 30PY iX BIXHOCHOCTI, AOCTOBIPHOCTI | AOCTYTHOCTI NOBUHEH CY.

! Yxpaiuciua paasncexa evusknonenis. - T 4- K., 1979

2. Pesmux | M Bnyrpernee yoomacnue NP OLCHKE AOKAISTENSCTE. - M." IOpna aut, 1977

3 Bacuswea /I M. Opranvsaipn CACACTICHHOA PaGOTH / BONPOCH MUAIDTVSKN Cacwsared ¥
IPCoaIcHmC WX 11pudeccHonannsiof acdopmaninm. - Kpacaaap, 1983,

4 Nwawimic B 1 Obsunmtentnnwn yxnon (Mcroxkm u nyrs apeoaoncuns) // Jaxon ¥
BEACMCTBEIHLIC HOPMETKEMIIC axTi 8 CUCP. // Tpyam - 46.- M., 1989,
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R.A Chayka
ACTIVITY OF THE ADVOCATE IN COLLECTING EVIDENCE IN THE PRE-TRIAL

TIGATION AS THE GUARANTEE OF PROVIDING THE DEFENDAN
[NVES TO DEFENSE T WITH RIGHT

{n the given speech the_PfOblcm aspects of defender activity in collecting evidence in the
re-trial investigation are considered. Also, on the basis of the

- o performed analysis of the regula-
tions of criminal judicial lcguslat:op a few amendments and Supplements aiming at pl‘OVidl:g the
suspected and defendant with the right to defense are suggested.

O.I'HInazin
3AXUCHI MOXINBOCTI EKCTNIEPTHU3U HPHU 30IHCHEHHI
3AXUCTY Y CIIPABAX IO JIOYUHAX ITPOTH KUTTSH TA

310POB'S1 OCOBYH

VIIK 343.148

[locTaHOBKA HA MEpPUIC MiClle B CHCTEMI NpaBOBUX LiHHOCTEHR JIOAUHHU AK
cy6'ekTa NPaBOBIIHOCHH, rapaHTysauua KoHCTHTYLiE0 YKpaiH# ROTPUMaHHA
Ta 3a6e3neyeHHR il npas i cBoGoN mepkaBHUMK OpraHaMi # MOCRNOBHMH
0c00aMH, HE MOTJIO HE NMPUBECTHU S0 3MiH TA JOTIOBHEHD 3aKOHOJABCTBA, B NICPIUIY
4epry KpUMIHANLHOIO, Ta, AK HACAIAOK, KPMMiHaNBbHO-IpoLEeCyanbHOrO. Tak, y
pe3ynLTaTi NPOBEACHHA TaK 3BaHOI "MaJsiol cynosoi pedopmu™ KpuMinansHo-
npouecyansHuil KOAEKC YKpaiHn Oyno xonoBHeHo CT.167?, ska 3akpinuna
NPUHLMIT AUCNO3UTUBHOCTI TA 3MaralbHOCTI, BIAMORIAHO AO AKOIO CTOPOHHM
KOPUCTYIOTHCS PIBHHMH NPOLECCYaJIbHHMH NpaBaMM ¥ MOMXJIUBOCTAMH ANA
BiZCTOIOBAHHA CBOIX NO3MLIMH.

CTpyKTypHi 3MiHM B 3JIOYMHHOCTI YKpaiHu, fki BinOynucsa 3a OCTaHHE
AeCATUPiYYsA, IOB'A3aHi, B NEBHiM Mipi, i3 CyTTEBHMM 3pOCTaHHAM JIOYHHIB IPOTH
XUTTA i 300poB's ocobu. OcobimBa cycniuibHa HeGE3NeYHICTh LMX 3ICYMHIB
BUK/IHKANA 1 BiANOBiAHE 3arocTpeHHs peaxiuil MpaBOOXOPOHHMX CTPYKTYP Ha
dakru ix puuHeHHA. 1le, y cBOIO uepry, o6yMORBRIIOE HEOOXiAHICTD BiANOBiAHOT
poGoTH 3 60Ky CTOPOHM 3aXHCTY 3 BKa3aHO! kareropii cnpas.

3riano 3 ynHHHM KITK Ykpaidu "rokazaMu B kpuMiHansHi cripasi € BCaxi
dbaxTiuHi AaHi, HA MIACTaBi AKMX Y BU3HAYEHOMY 3aKOHOM NOPAAKY Oprai
Ai3HaHHA, CITIAYHI | CyA BCTAHOBJIOIOTH HAABHICTh 260 BiACYTHICTS CYyCNIBHO
HeGe3neyHoro RisHHA, Ta iHMII 06CTaBUHHU, IO MAIOTH 3HAYECHHA AN
NPAaBWILHONO BUPILICHHSA CIIPABH.

Ili AaHi BCTaHOBMIOIOTLCA: ... BUCHOBKOM €KCriepTH3H, ..." {(cT.65 KIIK
Ykpaiun) [3, ¢.196].

Y cnpagax no 304KMHaX NPOTY XKHUTTH Ta 3J0POB'ST 0COGH 3aXHCT MOXe OyTH
noOynoBaHuif Ha BMiTOMY BHKOPHUCTAaHHI pe3yibTaTiB eKCrepTu3sd. OnrHax
3pOGHTH 116 MOXE TiNbKM 3aXMCHMK, AKUil A06pe OPIEHTYETHCH Y NUTAHHAX
3aCTOCYBaHH] Crielia/IbHUX 3HaHb Y KPUMiHAILHOMY CYAOYHHCTBI.
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JAOCATHEHHA HAYKH i TEXHIKM BKTMBHO BNPOBAMKYIOTheR y
60pOTHOH 13 3HOYUHHICTIO, 3@ AONOMONCI0 €KCNEPTHIN MOXHg
BIANMOBIAL HA CKIaXHI MUTAHHA B yCMIIHO Bn;?imyBaTu npoSnemy Cynog
3aXMCTy. BiAnNOBiAHO OpraHu AOCYAOBOIO CRIACTB2 Ta Cynu Hpmnaqa,zm
€KCNEPTU3Y 414 3'ACYBaHHA BAXUIMBUX AR CRPaBU o0CTaBmH, o 0Tpe6y|0“
crieLiaTbHMX 3HaHb Y FaTy3i HayK#, TEXHIKH, MUCTELTBa abo peMecna. Excne n:
JOCHIDKEHHS fal0Th MOXJMUBICTh MPUHAHATH OOrpyHTOBaHI npouecyzu[:"f
pimesHs [10, ¢.65]. M

Bepyuu 0 yBar 0CoGuBYy BaXx1MBiCTh QyHKUIT 32XUCTY B KPUMiHayyy om
npoueci, Ha ue nNuTaHHa 6yno 30CepeaXEHO 6araro yBaru B FOPHaMyi
nitepatypi. 3okpeMa, Bka3aHe [TUTAaHHA PO3TIINAN0ChH y Npaysy
T.B.Bapdonomeenoi, 1.10.[nosauskoro, A.M.I'onbaMana, H.C.Ensxium
51.11.3eiikana, M.T.JTio6apcrkoro, B.M.Casuupkoro, I'C.Capxicanua 1a iH.S;
3B'A3KY i3 3a3HAYEHUMH BHLIE 3MiHaMH, AKi BinOyNHCh Y CYCTILIBCTRI, Ta 3MiHamy,
KPHMiHAJIbHO-NPOLECYaABHOTO 3aKOHOAABCTBA NHUTARHHA 3aXucuyy
MOXIMBOCTEN pE3yNbTaTiB €KCNIEPTU3U CTOPOHOIO 3aXHUCTY Y Cripasax yq
3IOYMHAX TIPOTH XKUTTA Ta 340POB'E 0coOM Haly0 aKTyaNBHOCTI.

V BHNankax, KoMK OpH NPOBAMKEHHI KPUMIHAJIBHOI CTIPABM MO 3N0YpHay
ApPOTH XHMTTS Ta 3A0POB's 0COOM BMHMKAE HEOOXiAHICTBL y BUKOpUCTARH)
cneliaJbHUX 3HAHL UULAXOM IMPOBEACHHSA BIAMNOBIAHMX QOCTIIDKEHD Ta ananisy
iX pe3ynbTariB Y BHCHOBKY, IKHH € JUKEPESIOM LOKa3iB, MPHU3HAYACTHCA CynoBa
€KCIIepPTH3a.

CrneuiaTsHHMHU, Ha BiAMIHY BiR 3arajIbHOBIZOMHUX, € 3HAHHA BU3HAYEHO!
rpyny oci6, kabyTi 3aBAAKH BIANOBIAHIA MpodecioHalbHiIA MATOTOBLI B npouec
HaB4aHHA 260 MPaKTHYHOT AiANBHOCTI Ta NPU3HAYEHI JUIA BUKOPHCTAHHA LMY
oco6amu. I1paBoBi 3HaHHA € CNEUIANILHUMH 3HAHHAMM OCI0, OTPHUMABHIKX
JOPHAMYHY M AroTOBKY. TOMy CreuiansHi 3HaHHA eKCNepTa MOXKYTh BiTHOCHTHCH
no moboi rany3i 3a BUHATKOM NpaBa, 3HAHHA Ta 3aCTOCYBAHHA SKOIO €
6e3nocepeaniM 060B'I3KOM IOPHCTIB.

Ax 3azHayae A.M.l'onbaMaH, CyoBa NpakTHKAa BH3HAE HE3aMiHHICTh
BUCHOBKY €KCTepTa iHIIMMK 3aco0aMu AOKa3yBaHHs. PazoM i3 TMM, HEpIEKO
3yCTPiYatoThea GaKkTH BiAXMICHHA KJIOMOTAHb IPO NPUIHAYEHHS CyA0BOl
€KCIIEPTH3H CJTIT4MMH Ta CYAAMH 3 MOTHBY JOCTATHBOT 3'ACOBAHOCTI BU3HAYCHHX
oGcraBuH Marepianamu cnpaeu. JlyMxa npo Te, IO, 3a BHHATKOM BHNAAKIB
0GOB'A3KOBOCTi MPOBENEHHA €KCMEPTU3U, Y NMpHU3HaueHHi 1T BiACYTHA
HEOOXIZHICTs MPU AOCTOBIPHOMY BCTAHOBJICHH]I HEOGXiAHUX 06CTABUH iHIAMH
AokKa3amu € noMuikoBoo {9, ¢.31-32].

Tak, LJLHerpyxin BusHae, wo nokasyBauus onuiei # Tiel x obcTaBHH!

: - My H
PISHHMH NPOLECYaNbHUMH 3ac06aMH CTBODIOE AOAATKOBi rapaHTii MPOT
MOXNHBOI noMuiku [12, ¢.36].
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OcKinbKH CyA0Ba CKCIIEPTH3A MOXKE BCTAHOBUTH I0KA3M, LLIO NiATBEPIKYIOTH

[O3HLLIIO 06BuHYBaYEHOTO, 3aXHCHUK NOBHHEH KJIONOTATH Npo if NpU3HAYEHHSA,

g HXOAAYH 3 IONIOXKEHHS, 11O HEOOXIAHICTS CreuiansHux 3HAHb - 000B'I3KOBA T2
jocTaTHA NincTasa A1 BHIGIHKY CKCTIEPT], OCKiIbKM Hi cn
MoXKyTh 00'€2HaTH CBOT QYHKLIT 3 dyHKuisMu excneprusy.

3a6e3ne4CHHIO NOBHOTH Ta BCeGiyHOCTI mocimkyBanux bakTHyHKX
o6cTaBuH CIIPABH CNY)XHUTh BCTRHOBACHHSA B HOPMaTMBHOMY NOpAKy nepenixy
obcrasyH, BAACHCHHA AKNX HEMOXUIMBE 6e3 npopeaeHHs CYIOBOI €KCIIEPTH3H
a60, HaBITaKH, HE NOTPEOYE BUKOPUCTAHHSA CReLiaibHIX 3H2Hb.,

Cr.76 KIIK Ypailu BKasye koHkpetsi OOCTaBHHH, 1O BCTAHOBIIOIOTLCS
nuue 33 AONOMOIOI0 €KCNEPTH3IM, SKMMM © BOHM He NpeACTaBAANUCH
QYEBHAHNMH Ta BUACHEHUMU iHWUMHU 3acO00aMHU AOKa3yBaHHA. 30KpeMa,
ekcnepTH3a 00OB'I3KOBO NPU3IHAYAECTHCS: 1) A5 BCTaHORJIEHHS IPHYHH CMEPTI;
2) 1As BCTAHOBJIEHHN THXKKOCTI i XapaKTepy TINECHHX YWIKOMXEHDb, 3) A1s
BU3HAYCHHA MCHUXIYHOTO CTaHy NiA03proBaHOro a60 OGBHHYBAYEHONO npu
HaABHOCTI B CIIPABi JAHMX, AKi BUITHKAIOTE CYMHIB LUOAO HOIo 0CyAHOCTI; 4)
A% BCTAHOBJICHHA CTaTeBO1 3pinocTi moTepninoi y crpasax npo 310MMMHM,
nepenbayeHi cr.155 KK Vipainu; 5) a1a BcTaHOBIEHHS BIKY MiZO3PIOBAHOTO
abo 00BHMHYBAYEHOIO, AKUIO LE MAE 3HAYCHHA AIA BUDILICHHA NATAHHA npo
HOro KpHMiHanbHY BIANOBIZAABHICTL i AKUIO NPO Ue HeMaeE BIANOBiAHMX
ACKyMCHTIB i HEMOMUTHBO TX oaepxkar [3; €.227]. Omxe, MpH 3aikcHeH i 3aXuUCTy
B CIIpaBax Mno JIOYHHAX NMPOTH XHTTA 1 3A0POB'A OCOOM HA AAHE MHTAHHA
HeOOX1IHO 3BEPHYTH OCOONMBY yEBary.

Y cynosi#t mpakTuui cOOCTEpiralThes $axkTM NOpyleHHs NpaBua npo
O0OB'A3KOBY €KCNEPTU3Y, HENPABUILHOIO PO3YMiHHA iX NPpaAKTHIHUMH
MpauiBHUKaMH. BOHM PO3rNAmalOTBCA SK TakKi, IO CTBOPIOIOTH NpiopHTET
CKCNCPTH3N HAA IHWHMMH 3ac00aMHM NOKa3yBaHHA, IO obMexyloTh cBOoGoRy
KPUTHYHOI OLIHKK BUCHOBKIB €XCMepTiB. ¥ CBOIO Hepry o6oB's3KOBIiCTS
NMPOBEACHHS €KCNEPTU3U HE O3HAYa€ OOOB'A3KOBOCTI II BUCHOBKIB, BUCHOBOK
€KCMIepTa He KOPUCTYETLCA NEpEBaraMu Mepel iHUMHK MXepeslaMK A0KA3iB,
MOBYHEH OLUHIOBAaTHCA CIHAYMM (CYAOM) Ta IHIUMMM YHaCHHKAMH Npouecy B
CYKYNHOCTI 3 yCiMa iHIWHMMH 10Ka3aMH 1O Cnpasi, NPOBIPATHCA 3 TOYKH 30pY
NpouecyanbHO1 NOBHOLIHHOCTI Ta 00YMORIIEHOCTI.

Y ropuandsiit nitepatypi 3ycrpivaloThea pizHi NOMAAM ONO MUTAHHA
BHKODHCTAHHA 3aXHCHHX MOXUIMBOCTEH €KCIIEPTH3IU CTOPOHOIO 3aXMCTy. [
3'ACYBaHHs BKA3aHOMO MUTAHHS HEOOXi1IHO PO3MIAHYTH HACTYIIHI aCTIEKTH:

1) npusHayeHus €KCIEPTU3Y;

2)  ¢opmynioBaHHA 3anUTaHB OO eKCnepTa;

3) ouinka fKOCTi BUCHOBKY eKCrepra.

izumnil, Hi cyans He
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Tak, 30kpeMa, il0 CTOCYETHCA MEPUIOFO ACnEKTy, B.K.CTM)Ra
I"M.Harophuii, M.f1.Ceraii 3a3Ha4al0Th, 110 "Hai‘{6lnbm ONTUMANBHI ymop,, llm;
NPOBEACHHS EKCINCPTHUIH MOXYTH 6¥Tu CTBOPEHI INLIE B AePKaBHIK CYnonq,
€KCMIEPTHHX YCTaHOBAX, CNiBPOGITHHKK AKHX € CYA0BUMH €KCTIepTaN,,
npodecionanamu Ta ae HagsHi Momnunoch a1a 3abe3neyerns x Hogh“iMu
npuiafaMHu, CneuianizopBaHMMH eumpronansuo-o(iqucmoaam
KOMTLTEeXCaMH Ta 3acobamu inpopmaruku” [13, ¢.3].

HatomicTe B.B'ioH BBaca€, H10 "MpH TakOMy (M2E€ThC Ha yBasi,
NPOBEACHHA eKCTIEPTH3 MOKFAAANOCH TIbKM HA CHEUIANi3osani aepxay,,;
EKCIMEePTHI YCTaHOBU) ICHYIOYOMY TOPAAKY npose,uen.ua CyAOBUX eKCNepTY,
cTopoHH dakTuuno O6ynu nozbasneHi MOXIUBOCTI CaAMOCTi#HO 3"6pan;
EKCTIEPTHY YCTAHOBY UL NPOBEACHHSA eKCIEPTU3H abo 3anpocury He3anexuory
eKcriepra B cyAl. Ta, ik HAC/IHOK ~ HEBIIEBHEHICTb CTOPIH B NOBHI# He3anexHocr
€KCrepra Ta B 06'exTuBHOCTI ¥oro sucHoBkiB" [7, c.1].

A.TL.3elixaH CTOCOBHO APYrOro acnexry - GOpMyNIOBAHHA 3aNuTany g
€KCTIepTa - 3a3Hayae, WO Y METOANYHIH Jliteparypl 3 NPOBEACHHA excnepryy
MOXHA 3HAUTH NPUMIpHUM Nepesiik MUTaHb 0 excriepra. IIpucToCyrary ix pg
KOHKPETHOI CHTYyaLil He CTAHOBUTS IR 3aXUCHUKA 3HAYHUX TPYAHOULIB. IMpore
TpeOa naM'ATary, 1O NPUIHAYCHHA EKCTIEPTH3U NOTPiGHEe Nuiue y BHUIIAJKY, Ao
MUTAHHA HEMOX/IHBO BHDIlIMTH MPOCTIMMM i NPURHATHIWNM ANs Cyry &
3aXHCHHKa cnocoboM. IHomi ansa MIATOTOBKM MNHUTAHL AOUiNbH
NPOKOHCYNBTYBATHCA 3 ¢axiBLWIMU - 3a NEBHHUX YMOB IXHiMl NOCBig Moxe
BHABUTHCH He3aMminHuMm [10, ¢.70].

M. Trob6apckuit 3a3Hayae, 110 NOCTAaHOBKA KOHKPETHUX MUTAaHb Nepentayae
[OTIEPERHE 3'ACYBaHHA y EKCTEPTa, Y¥ NOCTATHRO HOMY 3iGpamnx Matepianis
ANA Toro, wod 3po6GHUTH BUCHOBOK. SKIIO €KCNEPT BBaXKA€, WO 3i0pano
HEOCTAaTHRO MaTepiaiB, BiH MOBUHEH BKA3aTH, AKi CaMme AOAATKOBI Marepians
caia Aomy npeactaButi. HeofXinHo peTensHo MpoxymatH dopMymioBarsa
NMHUTaHb €KCnepTaM, oCOOAMBO THX NMUTAHB, AKI BBaXAa1OThCA HaM6iTbW

CKJIaAHMMH B TEXHIYHOMY Ta TEPMiHOJIOTiYHOMY BigHomeHHi {11, ¢.122-123).

Hlono ouixxu AKOCTI BUCHOBKY ekcniepra, S1.T1.3efikaH Nponouye 3axucHUKy,
OUIHIOKOYH €KCNIEPTHUH BUCHOBOK, 3'CYBATH TaKi MOMEHTH: Ul GyJI0 AOAEPKaHO
BUMOTH 3aKOHOAABCTBA NPY NPHU3HAYEHHI TA NPOBEACHHI SKCMIEPTHN; YK HE
Oyno o6crasuy, AKi BUKTIOHANH 6 yUacTh €KCriepTa y CTipasi; 41 KOMMETEHTHHR
eKCMEPT i 4H He BUAILOB BiH 32 ME&Xi CBOTX NOBHOBAXEHB; AOCTATHICTb MOAAHHX
eKCrepToBi 00'€KTIB AOCHIHKEHHSA; MOBHOTY BIANOBiAeH Ha MOPYLUICH] NUTAHHA
T2 1X BIAMOBIAHICTE GAKTHYHUM JAHUM; Y3TOMKEHICTh MiX noc.ninﬂmlbf‘o”
YaCTUHOI Ta MiACYMKOBMM BHCHOBKOM €KCNEpPTH3M; 06rpyHTOBAHICTE
€KCTIEPTHOTO BUCHOBKY i MO0 y3rOUKEHICTb 3 iHIIMMM MatepianaMn cnpash
[10, ¢.72-73].

H“Mu
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AHani3z ROCALWKEHS | MyGnikawii, ski CTOCY O TsCs faHoMo ITATaHHA, CBIAYUTE
o NMOTIALM BYCHUX-NpouecyanicTie Aeuso BiApi3HAIOTHCS, Heoﬁxinuicr;
aKTHBHOI YHacTl CTOPOHHM 3aXHCTy B NPOUECI NPU3HAYCHHS EKCEpTU3N T2 OLliHKH
qkocTi 1l pe3yAbTaTiB, 3yMOBJicHa Garatbma ynnnukamu, ognum 3 AKHX
HanpHrKjIan, € ONHOCTOPOHHICTH BUCHOBKY CeKCnepra, axul, sk npaB“ﬂo’
niATPUMYE CTOPOHY 0OBMHYBAYCHHA, & TAKOK HaIBHICTH y CTOpOHp;
o6uHyBaICHHA LIOTO KOPMYCy NCPXKABHUX €KCNIEPTHUX YCTAHOB 3 HoOro
MOTYyXHHUM IHTEJCKTYyaIbHUM 1 HayKOBO-TEXHIYHHM NMOTEHUiaNoM, wo
CynepeYHTb NPUHLMNAM DIBHOCTI T2 3MarajIbHOCTi CTOpIH. ’

HaiiOL1b1l BNAMMMU BHIAIOTECH NO3HUIT B.B'lona, M. Jho6apcskoro,
S.T1.3efikaHa WION0 3aKPIMAICHHA 32 3aXMCHHKOM MOXUIHBOCTI 35EPHEHHS 10
HE3ANCHKHHX CKCTICPTHUX YCTaHOB IS NPOBENICHHA CYR0BOT EKCTIEPTH3H, 00
GpopMY/TIOBAHHA NUTAHL EKCNEPTY Ta WOJO OUIHKM AKOCTi pe3ynsTarTis
eKCTICPTHOINO TOCIUDKCHHA.

Kpim TOTO, .cnin BIIMiTUTH nponosuuiro B.K.Ctpuxa, I'M.HaropHoro,
M.5.Ceras, 3riiHO 3 AKOX0, 3 METOIO NMOCWIAHHA FapaHTii 06'€KTHBHOCTI
eKCNEPTHHX BHUCHOBKIB B 3aKOHI HEOOXiAHO nepeabainMTH HENOMYCTUMICTD
NpOBEACHHA €KCINECPTH3 B ycTaHOBax (migpo3ainax), axi npsmo abo
OMOCEPEAKOBAHO 3a/1€XaTh BiJl BiAOMCTBA, y YMEMY MiANOPANKYBaHHI
3HAXOAUTLCK OpraH po3ciaixysanus [13, ¢.4].

Ax, sazHauae T.B.Bapdonomeesa ta C.B.I'onyapeHko, BUCHOBKH eKCriepTa
YacCTO € OAHIEIO 3 BilMPaBHUX TOYOK B npoueci GopmMyBaHHS NPaBoOBOT NO3ULIL
3aXUCTY, JO3BONIAIOTH MHUGOKO MPOaHaNi3yBaTH BCi JOKa3M, BU3HAUMTH CJ1abi Ta

CHJIbHI MiCiIf, BUCYHYTH KOHTPROBOAH [6, ¢.26].
HenocaimxkeHUMH Ha ChOTOJHI B MOBHOMY 00CA3i 3aTHIIAIOTECA ACKiNbKA

nuTadb: 1) JeAKi MUTAHHA NPU3HAYCHHA €KCMIEPTH3Y; 2) BUIHAYEHHA NTHUTaHb,

AKi 3aXUCHHK CTABUTD A% BUPILICHHA CKCIICPTOM.
11{0 CTOCYETHCS NIepLIOrO NIMTAHHS, TO Ha HBOIO MOXHA IaTH TAKY BiATIOBI/b:

3aXMCHMK, BU3HABLIMA 33 HeoOXiAHE NMPU3HAYEHHSA €KCNepTH3H, 3AABIKE
KIOMOTAHHA Ipo iT NpusHadeHHA. Ak 3a3Hayae L.FHO.InoBaUbKUi, 3aABIIAIOYH
KJOMOTaHHSA, 3aXMCHHK MOBHHER AJA ce6e BUPiMTH:

2) IO 3ajBJICHE KIONOTaHHA HE MOWIKOAUTS MiA3aXMCHOMY;

6) 1O BOHO HaGLIbIIE MPHHECE KOPUCTI CaME TOA], KOJIY BOKO 3aABAAETHCA,

B) LIO KJIONOTaHHs A0GpE MiATOTORJEHE | AOCTATHLO BMOTHBOBAHE [8,c.192].

Y KJIOMOTaHHiI PO NMPM3HAYEHHA EKCMEPTH3N 3aXHCHHK Mac BKalyBaTH
¢abyny cnpasu Ta 06CTaBHHH, Y 3B'A3KY 3 AKUMHM BHHMKIA notpeba y
cneuiabHIX 3HAHHAX, Y PE3ONIOTHBHINA 4aCTHHI 3a3HAYAETHCA BUA CKCNCPTH3N,
NMUTaHHS, AKi NPONOHYETLCA MOCTABUTH NEPEA EKCMIEPTOM, 2 TAKOXK CKCNIEPTHA
yCTaHOBa a60 EKCIIEPT, AKOMY, Ha AYMKY 3aXHUCHHKA, CII1J OPYHTH MPOBEACHHA
nocaimkenns [10, ¢.67].
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TakuM YHUHOM, K BBaXac A.11.3efikaH, 325BICHHA KTONOTany, ¢ Ba
saco6oM 3axucTy. 3rinno 3i ¢1.129 KIIK Ykpainu crinuui, sy
KIOMOTaHHS, "30608'33aHUR POIMNAHYTH B CTPOK He Ginbine ™
3370BONBHHTH iX, AKIWO OGCTaBHHH, NPO BCTAHOBACHHA skpux Janpe,.
KNONOTAHHA, MAIOTh 3HaueHHA ans cnpasu. TIpo pelyavrary posts CHj
KAONOTaHHA NOBILAOMAAETHCA 0C00a, AKa 3aABKAA KNOTIOTaHHS. [Tpo NoBiry :g
JacTKOBY BLAMOBY B KIOTIOT2HHI CKJIAAa€THC MOTHBOBAHA NOCTaHOBA",
BUILIUBAIOTH | BANJIMBI LT 3aXHCHUKA BUCHOBKH!

- caiaymii 3060B'33aHHI 3a20BOJABHUTH KIOMOTAHHA, AKE Mac 3HaYeyyy
ANR CIpasH;

- c1ip i 30608'93aHWA MOTHBYBATH BIAMOBY B 3a10BOSIEHHI KIONOTaKkg
3aXUCTY;

- 3aXUCHMK BITPABI 3a5BUTH CJTiT4OMY BifBiAl, SKILUO TOA NOPYIIUB Bimory
¢1.129 KIIK Ykpaisu;

- 3aXMCHUK MA€ NPaBO OCKAPXKUTH BIAMOBY CHIZYOTO Y 3310BONEHK;
KJIONOTaHHA NpoKypopy (cT.cT.234, 235 KIIK Ykpaiuu), a 81aM0BY npokypopa
- mpoxypoposi Buiworo pisxs (cT. 236 KITK Vxpaiuu),

- BiZIMOBA C/IIAYOTO Y 3310BOJIEHH] KIIOMOTAHHA HE NM030aBIAE 3aXUCHHKa
MOXJTHBOCTI 3a5BUTH HOr0 NIOBTOPHO, AKIIO 3'ABNATECA HOBI AaHi {10; ¢.32).

VY BMNaaKy BiAXWIEHHA KAOMOTAHHA 3aXHCHHKA MPO MPU3HAYEHHA CYN0BoT
€KCTIEPTU3H, Bi INOBIAHO O MPUHIMITY 3MArafbHOCTI B KPUMIHAIBHOMY Mpoueci,
iCHYBaHHIO YCT2HOB CYJOBHX €KCIIEPTH3, HE3aJEKHHX Bif OPraHIB Ri3HAHH4,
JIOCYROBOTIO Ta CYAOBOIO CJIACTBA K FAPAHTIl HE3aJIEXHOCTI CYAOBOTO EKCnepTa
Ta NPaBHILHOCTI HOT0 BHCHOBKY, 3aXHUCHMK Ha MiAcTasi CT.7 3akoHy Ykpaiu
"Ipo cyaosy excneprusy” B peaaxuii Bin 09.09.2004 poxy, Ana NpoBeAcHHA
AEAKHUX BUIIB €KCMEPTH3, sKi He 3AIHCHIOIOTHECA BUKJIOYHO NEPXKaBHUMH
CreLiaNi3oBaHHMHU YCTAHOBAMH (KPHMiHATICTHYHE, CyNIOBO-MEeAMYHa, CYN1080-
NCHXIaTPUYHA) MOXE 3BEPHYTHCH 0 iHIIMX (axiBiiB 3 BIANOBIAHUX ramyseh
3HaHb JUIA POBEACHHS EKCIIEPTH3H 110 CNpaBi.

1010 APYroro MOMEHTY, TO MOXHA BUAINNUTH AEKLILKA IPYN NHTaKb, AKi
CTaBIATHLCA eKkcriepTy. Y nepury rpyIy BXOAATh THTRHHA I0BIIKOBOTO XapaKkTepy,
AKi BiAHOCATHCA JIO NpeMETa eKCIepTH3H abo B3arani 1o ramysi HaykH, TEXHIKK,
MucTeuTea afo pemecna, AKy MpeACTamide excnepr. Jlpyra rpyna nHTaKd
Nos'a3aHa 3 TeopeTuHHUMH (260 MPAKTHYHMMH) OCHOBAMH, Ha AKHX Oy A1OTHA
BUCHOBKH excnepTa. TpeTa rpyna - npo MOXJIHBOCTI YH ucmoxmusocv
nepesipky PaxTis, AKi LIKABAATH CYA Ta YH4ACHHUKIB NPOLIECY, MCTOAAMH Aaol
HAYKM 3 yPaXyBaHHAM KOHKPETHOTO PiBHA Ii PO3BUTKY. ¥ UCTBEPTY rpyITy MOXHA
06'€ AHATH MUTAHHA, AKi CIIPAMOBAHI Ha BHACHCHHR TOTO, WM Mir aaHuR JaxT
B33rani MaTH MiCLIC 3 YPaxXyBaHHAM THX KOHKPETHUX OGCTABMH, AKI Bcranoancm
chiacTeoM Ta cyaom. [1'ata rpyna nuTans CTasuTbCA NEPER EKCNCPTAMH, A
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3HaHb €KCNEPTA TA Y Mexax Horo KOMneTeuy.
BiZHECTH TI NHTAKHA, AKi CTaBNATL Nepen excre
NPOBEACHHS NOAATKOBOT €KCNIepTHIM,

NUTaHb MICTHTL IHCTPYKLin npo npu3 A Ta NposeneHHs cygosux
CKCIICPTH3, 3aTBEPAKEHA HaKa3OM Minictepctsa roctuuii Ykpaiuu ig
08.10.1998 poky NeS3/5 [4; c.123].

Heaxi 3aXucHukm He HABAXYIOTLCS KIONOTATH N
» NOMUJIKOBO BBAXA10YM, 140 AKWO B

uUis 068UHyBaveHHs. Take
CymHiBu, siki BuHuKaOTS i3 NPpUBOAY BUCHOBKY
EKCNEPTA, y 3aXMCHHKA a60 IHLIOTO yyacHuka NPOLECY NOBHUHHI BYTH HEOAMIHHO
YCYRYTIi, MPH4OMY 0GOR'SI3KOBO 3 honiomororo excnepra. Bianosiaxo, MOBTOPHA
eKCNePTH3a abo gonur €KCNEpTa B nepeA6aYe HUX 3aKOHOM BHNAAKAX HEM HHYVI.
ITinTBepAXKEeHHA ICPLIOYCPrOBOIO BMCHOBKY B TOMY X 06'eéMi He n06GaBuTh
apryMeHTIB Ha KOPUCTb OOBMHYBaYCHHA, MPOTE Y BUNAAKY HEMIATBEPIKEHHA
3poVIEHUX paHillle BUCHOBKIB 3HAYEHHS HOBOIO BHCHOBKY JUIS BiACTOIOBAHHA
HEBUHYBATOCTI 260 MEHIIOT BHHH OOGBMHYBAYEHOIO 3HAYHO 3pocre.
HenonycruMi Takox ¢axrti, konu crniggi naiors €KCTePTY BU3HAUEHY
YCTaHOBKY, TUM CaMHMM HIOHHACTPOIOIOTH HOro Ha BU3HAYCHI BUCHOBKM.
EkcnepTr nosMHEH AaTH BHCHOBOK, a He "BiANOBIAI HA 3aMUTAHHA".
Cepito3HHM NOPYIICHHAM MPOLECYaNbHOIO 3aKOHOAABCTBA € BMNALKHM, KOMM

eKCNepT y3arani He CKJIAAa€ )XOAHOIO JOKYMEHT], a TUIbKM Aa€ YCHi BLANOBiA{
HA 3aITUTAHHA.

Skuio anBOKAT He 3TOACH i3 BHCHOBKAMH €KCIIEPTA i AKILO AN IBOTO €
NOCTaTHi MACTABH, BiH NOJAE BiANIOBiAHE MOTUBOBAHE KJIOMOTAHHA, B AKOMY
BKa3y€ Ha IOMWIKOBICTh, HEOOIPYHTOBAHICT a60 HENPABWILHICTL i HENOBHOTY
€KCMEPTHONO AOCHIIKESHHA. .

BucHOBKM €xCrepTa YacTO MAIOTh NPUHUMIIOBE 3HAYEHHS ANA KBaTidikawyl
Ai# 06BHHYBAYEHOTO i HEXTYBATH HMMH HEAOMYCTHMO. PazoM i3 THM iuwu
AOMYCKAIOTLCS MOMMJIKH B OLIIHII CBi4eHb, SKi BUIUIMBAIOTH i3 BUCHOBKiB
€KCMEPTIB, HEPIAKO BIICYTHE MOCIAHHA Ha LIE JDKEPENIO A0KA3iB, & JCKOIK BOHO
NPOCTO IrHOPYEThCA, .

ITincyMoByI0o4H BUIIEBHKNANCHE, MOXKHA 3pOOUTH TaKi BUCHOBKH. ¥ cnipaBax
IO 3NIOYMHAX TIPOTH XKHUTTA 1 310POB'A 0COOU CTOPOHA 3AXHCTY MO):(C ceexTUBHO
BHKOPHCTOBYBATH 3aXHUCHI MOXKJIHUBOCTI PEe3yAbTaTIB NPOBEACHOT EKCNEPTHIN,
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. ocypalla CrCIianbInX 3takh Cripuac BUDICIING 1y
ockuL”? 33:1 ;;):nnouiuanbuicrb, ksajiQixanil 3nouunip,
Kganiqmc;:obtl:x O3HAK Y PAAI CKJI&}liI? 3JIO'IMI'Ii'Il, n(i}rlmc.)kynauui OnKOrG !
snouunin Big MWOTO, “"3"3""3"'“ ""{1)’ ra p ”(M_'P)’ nOKapanuy, |
(popmymoummi 3anMTalb EXCHEPTY 3AXUCHMKY HEOOXINNO sukopycy,

uto npo npwui [ateHiiA Ta npo BCACHHN CY/IOBUX cKcncpry W3, sy,

JHCTDYKI g X cp}m‘c
ul:mli'sim MinicTepcTsa tocTrUiT Yipaiti Bl 08.10.1998 poky Ny 53/5, “a‘::

ZOLIABIO MPOKOHCYABTYBATHCH 3 daxiBuaMu. ”I?" oui,'_"“: AKOCTI Buciyeyy,
CKCTICPTH3M 3aXMCHUKY 000B'A3KOBO HeoOX1aHO 3'ACyBaTK TaK) Momesyyy. 4y
6yno AOACPkANO BUMOTH 32KOHOAABCTBA NPU NPUIMAYeiiHi Ta fIposenesy;
excnepTh3u; 4 ie 6yno o6CTaBuH, AKI BUKTIOHATH 6y facThb C!fcr iCpray CMipag:
YU KOMMNETEHTHUH EKCTIEPT | YU HE BUHALLUOB BIH 33 MEX] CBOIX NIOBHOBaK gy,
JOCTATHICTb MOAAHMUX EKCMEPTOBI 06'CKTIB JOCHIKEHHA; NOBHOTY BIATIOR] nct;
Ha NMOPyIICHI NUTAHHA Ta TX BiANOBIAHICTL GAKTUUHUM AaHuM; Y3roaxenicy,
MDK QOCAIAHMLILKOIO YAaCTMHOIO T4 NIACYMKOBUM BUCHOBKOM eKcnepriyy:
06rpyHTOBAHICTL €KCNIEPTHOrO BUCHOBKY Ta HOTO Y3rOMKEHICTb 3 inuymy
MaTepiajiaM# CrpaBH. ICHYBAHHA IHCTUTYTY HE3ANCHHHUX €KCIEPTUI pae
MOXCIUMBICTb PO3BUTKY AKICHO HOBOTO HANpABACHHA 3MAraibHOCTI CTOpiy -
3MaranbHOCTI €KCMEPTIB CTOPIH 00BMHYBaYEeHHs Ta 3aXUCTy. CTOpoHU BTIpagi
3anpOCHUTH B MPOLIEC HE3AIEHKHOTO EKCNEPTA, 3AATHOTO AATH OLHICY BUCHOBKay
eKCNepPTHU3H, CKa3aTH CBOKO AYMKY PO iX O0'€KTHBHICTb, BCTYNUTH B HaykoBy
MoJeMiKy 3 KOJIEFOI0 €KCNePTOM, CKNACcTU HE3ANE)KHE anbTepHaTHsHe
3aKMOYEHHS. YCe Le AOMOMOXE CYy PETEeNILHO OLHUTY BCi IOBOIM, BUCYHYTI
OOBHHYBAYCHHAM Ta 3aXMCTOM, NPUKTH A0 BHYTPiwIHLOTO NEPEKOHAHHS,
BMHECTH CNpasei/IMBE PILICHHA, ke OyAe MepexoHaHUM 112 BCix Y4acHHKIB
CYZOBOIO PO3IAY.

Y nofaneuioMy AOCHTIKEHHI 3a3Ha4€EHI NPOGAEMY IOBNHHI PO3POBAATHSS
Y TakuMX HanpsaMkax:

- BUBYEHHA 3aAXHCHUX MONUTMBOCTEN PI3HUX BUAIB CySOBOT €KCTIEPTHIN NPH
3AIACHEHHI 32XMCTY Y CTIPaBax 110 3OYMHAX TIPOTH HKUTTA i 30pOB'a OCOOH,

- Y4acTb 3aXHCHHKA Y OMAUTI Ni3aXKCHOIO, OTEPNLIOro, CBiaXiB, EKCTEPTA
Y CnpaBax BKa3aHOI KaTeropii 3 METOI0 OTPMMaHHA HEeOoOXigHOT ZoKa30Bol
1Hdopmaulii;

- npobaeMu BMGOPY NMO3MLIT 3aXMCHHMKA NP 3AiHCHEHHI 3aXHCTY Y cnpasdy
110 3104 KHAX NPOTH XKUTTA i 300pOB'a Oco6M,

Tau,, n

' BH3p A
Kkpumina Miag,

Yhayy

I Koncruryni Yxpainu: Haykoso-npakruunun xomenrtap / B.5 Ascp'anos, OB 5’“"0’:
10.B Baynin ra in.; Pen. xon. B.51. Yaw, 10§ L bumak, 10.M | powcsoh 1 in. - Xapxis: Bk
B0 "lipaso”, K.: Komucpn “Bupasuuunn JliM "In 1Ope*, 2003.-808 c.
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YrONoBHOM Npouecce.

0.G.Snyagin
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